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T. P. WINCHESTER, TRUSTEE, ET AL., &C., VS. J. B.A. HEISKELL ET AL. 


The Petition of T. P. Wincnesrer et als., complainants, in 
the ease of T. P. WINCHESTER ef als. vs. J.B. FHeISKELL ef als. 


To the Hlonorable J. W. Deaderick, chief justice of the supreme 
court of Tennessee: 

Your petitioners would respectfully represent unto your honor 
that lately, in the supreme court of Tennessee, there was pending a 
cause wherein vour petitioners were complainants and J. B. Heis- 
kell e€ als. were defendants, in which a final decree was rendered in 
sald supreme court, at the April term, 1886, of said court, against 
the complainants, your petitioners, and in favor of the defendants 
In said cause. 

They further represent to your honor that in the said cause and 
proceeding there was drawn in question one of the matters described 
in the TO9th section of the Revised Statutes of the United States, 
namely, “the validity of a statute of, or an authority exercised 
under, any State on the ground of their being repugnant to the Con- 
stitution, treaties, or laws of the United States, and the decision 
Was In favor of their validity.” 

As shown by the record there was a suit pending in the supreme 
court of Tennessee in 1876, on appeal from the chancery court of 
Shelby county, wherein Annie L. Jones was complainant and D. H. 
Townsend was defendant, involving the title to a tract of land lying 
in Shelby county, Tennessee. The defendants in this suit were the 
attorneys of D. Il. Townsend, the defendant in that suit. In y.o- 
nouncing its decree, in 1876, disposing of said suit the supreme court 
of ‘Vennessee declared a lien on the land in controversy in favor of 
the defendants in this cause for their fees as the attorneys of the said 

‘Townsend, and remanded the case to the chancery court of 
b Shelby county in order that proper proceedings might be had 

in said court to enforce said lien on said land. ‘The cause 
was remanded to the chancery court of Shelby county as directed, 
and such proceedings were had in said court that the alleged lien 
was enforced, by a sale of the land in controversy, under a decree of 
said court, to satisfy said alleged lien, and the defendants in this 
sult became the purchasers thereof at the amount awarded to them 
as their fee, and the land was decreed to them. 

Before the deeree of this court declaring said attorneys’ Hen, and 
before the proceedings in said chancery court, the said D. I. Town- 
send beeame a bankrupt on lis own petition to the district court of 
the United States for the western district of Tennessee, and the bank- 
rupt proceedings in said court were pending at the time when the 
deeree of this court declaring said len was entered and while the 
said proceedings in the chancery court were progressing. Your 
petitioners claimed that, with the declaration of the len by this 
court, under the laws of Tennessee and the decisions of the courts 
of said State, a suit or legal proceeding was inaugurated to estab- 
lis. and enforce a hen on said property: that the said defendants, 
ITeiskell, Seott & ITeiskell, claimed to be Henors on the bankrupt’s 
said property, and asserted and enforced said supposed lien in the 
State courts, although the said property was, by virtue of the laws 
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of the United States, in the custody of the bankrupt court. 


the said statutes embraced in title “ Bankruptey,” LXI, the said su- 
preme and chancery courts of the State had no jurisdiction to 

deelare and enforce said lien, and that said proceedings and 
( the authority exercised by said courts were repugnant to said 

laws of the United States and void. But the decision of the 
Supreme Court was in favor of the validity of said proceedings and 
authority of the State courts, and it so appears of record, the said 
decree of the Court reciting and adjudging as follows: 


“The decree heretofore entered in this cause at the present term 1s 
modified and amended as follows: 

“The Court being of the opinion that this court had jurisdiction 
in the ease of Annie L. Jones vs. D. H. Townsend, mentioned and 
set forth in the record, to declare the attorney’s lien in favor of the 
defendants in this case on the tract of land deseribed in the plead- 
ings, and that the chancery court of Shelby county, Tennessee, had 
jurisdiction to enforce said lien on said property by the proceedings, 
decree, and sale as shown in the record, notwithstanding the bank- 
ruptey of D. H. Townsend and the bankrupt proceedings in the 
district court of the United States for the western district of Tennes- 
see, as shown in the reeord, and notwithstanding the provisions of 
the 711th section of the Revised Statutes of the United States, and 
notwithstanding the provisions of the sections of the said Revised 
Statutes embraced in title 61,‘ Bankruptey, the court adjudges that 
the authority exercised by the State courts insaid proceedings Is not re- 
pugnant to the said laws of the United States. In construing said 
laws of the United States the Court is of the opinion that under the 
circumstances of the case, as shown by the record, the said State 
courts had the jurisdiction to declare and enforce the lien on the 
land in question, and that under the said proceedings the detend- 

ants acquired a good and valid title to the land in contro- 
7 versy and that that title is not and was not void and a cloud 

on the complainant’s night and title: and the Court: doth so 
order and deerce.” 


Your petitioners therefore pray your honor to endorse an allow- 
ance of a writ of error, and that the proper citation be signed by 
your honor,to the end that the record and proceedings in said cause 
may be removed into the Supreme Court of the United States, to the 
end that said error may be corrected. 

And your petitioners, as in duty bound, will ever pray. 

T. P. WINCHESTER & Oruenrs, 
By B. M. ESTES, Their Solicitor. 


( | Endorsed :] In supreme court of Tennessee. TT. P. Win- 

chester ct als. vs. J. B. Heiskell et als. Petition tor writ of error. 
State of Tennessee, Jackson: The writ of error prayed for in the 
within petition is granted and allowed in pursuance of the law in 
such cases. Jas. M. Deaderick, chief justice supreme court of Ten- 
nessec. June 10,56. Filed June 10th, 1886. Jno. W. Buford, el’k. 


Your 
petitioners further claimed that, under the provisions of sec. 711 of 
the Revised. Statutes of the United States and under the sections of 
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Supreme Court of the United States. 
T. P. WINCHESTER ef als. vs. J. B. Hetskenn et al. 


Know all men by these presents that we, T. P. Winchester, trustee ; 
ITernando Insurance Co., E. B. McHenry, receiver of Bank of West 
Tennessee, & others compl’ts in the suit of T. P. Winchester et a/. vs. 
J. Bb. Heiskell ef a/., are held and firrnly bound unto J. B. Teiskell, 
W. L. Scott, & C. W. Heiskell, constituting the firm of Heiskell, 
Scott & Ueiskell, in the sum of five hundred dollars, to be paid to 
the said J. B. Heiskell, W. L. Scott, & C..W. Heiskell, executors or 
administrators; to which payment, well and truly to be made, we 
bind ourselves, and each of us, jointly and severally, and our and 
each of our heirs, exeeutors, and administrators, firmly by these 
presents. 

Sealed with our seals. Dated this 10th day of June, 1856. 

Whereas the above-named T. P. Winchester sips tea: the Iler- 
nando Insurance Co., E. B. Mellenry, receiver of Bank of West 
Tennessee, & others, compl’ts in the suit, have Sacaned a writ-of- 
error appeal to the Supreme Court of the United States to reverse 
the decree rendered in the above-entitled action by the supreme 
court of the State of Tennessee : 

Now, therefore, the consideration of this ob ligation is such that if 
the above-named T. P. Winchester, trustee; the Hernando Ins. Co. 
I. B. McHenry, receiver of Bank of West Tennessee, & others, com- 
plainants in the said suit, shall prosecute their said writ-of-error 
appeal to effect and answer all costs, if they shall fail to make good 
their plea, then this obligation shall be void; otherwise to remain in 
full force and virtue. 

T. P. WINCHESTER, Trustee, (SEAL. | 
& OTHER COMPLAINANTS. 
Dy Bb. M. ESTES, Alt’y. 
*. B. McCHENRY, SEAL. 
Receive i’ Bank West Te pL?R. 

HERNANDO INSURANCE CO., [seat] 

By S. HH. ,{ Name illegible] P¢. 
2 B. McHENRY, Surety. 
S. H. —— ——, [Name illegible] Seer rity. 


Acknowledged and approved before me this 11 day of June, 1586. 

[Seal of the Circuit Court of the United States for the District of West Tennessee. | 
W. B. WEISIGER, 

D. C. U.S. Cir. Ct, W. D. T. 


[| Endorsed :] Supreme court of Tenn. No.—. T. P. Win- 
chester et al. vs. J. B. Heiskelletal. Appeal bond. Writ-of-error 
bond to United States Supreme Court. Filed the 10th day of June, 
A. D. 1886. Jjno. W. Buford, clerk. 
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Approved June 10, ‘86. 
JAS. W. DEADERICK, 


Ch lef Justice of Supreme Court of Tennessee. 
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The President of the United States to the honorable the 
judges of the supreme court of Tennessee, Greeting : 


Because in the records and proceedings as also in the rendition of 
the jadgment of a plea which is in the said supreme court. before 
you or some of you, being the highest court of law or equity of the 
said State in which a decision could be had in the said suit between 
T. P. Winchester, trustee; W. L. Stalev, E. B. McHenry, receiver 
of the Bank of West Tennessee; Hernando Insurance Co., Ben. May, 
S.S. Jobe, adm’r of S. M. Jobe; D. W. Taylor, Joy & Co., for use 
of W. F. Taylor, & J. B. Heiskell, W. L. Scott, and C. W. Heiskell, 
defe ndants, wherein was drawn in question the validity of a treaty 
or statute of or an authority exercised sp the United States, and 
rhe seri was against their validity, or wherein was drawn in 
question the \ ralidity of a statute of or an eer nse exercised nider 
any State on the ground of their being repugnant to the Constitu- 
tion, treaties, or laws of the United States, and the decision was in 
favor of such their validity, or wherein a title, right, privilege, or im- 
munity was claimed under the Constitution, or any treaty or statute 
of or commission held or authority exercised under the United 
States, and the decision is against the title, right, privilege, or 1m- 
munity specially set up or claimed by either party under such Con- 
stitution, treaty, statute, or commission or authority, a mantfest error 
hath happened, to the great damage of the said T. P. Winchester 
and others, the complainants in said cause, as by their complaint 
appears, we, being willing that error, if any hath been, should be 
duly corrected and fuli and speedy justice done to the parties afore- 
said in this behalf, do command you, if judgment be therein 
i given, that then, under your seal, distinctly and openly, vou 
send the record and proceedings aforesaid, with all things con- 
cerning the same, to the Supreme Court of the United States, to- 
gether with this writ, so that you have the same at Washington on 
the 2d Monday in October next in the said Supreme Court to be 
then and there held, that, the record and proceedings aforesaid being 
inspected, the said Supreme Court may cause further to be done 
therein to correct that error what of right and according to the laws 
and custom of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 10th of June, in the year of our Lord one 
thousand eight hundred and eighty-six. | 

[Seal of the Cireuit Court of the United States forthe District of West Tennessee. | 
BELL W. EPHERIDGE, 
Clerk U.S. Cireuit Ct, W. D. T. 


) [ Endorsed :] In the supreme court of Tennessee. T. P. Win- 
chester et als. vs. J.B. Heiskell et als. Writof error. Allowed 

by Jas. W. Deaderick, chiet justice supreme court of Tennessee. 

June 11, ’86. Ree’d & filed June 15, 1886. Jno. W. Buford, el’k. 
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The United States of America to J. B. Heiskell, W. L. Seott, and ©. 
W. Heiskell, defendants in the cause of T. P. Winchester ef als. vs. 
J.B. Heiskell ef als., Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the 2nd Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of Tennessee, wherein T. 
I. Winchester eé als. are: plaintiffs in error and you are defendants 
in error, to show cause, if any there be, why the decree rendered 
against the said plaintiffs in error, as in the said writ of error men- 
tioned, should not be corrected, and why speedy justice should not 
be done to the parties in that behalf. 

Witness the Honorable James W. Deaderick, chief justice of the 
supreme court of Tennessee, this 10th day of June, in the year of 
our Lord one thousand eight hundred and eighty-six. 

JAS. W. DEADERICK, 
Chief Justice Sup. Ct of Tennessee. 


/ [endorsed :] In supreme court of Tenn. T. P. Winchester 
ct als. vs. J. B. Heiskell et als. Citation. Due & legal service 
of the within citation acknowledged this June 15th, 1886. Crupp «& 
Turley, att’ys for Heiskell, Scott & Heiskell, def’ts in error. Filed 

June 18th, 1886. Jno. W. Buford, cl’k. 

Chaneery Court of Shelby County. 

STATE OF ‘TENNESSEE, Shelby County : 

Pleas before the IHIon. W. W. MeDowell, chancellor of the echaneery 
court of Shelby county, held in Memphis and State and county 
aforesaid, and atthe April term thereof, 1881. 
Be it remembered that heretofore, to wit, Feb’ry 12, L880, T. P. 

Winchester et a/. filed their bill of complaint against J. B. Heiskell 

et al. in words and figures —, to wit: 

Original Bill. 
T. P. Wincnester, Trastee; W.S. Srarey, FE. B. McHenry, Re-’ 
eeiver of the Assets of the Bank of West Tennessee: The Her- 
nando Insurance Company of Memphis; Ben. May, S. S. 
? Jobe, Adm’r of S. M. Jobe, Dee’d; Taylor, Joy & Co., for use 
of W. EF. Taylor, all citizens of Shelby county, Tennessee, 
except Ben. May, who is a resident of St. Louis, Missouri, Com- 
plainants, 
Us. 

J.B. Hetskeitrt, Wau. L. Scorr, & C. W. Hetskenii, Late Partners in 
the Practice of the Law under the Firm Name of Ieiskell, Seott & 
Heiskell, and all residents of Shelby county, Tennessee, except 
the said Seott, who resides 1n St. Louis, Missouri. 

To the Hon. W. W. MeDowell, chancellor of the chancery court of 
Shelby county: 

Complainants respectfully represent to your hon. that on the 18th 
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of June, £875, D. TH. Townsend, ot Shelby county, executed and deliv- 

ered his trust deed of that date to George W. Winchester, trus- 
» tee, whereby he conveyed certain real estate therein men- 

tioned and described in trust for the purposes and upon the 
trusts therein set forth. Said original trust deed is herewith filed as 
apart of this bill, marked Exhibit A 1, but not to be copied. By 
reference to said trust deed it will be seen that the property described 
therein Is conveyed by the CrPahntor, ‘Townsend, to the trustee, Greo. 
W. Winchester, to indemnify and protect complainants, May & 
Staley, against the payment of certain obligations therein men- 
tioned, upon which they were respectively bound, as the endorser 
and surety of the said Townsend, to secure the payment of said obli- 
vations. Some of the notes mentioned in said trust deed have been 

paid, but the following of them remain due and unpaid, and 


compl’t, Ben. May, is legally Hable for the payment thereof, 
such ability having been fixed by due demand of payment 
and notice of dishonor, or by other legal menus, viz: ° Phe note due 


the Ilernando Ins. Co. on 2Ist July, 1875, for the sum) of 82,500: 
the note due the Hernando Ins. Co. on the 16th June, IS75, for the 
sum of 81,105.71, which is now (at the date of the trust deed) renewed 
for a period of 60 days, for the sum of S—: the note due the ITer- 
nando Ins. Co. on Sth July, 1875, for the sum of S1.500: the note 
desertbed as held by Judge fellett, duc July lo, ISTH, in the sum ot 
$1,000, which note is now held and owned by complt, S. S. Jobe, 
sdmiainistrator of the @oods & chattels, mghts & eredits of S. M. 
Jobe. dee’d. The note deseribed as held by the Pinanters’ In- 

surance Co. has been paid 1) part, anid thie balance I~ 
) secured outside of the trust deed and ho relief Is asked for In) 

this suit by said Co. All the balanee of the notes described 
in the trust deed as being indorsed by compl t miay have been pata 
off and satisfied by him as accommodation endorser of the said 
Townsend, and the amounts thus paid have never been refunded to 
him. Phe note for 8526.41, due 4th Nov... IS74, deseribed in) said 
trust deed cs having been tuken Uy) by compl Vay a imndorser 
of said Townsend, also remains due and unpaid. The indebtedness 
therein secured to Taylor, Joy & Co. is still due and unpaid and is 
now owned by W. EF. Tavlor. Compl'ts, WHS. Staley and KK. B. 
Mellenry, receiver of the Bank of West Tennessee. further show 

that on 9th Deer, 1875, a decree was pronounced in this hon. 
O court, In obedience to the procedendo of the supreme court of 

Tennessee, against D. TH. Pownsend and complt Staley, as 
his surety on the appeal bond mentioned in the trust de dd. for the 
sum of 86,854.51, in the case of Marr ef al. rvs. Bank of West Ten- 
nessee cfal, and this decree remains in full foree, unreyersed and 
unpaid. Compl't Mellenry is the duly ppotnted recelryver ot the 
assets of said bank by appointment of this hon. court in the eause 
above mentioned, and as. such is entitled to sue for and recover 
sald deeree, with interest anc costs, as will appear by rpefer- 
ence to the record in that suit. After the execution. delivery. 
end registration of said trust deed, and on 28th Noy.. 1875. 
the said D. H. Townsend filed a petition in bankruptey in the 
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district court of the United States for the western district of 
Tennessee, and on 30th November, 1875, he was duly adjudi- 
cated a bankrupt by that court. This application for a dis- 
charge in bankruptey is now pending, and the same will be granted 
abt an early day. In Deeember, 1877, Geo. W. Winchester, the trus- 
tee mm saa trust deed, departed this lite before he had execul d the 
trusts of the deed, and on 21 April, 1879, by decree of this lon. court 
in the cause recently pending herein, wherein Ben. May ef af. were 
petitioners and T. P. Winchester ef al. were det’ts, the complainant, 
T. P. Winchester, was appointed trustee In said trust deed in the 
room and stead of the deceased trustee, and duly invested with the 
title to the property therem deseribed and al] the powers therein 
eranted., 
> Complainants here make reference to the record and deeree 
11) sid CAUSE, which Is No. Soe O the rule doeket of the 
COuUrt. 

Complainant Winchester, as trustee, las recently sold at publie 
auction, 11) PuUPsSUAaCe of the trusts ana powers of said trust deed, 
all of the property conveyed therein, except the one tract of land 
Which is described as follows: Beeinuning at the same point first as- 
certained in the trust deed; thence westwardly 106 chains & 1 link 
to a stake: thence northwardly O60 chains 37 links to the northern 
boundary line of the Wm. Lyttle 2,200-acre tract of land: thenee 
eastwardly with said northern boundary line 57 chains 57 links to 

a stake: thence N.7S° EK. 9 chains SO links to a stake ; thence 
q castwardly with said north boundary line 58 chains 90 links 

to the west boundary line of Grant No. 16884: thenee south- 
wardly with said west boundary 61 chains S7 links to the beginning, 
it being the 6-46-acre subdivision of the Wm. Lyttle tract of 2,250 
acres, the same formerly owned by Wim. Jones, and on the eastern 
part of which the dower of Annie L. Jones was laid off The prop- 
erty thus sold only realized about the sum of S2.500.00 as the nett 
ammount to be eredited OT) the debts secured 11) the trust deed, and 
compl ts believe and charee that the whole of said property when 
disencumbered and sold will not) be adequate and sufficient to pay 
off the ability secured in said trust deed and vet outstanding and un- 

paid. The last herein before-deseribed tract of land remains un- 
Lt) sold because the defendants. Ileiskell, Scott ana Heiskell, adl’e Ith 

the possession thereof, claiming the title thereto adversely to 
the complainants. As complainants are informed & believe thi 
def ts claim LO be the owners of sila tract ot land under the follow- 
Ing proceedings and state of facts, viz: Prior to 16th day of Teb- 
ruary, 1869, D. TH. Pownsend had recovered a judgment against one 
Win. I. Jones for the sum of eleven hundred and eighty-eight 75 
dollars, had cause- an execution issued on sald. judgement to be levied 
on the said tract of land as the property of said Jones, and at the execu- 
tion sale had purchased the land at an amount equal to his debt, inter- 
est. and COSLS. The property Was conveyed to him by sheriffs deed, 

and under this deed he claimed title toit. On the 16th February, 
1] IS60, Anmie L. Jones and others, the widow and heirs-at-law of 

Won. F. Jones, tiled their bill 11) the chancery court of Mi Hi- 
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phis against D. H.’Townsend, seeking to have the said sheriff's deed 
cancelled and the compl ts in said suit quicted in their title and 
possession. On 17th lebruary, 1869, the deft Townsend tiled his 
answer and eross-bill in said suit. In the answer the material alle- 
eations of the bill are denied, and by the cross-bill an Injunction is 
prayed for to prevent the complts from further committing, waste, 
or taking further possession or making inclosures, &e., ke. In the 
answer it is expressly alleged that the det t, hy virtue of his OW lher- 

ship, was “in the actual possession of the land “and “in the 
12 occupation of the same hy his tenants and agents, and had 

been for some time in the past, being in the actual possession 
of the part outside of what is claimed as the dower boundaries, and 
was exercising acts of ownership upon the land, as he was advised 
he had the perfect right to do, &e.” By the answer it was, In sub- 
stance, admitted that under proper proceedings dower had = been 
assigned to the widow; that the part of the land thus assigned in- 
cluded the mansion house, and that the widow was In possession 
ot that. The deft did hot contest the widows dower rivhts 1) 
the suit. By the provisions of the final decree of the chancery 
eourt in said eause it is ordered that “the clerk & master 

of this court will issue a writ) of possession directing 
5: the sheriff to put complts in possession of said 640 

acres of land particularly described in said decree of the TSth 
July, subject Lo ‘Townsend's rohit LO rena in POSSESSION Ol] the 
widow’s dower, which it appears to the court that Townsend has 
purchased pending this cause. So it sechliis thasat at the date of this 
deeree the deft ‘Townsend Was In the full Possession ot the whole 
of said tract of land and held the dower Interest of the widow by 
purchase pence nte lite. This deeree wis entered Ol} oth Mareh, rd ‘2. in 
favor of the compl'ts 1) the sult, rom the decree thie det 't Tow ll- 
schnd prayed and obtaimed an appeal, on the date of its entry, to the 

supreme court of Tennessee and duly prosecuted said appeal. 


1 Such proceedings were had In the Supreme court at Jackson 
that on Stl Dee., 1ST6, that court pronounced its decree re- 
versing the deeree of the chancellor and settline “that none of the 


objections taken by the compt'ts to the sheriff’s sale in the plead- 
ings mentioned, at Which the def*t Townsend became the purchaser, 
are of any force or validity, and that the said Townsend. by his 
said purehase and the sheriffs deed thereunder, acquired a eood 
end valid title to the tract of land of G40 acres bought thereat. 
: And the court being further of opinion that the said 
complts are not entitled to redeem the said tract of land. but that 
the title to the same had, at the time of the filing of conxpi'ts’ till, 
become indefeasible, it is, therefore, ordered, adjudged, anid 
Ae decreed by the court that the comp'lts are not entitled to the 
relicf prayed for in their several original and amended or 
supplemental —, and the same are hereby dismissed, &e.” 

After thus adjudicating and fully settling that def’ts’ title at the 
institution of the suit was perfect and indefeasible: that all the claims 
at title set p> by the compl'ts Were Invalid. and dismissine” the 
compl ts’ original and supplemental bills, and thereby in it sail 


party or parties complainant or det't in and to this 
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in substance disposing of all the matters in litigation, the decree of 
the SuUpPrenre court proceeds to deelare Upon the eross-bill that the 
deft Townsend had a Loo title to the Jand= in CONTPOVCrsy. 
Complainants further represent to your honor that, for the purpose 

of “taking order” by the chancery court in reference to a 
Lt) fund deposited in said court for the redemption of the land 

In controversy, the cause was by the provisions of said decree 
of the supre mecourt remanded tO this hon. COUPE, where it Was pend- 
Ing until the final disposition thereof, as hereatter shown. The said 
deeree contains also the following clauses: “And it being sugevested 
to the court that pending the proceeding in this court the title of 


the said Townsend has been assigned to Thomas S. Winchester, as- 
signee In bankruptey, it is, with the consent of the said Townsend, 
by his counsel, ordered that the said Winehester be made a party 
to this decree, and by consent this cause Is remanded to the chan- 

eery court of Shelby Co, to take order in relation to the fund 
wi above beunecdt and tO take ah account anid make cl report of 

the reasonable counsel fee of the counsel, [Leiskell Scott and 
[feiskell, for which a lien is hereby declared on the premises in con- 
versyv, the said Winchester asking that said account be taken below.” 
The case havine been remanded, this court, on 19 Dee. 1876, 
made an order of reference requiring the master to report “ what 
should be allowed Messrs. Heiskell, scott & l[leiskell, “AS attornevs 
tor deft in this cause in the chancery and supreme courts.” On the 
17th lebruaryv, IS77, the master reports that he had taken proot, 
&e., and that he found that Messrs. [Peiskell, Scott & Hleiskell are 
| 


entitled to a fee of S5500.00 for services rendered the det 
chancery & supreme courts. On 16 Mareh. 1S77. this report 
4 “> } } "4 ; a a *. 
Be: (UTOXN COP | to) Was contirmed, and, atter Create SOU 


, 

Which had been paid the counsel by Townsend, the fee 
was fixed and the lien declared on the land to secure S5.500, On 
lOth July, IS77,a decree of this court was entered which ordered the 
hbaster to ose || <td tract of H40) acres ot lanl ell public suction for 
enash to pay sud fee of So.500, This decree provided “that aif the firm 
of Tleiskell, Scott & Heiskell, or either of them, became the purchaser 
they shall only be required to pay the amount of said bid over and 
shove theamount of Sud tee. On loth Oct.. IS77, tl 
that he had offered said property for sale, as required by the decree, 
when Messrs. Tleiskell. Seott & IJleiskell became the pu 

the sum of So.500, Qn VYb6th Oct... IST7. the sa 
19) firmed, and “all the melt, tithe. & interest of D. 11. Townsend 

or his assignee in bankruptey, T. P. Winchester, or of any 
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vested out of them and vested in said [feiskell, Scott & Heiskell. 
Thus ended this litivation, the result of whieh was that the coun- 
sel of det’t became vested with the title (so far as 1 ly 
vested in) them 11) thraat cause) LO the whole tract of land for ther ico 
in defending Pownsend’s title to the land. From the record in 
cause It appears that witnesses Introduced by the counsel before the 
master to prove the value of this land testify that it was worth in 
Jany, UST (a short time before the purchase by the said 
2—J] 148 


ad 1 ] } } 
L could De Leora 
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ZA) counsellors), from $40 to $50 per acre—from 82,600 to SH O00). 

Compl'ts insist that the principles upon which learned lawyers 
(who are introduced in said reference) estimated the value of said 
professional services were incorrect and should not have been 
adopted by the court. These considerations are immaterial, per- 
haps, in this suit, but compl’ts are advised that under the laws and 
decisions of Tennessee the said counsellors had no lien on satd pProp- 
erty and were not entitled to have a lien declared thereon: that by 
the litigation they recovered no property, but simply protected an 
existing title for their —. They charge, upon positive miforma- 
tion derived from D. Tl. Townsend, that he had no notiee or 

knowledge of the purpose of the def’ts in this suit to claim 


21 and lave declared a lien on said) property and was totally 

lonorant of such PUPPOSse and of the decree deelaring the lien 
until after the case was remanded to the chaneery court. In fact 
the decree on tts face negatives the idea of sueh notice or knowledge 


and does not purport that the counsellors instituted proceedings 
against their client to enforce a lien, as by law they were required 
tO do. But independently of this the fact “ul thie date of saad deeree 
was and the decree itself shows that before that time I). EH. Town- 
send had been adjudicated a bankrupt, and that such title to the 
land in question as remained in him after the date of the trust 

deed to Geo. W. Winchester had been assigned in bankruptey 
a4 to lis assignee. Complts are advised that the only right or 

title to the land that remained in said Townsend atter said 
trust deed Was executed and delivered, ana that passed ice his Ie 
signee In bankruptey, was a contingent interest under the crust deed, 
and this was the only right that said assignee represented or could 
represent in said suit. Tle was in no sense the represcntative of the 
trustee or cestue que trusts in said trust deed. Compl ts are advised 
and insist that under the circumstances of the case the decree of the 
Supreme court, So far as it declares cl lien for counsel fees on said 
tract of land, is no estoppel by Judgment upon them and they are 

in nowise bound thereby; that neither they nor the imterest in 
25 sald land that they represented were before the court when 

seid decree was pronounced and they had no representative 
before said court. The suit was not revived or reinstated in their 


amd the assignment of his assets in bankruptey. After these aets 
the said Townsend did not stand, as before, the representative of the 
sult of the fis pendens purchaser, and if, indeed, it could be held that 
he did, neither he nor the said purchasers are bound by the adverse 
proceedings instituted by his solicitors to fasten a lien on the pProp- 
erty that was the subjeet of the litigation without notice to him or 

them. Hven the said Townsend is protected under the constitu- 
Zt tion and Jaws of Tennessee and of the United States from having 

this property taken “ without duc processof law,” and, inasmuch 
as he has never had his day in court or an opportunity to defend 
against the claim set up against him by his solicitors, it follows that 
heis not bound by the judgment of the court, and, a fertior’. the com- 
pits are not bound thereby. By the provisions of the trust deed to 
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G@. W. Winchester the equity of redemption was waived and the 
assignee In bankruptey did not even represent the equity of redemp- 
tion in said property. Complts further charge, upon the positive 
statement of D. H. Townsend and corroborated by the statement of 
compl't Staley, another witness, that the def’ts contracted 
D5 and agreed to defend said suit for a fee of one thousand dol- 
lars, and were not to charge more for their services. 
Complainants now represent to your honor that during the pend- 
ency of the suit of Jones vs. Townsend and since the defts to this suit 
took possession of said property a large amount of taxes to the State 
and county have accumulated upon it, and the title is endangered 
thereby. The def'ts are now enjoying the use and oecupation of said 
property without paying the accruing taxes, and it is absolutely es- 
sential to the imterests of the parties to this litigation that a reeeiver 
be appoimted to take possession of the property, rent it out, and 
devote the rents to the payment of past and accruing LaXes. 
While the title to said property Is clouded with def'ts’ claim 
) and decree it would be lin possible for compl't Winchester, as 
trustee, to sell the property except at a ruinous sacrifice; hence 
it is Indispensable that the cloud on the title should be removed. 
The premises considered compl'ts pray that the parties named in 
the caption as def 'ts be made def’ts to this bill; that process of sub- 
pena and copy of bill issue to the resident def'ts, and publication be 
made to the non-resident def’ts requiring them to plead, answer, or 
demurtothis bill by the March rules, 1880; that a receiver of said prop- 
erty be appointed for the purposes indicated in this bill; thatall proper 
interlocutory orders and references be made and had, and that on 
final hearing a decree may be made pronouncing the claim of 
27 title set up by the def’ts Invalid and a cloud upon compl'ts’ 
title to said traet of land; also removing their said pretended 
title as a cloud upon compl'ts’ tithe and delivering the possession 
thereof to compl’t Winchester, in order that he may proceed to sell 
suid property unencumbered and execute the trusts of the eonvey- 
ance to him, and forall other and further relief; and, as in duty 
hound, compl ts will ever pray. 
ESTES & ELLETT 
Nol’s for Compl ts. 


STATE OF (TENNESSEE, County of Shelby: 


Personally appeared before Robert J. Black, clerk & master of the 
, Who made oath in due 


chancery court of Shelby county, —— 
form of law that the statements made in the foregoing bill 
28 as of his own knowledge are true, and those made upon in- 
formation he believes to be true. 
S. TT. DUNSCOMB. 


Sworn to & subseribed before me this 12 day of Febr’y, 1Ss0. 


hk. J. BLACK, C. and J. 


tr 
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(FENTIBIT. ) 
Trust Deed. D. Il. Townsend to Geo. W. Winehester. 


Sravte OF TENNESSEE, County of Shelby: 


Know all men bv these presents that. for and in eonsideration of 


the sum of five dollars to me in hand paid by Geo. W. Winchester, 
the receipt of which is hereby acknowledged, and the other consid- 
arations hereinafter expressed, I have this day bargained and sold, 
and do by these presents bargain anc sell, enfeoff, alien, con- 
Zo vey, and eonfirm, unto the said Geo. W. Winehester the fol- 
lowing tracts or parcels of land situate in the county and 
State aforesaid, and in the 15th civil district of said county, and 
more particularly described as follows 
One tract beige nn seetion (1) one, rahnee (O) eioht, of the Lith 
surveyor’s district, beginning at a stake on the west boundary line 
of erant No. 16884, the southeast corner of D. IL. Townsend's 646- 
acre tract: thenee north with the west line of said gvrant No. 16SS4 
forty-two chains 25 links to the center of — creek, with elm pointers 
marked 1) Ol} the south bank of sald creek : thence up sid ereek, 
with the center thereof, N. 84° 50’ KE. 4 chains 50 links, N. 74° Ee. 2 
ehains 65 links, N. 52° 30’ FE. 6 ehains SO links. S. S35° ke. 2 
30) chains 65 links, S. 60° EK. 4 chains 15 links, S.-15° 1.5 chains 
} links, S. 4° 50’ W. 1 chain, 8.35° Wl5 chains 7S links, S. 
o° I. 4 chains 25 links, S. 14° 30’ W. 1 ehain 47 links, 8S. 52° 507 W. 
| chain 78 links, S. SO° W. 2 chains S links, 8S. 37° W.35 chains 74 
links, S. 6 \W. > chains, S. 2 I. chain do links, Ss. 42 I. 5 chains 
do links, S. 79° E. 2 chains 70 links, S. 85° 80’ B.3 chains 52 links 
toa stake in the center of said creek with blaek eum on the south 
bank of said ereek 7 links west of line marked T. one black gum 22 
links east of ine marked M: thence S. 45° W. 54 chains 75 links to 
a small black LUT thence west 3 chains 7) links to the beginning, 
containing 100 acres, being the same conveyed by Peter Mitchell to me 
on the Zoth day of Jan’yv, 1S70,and duly recorded in the revister’s office 
of Shelby county, in book wt, page ISU: also on other tract 
5 | beginning at the same point with the tract first deseribed - 
thence westwardly 106 chains & 1 link to a stake: thence 


northwardly 60 chains 57 links to the northern boundary line of 


the Wm. Lvitles 2 ?2OW-acre tract of land : thenee eastwardly with 
said northern boundary line o7 elas o¢ links tog stake: thence 
N. 75° Ek. nine chains SO links to a stake: thenee eastwardly 
with said north boundary line thirty-cight chains 90 links to the 
west boundary line of grant No. 16884: thenee southwardly with 
said west boundary 6] ehains S7 links to the beginning, it being the 
646-acre subdivision of the Wim. Lvitle tract of 2 250) acres, the same 
formerly owned ly Wim. Jones, anid On the eastern part of which 

the dower of Annie L. Jones was laid off: also an undivided 
32 one-fourth interest of the lot of ground situated on the south- 

east corner of Main & Beal streets, in the eity of Memphis, 
known as the MeManus property, and beginning for the boundaries 
of said entire lot at the southeast corner of Main and Beal: thence 
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south 82 feet front on Main St. to Townsend’s line; thence east with 
suid line 175 feet to Mulberry street; thence northwardly with the 
west line of Mulberry St. 116 feet to Beal St.; thence westwardly 
with south line of Beal street 175 feet to the beginning. ‘To have 
and to hold said two tracts of land, and the undivided interest here- 
inbefore deseribed, with all the hereditaments and appurtenances 
thereunto belonging, to the snid Geo. W. Winehester. his heirs & 

assigns, forever: and IT covenant for myself, heirs, executors, 
Oo and administrators that [ am seized of the said tracts of land 

and undivided interests in the lot of ground aforesaid; that 
I have a good right to convey the same; that they are unencumbered, 
and that I] will warrant and defend the title to the said Geo. W. 
Winchester, his heirs and assiens, forever, against the lawful claims 
of all persons whomsoever. 

This conveyance, however, is in trust for the following uses and 
purposes and none other—that is to say: Whereas Ben. May is bound 
for me as endorser upon the following-described notes and bills, to 
wit: One note due the Hernando Ins. Co. on the 16th June, 1S75, 
for the sum of 81,155.71, which is now renewed tor a period of sixty 

davs for the sum of $1,153.71: one due the 4th National Bank 
Sd on the 29th June inst. for the sum of $125.00; one due the 

Hernando Ins. Co. on the Sth of July, 1875, for the sum of 
$1,500: one due Tavlor, Jov & Co. on the 10th of July, 1875, for the 
sum of S2S4.00: one due the TLernando Ins. Co. on the 21st July, 
IS75, for the sum of S2500: one due BP. Tugeh June 28, 1875, for 
the sum of S700.00; one due S. M. Jobe, July 50, 1S75, tor the sum 
of S150.00: one due the Planters’ Ins. Co. on the -tth Aue, 1875, 
for the sum of 81,250.00: and whereas [am also indebted to Ben. 
May in the further sum of 8526.41, by note held by him due on the 
lth Nov., IS74. being a note taken up by him as endorser, and he is 
also bound as endorser for me ona note held by Judge Itlett due July 

lo, 1S75,in the sum of 81.000; and whereas also WLS. Staley be- 
Oe) came bound as my surety on an appeal bond in the ease of Marr 

etal. vs. The Bank of West Tennessee, in the Ist chaneery 
court of Shelby Co., in the sum of about 85,000, and being desirous 
to indemnify and save harmless the said May and Staley from the 
habilitv thus ineurred as surety and endorser: Now, 1f said parties 
shall be constrained to pay off and discharge any of their habilities, 
and T shall fail to reimburse the amounts thus paid within a period 
of two vears from the date of these presents, then [T authorize and 
empower my trustee hereinbefore named, after giving 20 days’ notice 
In some Newspaper published in the eity of Mlempliis, to expose at 

public auction to the highest bidder for cash the property 
ot) hereinbefore deseribed, makine said sale in front of the 

Planters’ Insurance Co. building, No. 59 Madison street, city 
ot Memphis, and to sell the same or so mueh as hay be hecessary 
to raise the money adequate for the payment and discharge of such 
liabilities. The trustee will apply the proceeds of this sale—Ist, to 
the payment of the costs of execution of this trust; 2nd, to the pay- 
ment of these liabilities or such as have acerued and fallen upon 
such endorser and surety, it being intended to place them both on 
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an equal footing; and lastly, to pay the remainder, if any, to me ; 
and I hereby waive the equity of redemption in the event a sale of 
the property should become necessary and intend that the sale made 
under the power herein conveyed shall convey to the purchaser 
Od an absolute estate. I also waive the necessity of the trustee exe- 
cuting bond and of the administration of the oath required 

by law. 
In testimony whereof I have hereto set my hand and seal this 
Sth June, 1875. 


D. H. TOWNSEND. [srat.] 


STATE OF TENNESSEE, Shelby County : 


Personally appeared before Wie, C. Reilly, deputy clerk ot the 
county court of said county, D. H. Townsend, the within-named 
bargainor, with whom I am personally aequainted, and who ac- 
knowledged that he executed the within instrument for the pur- 
poses therein contained. 

Witness my hand, at othee. this ISth day of June, A. D. 1875. 

C. REILLY, 
Dept Cre 


STATE OF TENNESSER, Shelby County: 


58 The foregoing instrument, with clerk’s certificate, was tiled 

in my office for registration on the IS day of June, IST5, at 
3.20 o'clock p. m., and noted in note-book No. 8, page 146, and was 
recorded on the 18 day of June, 1875, in reeord book No. 107, 
Pave 241. | 


H. W. GRIEBEL, Register. 


Cost Bond. 


We, TP. P. Winchester ef a/.,and s’ty, 8. IE. Dunscomb, acknowledge 
ourselves indebted to J. B. Heiskell ef a/. in the sum of two hundred 
and fifty dollars, to be void if the said T. P. Winchester ef a/., eom- 
plainants ina bill which has this day been filed in the chancery 
court of Shelby Co. against the said J. B. Heiskell & «/., shall pay 

all such costs as may be awarded against them by the court 
OY) In its decrees and orders in said cause. | 
This 12 day of IFeb’ry, 1880. 

HERNANDO INS. CO., 

by S. H. DUNSCOMB, Pres’t. 
S. H. DUNSCOMB. 
BANK OF WEST TENN.. 

by E. B. McHENRY, 


Receiver 
wCOCcdi cy, 


~ 
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Answer of All the Defendants. Filed June §, *80. 


TT. P. Wixcitesrer, Trustee; W. S. Srarey, FE. B. MciTenry, Re- 
ceiver of the Assets of the Bank of West Tennessee; The Iler- 
nando Insurance Co. of Memphis, Ben. May, S. 8. Jobe, Adm’r of 
S. M. Jobe: Taylor, Jovy & Co., use of W. T°. Taylor, Complainants, 

Us, 
J.B. Weiskenr, W. L. Scorr, & C. W. Hertskenr, Firm of Heiskell, 
Scott & Heiskell. Respondents. 


Ht) Respondent, saving and reserving the usual exceptions to 
so much of said bill as they are advised it is material tor 
them to answer, answering say: 

They admit the execution of the deed of trust in the bill men- 
tioned by D. H. Townsend to Geo. W. Winchester, trustee on the 
land in controversy on the 18th day of June, 1875; but from an 
Inspection of said trust deed it will be seen that other lands of great 
value were also conveyed to secure the parties therein named, the 
value of which respondents aver was suflicient, as respondents 
charge, to pay off allof the real debts and liabilities therein secured. 
They further charge that said other lands were sold without 

authority of Jaw and for mere nominal prices, and they 
4] ask that complainants be compelled to exhibit the pro- 

ceedings under which said sales took place, so that re- 
spondents Cal) advisedly object to the Sale, Which they cannot 
do without this, as they were no party to those proceedings and 
had ho legal notice of the Sade, and SO, for Walit ot Information, 
they cannot point out the defects. But in order that their rights in 
the premises be fully protected they ask that said sale be set aside as 
Improperly made and made without legal authority, as they may 
show when the proceedings under which the sales took place are 
submitted for their inspeetion, and that the same may be resold, so 
that there can be something made out of them commensurate with 

their real value; but this they ask only in the event the 
t2 court should decree against them in this cause, and subject 

the land in controversy to the payment of a larger amount 
than these lands really sold tor. 

lor further answer respondents say they deny that there is adhy- 
thine due either Ben. May or Staley, as alleged in the bill, and 
they call for strict proof, and they charge that ail hability of said 
Townsend to said May & Staley have been long since fully dis- 
charged. They also charge that the amounts claimed are very 
largely in excess of the true amout really due, if anything is due, to 
the said May, because, as they are informed and believe, said liability 
of said May grew out of the endorsement by him of said Townsend’s 

notes for money borrowed from the [Hernando Ins. Co., which 
Le} notes are very largely tainted with usury. They therefore call 
for strict proof on all of these points and ask the court to purge 
said claim of all usury, and, as they were no party to the transac- 
tion, and therefore cannot know the amount of said usury, they ask 
that the notes in the bill mentioned be tiled for their inspection, 
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and that the complainants make strict proof of their claims. As to 
the amount elaimed by s. ». Jobe, ex tr ofS. MM. Jobe, deed, respond- 
ents charge that it was for loaned money, and they are informed 
and believe has been fully paid, and, if they are mistaken in’ their 
information, they charge the same to be largely usurious, and also 

that the same was transferred to the said S. M. Jobe long after 
| the rights of respondents accrued, the same being overdue at 

the time of the transfer; and, further, they are advised that 
said Jobe has no elaim on the land in controversy on the footing of 
said note in any manner whatsoever, and they call for strict proof 
of this claim. As to the claim of W.S. Taylor respondents know 
nothing, and require strict proof of the same. As to the claims 
of the Hernando Insurance Co. they know nothing except upon 
information, and upon information they make the same charges 
in all repects as to this as to the claims of said May, and 
indeed are advised that they are the same claims, and they ask 
for strict proof as to the validity of their claims, as they are 
informed and believe them to be, if not paid in full, largely 

usurious; and, further, that the said company has no 
Le) claim whatever against the said real estate here in contro- 

versy. As to the claim of said Staley they are advised that he 
has never paid one cent on the footing of such liability, nor has May 
on his lability, and respondents deny all allegations to the contrary 
Inthe bill. It will be seen by reference to said deed of trust that its 
provisions are to secure them | May X Staley) “the pavinent of their 
liabilities or such as have accrued and fallen upon said endorser 
and surety,” it being intended to place them both on an equal foot- 
Ing, and respondents are advised that under the deed of trust they 
were duly secured in such amounts as they had paid ; and not hav- 

ing paid one cent, and being imsolvent, they never will pay 
I) anvthing, or, at all events, their rights under the deed will 

not accrue until they do pay. Respondents are advised and 
so charge, further, that the deed was personal to said May & Staley 
and that no one but them can claim the benetits thereof, and they 
only in an event which has not happened and never will happeiu, 
to wit, in the event they pay the habilities against them on account 
of said suretyship or endorsement and to secure them sach sums 
only as they lave actually paid. This intention is most clearly 
set out and declared in the condition of the deed of trust iN) these 
words: “ Now, if the said parties shall be constrained to pay off 
and discharge any of these Habilities, and I shall fail to. re- 

imburse the amounts thus paid within a period of two 
AZ years from date, then I authorize & empower,” &e., and 

therefore respondents say that neither May nor Staley have any 
claim or lich on said land or interest in the same, nor has the said 
I. B. Mellenry, receiver of the assets of the Bank of West Tennes- 
see, Whose rights depend upon said Staley’s, and this upon the hy- 
pothesis that the trust deed Is valid as agcalnst these respondents mn 
favor of said Staley. Respondents deny each and all of these claims: 
that they are claims against them and superior to their lien and 
title to said land. Respondents admit the death of Geo. W. Win- 
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chester, trustee, and the appointment of T. P. Winchester, but they 
do not admit the regularity and validity of the proceedings 
4S under which this appointment was made, and eall for proot 
on this pomt. It is true, as stated in the bill, that these re- 
spondents do claim the title in fee to said land,in eontroversy, and 
their tithe accrued as follows: 

In the year 1S86- the said David IT. Townsend employed these 
respondents to attend to his interest in a controversy then existing 
between him and one Annie Ee. Jones, the widow and the heirs of W. 
ly. Jones, dee@d. This employment took place some time prior to the 
Vear ISOS; but respondents, cach of them, most emphatically deny 
that there was any agreement between them and the said VPownsend 
as to the amount of said fee. “hey especially deny that there was an 

agreemcnt to take S1,000.00- for their services, and if it made 
4S) anv difference whatever in the determination of the ques- 

tions Involved in this controversy, which respondents are ad- 
vised it does hot, in view of the faets hereafter to be stated, ; Ce 
spondents would state that they always regarded it a very doubtful 
case, and as the amount involved was then regarded as very laree, 
the land being claimed to be worsf from 850,000.00 to 850,000.00, 
and as their chent, Pownsend, had not paid more than some 83,000.00 
for it, and as the case required real professional labor both im re- 
spect to the facts and the leeal questions involved, and was most 
ably and zealously conducted by counsel for the Jones and = the 

creditors, they always felt and so expressed themselves in 
i) their consultations as to the fee that if they gained the land 

thev would be entitled to a very liberal fee, especially as their 
client hever, through the whole litigation, paid them one cent in 
money, but did from time to time furnish respondent W. L. Seott 
With S200 worth of fire-wood off the land, and respondents say it 
would have been the heioht of folly 11) them, or either of them, In) 
such a Case to avree to a thousand-dollar fee when they hever, for 
one Instant, felt that in case they were successful in the litigation 
they would settle with ther chent for less than several times that 
amount: but when they found that their chent would, in any 
event, lose thie whole benefit of the PCCOVCrY, and that others, 

his creditors in bankruptey, would reap the benefits of 


a respondent’s labor, they felt they would let the court fix 
their fee, and that Whatever Was fixed thev would take. But 


to return to the time of their employment, respoudents state that 
their recollection is, and of this they are positive, that when they 
were emiploved D. TL. Townsend had procured the land to be sold 
under an execution at law for some S1,L6S upon a judgement ob- 
tained by him agamst W. Ee. Jones, who owned the 646 acres of land 
In controversy, and at the sale he, the said Townsend, had bought 
In the land forsaid judgement. When he came to consult respondents 
the time of redemption was about expiring and he desired to know 
how he should proceed Lo gel Possession of the land and 
o2 perfect lis title to the same under his purchase. In the 
consultation if was developed that Mrs. Jones, the widow, 
Was In possession of the homestead and some acres of land under 
o—I1is 
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fenee and in cultivation. Respondents advised him to put some 
responsible man in possession of all of the unenelosed fand, the 
time for redemption having expired, and said Townsend did put 
one Thomas Farrar in possession of the enclosed land, together with 
W. W. Etter, whom respondents recommended as a proper man to 
do what was required. Said Etter, being put in possession by said 
Townsend as lis tenant, held the possession during the whole 

litigation. This was the first step in obtaining possess1on 
ye) and towards the recovery by said counsel of said land, and 
it was taken by advice of respondents and at a time when 
said) Tewnsend was out of possession of all and every part 


thereof. Shortly after this Mrs. Annie L. Jones and the children of 


W. I. Jones filed their bill of injunction against Townsend, claim- 
ine that as the widow and heirs-at-law of W. E. Jones, deed, they 
were entitled to the property. The bill was filed by them for them- 
selves and on behalf of ereditors of said Jones. The bill further 
claims that Townsend has, by his agents and tenants, intruded lim- 
self upon the property. It asserts that he claims under a sherits 
deed upon a judgement of $1,188.25, rendered against W. kr. Jones 

on the 6th day of June, 1866, and claims that no notice was 
4 given, as required by law, when the land was sold: alleges the 

great Inadequacy of price paid by Townsend; that the land 
was devisable, and, beine of great value, should have been sold im 
lots Instead of in bulk,as was done: that waste was being committed 
by said ‘Pownsend’s tenants, and prays the court for an injunction, 
and that on final hearing Townsend's deed be declared void. This 


bill respondents answered on the next day after the bill was filed, 


to wit, the 17th dav of Febr'y, 1869, and by way of cross-bill In said 
answer they set up for their chent, Townsend, “ That he is the owners 
of the tract of land in the bill mentioned, and is rightfully in) pos- 

session of the same,” and gave bond. And this cross-bill said 
ye) Annie L. Jones answered on the 11th day [ of | Aug., 1560), 

by counsel, Wright, Melisick & Wright, in which answer 
they sav that said David H. Townsend has no valid title to the traet 
of 646 acres of land or any part thereof, and that his claims thereto 
are unfounded and void. On 11 August, 1869, said Annie L. Jones 
filed an amended and supplemental bill, which respondents an- 
swered for Townsend on the Sth day of December, 1869. On the 
l4th of August, Ise, she filed an amended bill, which respondents 
answered on the 7th Sept. STL. Without eoing further into the con- 
tents and merits of said CAaSC respondents refer to the record No. 
S400, NR. D., of this court for further information in this reeard : 
so it Was such procecdings had in that ease that on the [Sth July. 

IST1, a decree was entered by the chancery court of Shelby 
ot) county woalnst sald Townsend. In this decree It Is adjudeed 

that the court is of opinion that Townsend is not entitled to 
any relicf on his cross-bill, and the same is dismissed. The litiea- 
tion did not cease with this deeree, but continued for some months. 
Involving much further litigation, as will appear from said) record 
which is referred to. I*rom said deeree respondents, for their client. 
appealed, and after sone Vears the Supreme cout tf the State re- 
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versed the decree of the chancellor and held that the bill should be 
dismissed, the court adjudging that the “complainants are not 
entitled to the rehef praved in their several bills—original, 
amended, & supplemental,’ and the said deeree of the su- 
preme court further adjudges: “It appearing that the 
Oe sald Townsend is entitled to the relief prayed in his cross: 
bill to have lis title declared and quieted, it is therefore ad- 
judged that the said Townsend has a good title to the said tract of 
land and premises by virtue of his said purchase and sheriff's deed 
‘ 1 fee-simple.” lt is further decreed that he recover Costs: and. if 
beme suggested to the court that the title of said Townsend has been 
assigned to Thos. P. Winchester, his assignee in bankruptcy, it Is, 
with the consent of said ‘Townsend, by his counsel. ordered threct the 
said Winchester be made a party to this decree, and by consent this 
cause Is remanded to the chancery court of Shelby COUNLY to take 
orders in relation to the fund (paid into court by complts 
OS in redemption from ‘Pownsend), “and to take an account and 
make il report of the reasonable counsel] fees of the counsel, 
[Teiskell, Sectt & Heiskell, for which a hen is hereby declared on 
thre premises In controversy, the said Winchester asking that said 
account be taken below.” It should have been stated further that, 
pending the litigation, Townsend, upon advice of respondents, bought 

the dower interest of Murs. Jones for S—, and so took Possession of t 
whole tract and retained it until the end of the litigation. Upon { 
case being remanded a reference was ordered as to the fee of respond- 
“ ents. Complts’ counsel were fully informed of this, as respondents 
are advised and believe and so charge, and not only so— Geo. W. Win- 
chester, the trustee in the deed of trust, was the father and law 
Oy partner of T. P. Winchester, and their firm were, as respond- 
Clits beheve ana charge, the eeneral counsel of said ‘Townsend. 
They charge that said Geo. W. Winchester, the trustee, knew of the 
services of respondents, and so did ‘PT. P. Winchester end so did 
compl’ ts, thev having full knowledge and notice of the deeree at the 
tline it Was rendered, or shortly thereafter, and before the end of 
the term of the supreme court at which the same was rendered 
compl ts, The Hernando Ins. Co.,and the receiver, Metenry, were fully 
advised of the account for respondents’ fees. Respondents applied 
to the president of the Hlernando Ins. Co. to see if it would do any- 
thing in the premises, and he referred resp ts to compl 'ts’ 
6) counsel in this eause as the then counsel of the Co., and 
compl'ts’ counsel were applied to as such counsel by respond- 
ents, Who intormed the said counsel that thev, resp ts, had been re- 
¢ ferred to him by the said president of the ilernando Ins. Co. as its 
counsel to see 1f they would advise the payment of respts’ fee with- 
out a sale of the land. espondents’ best Impression Is that this 
took place after the fee Was fixed by the elerk Upoti the reference, 
and before the contirmation of the report, and long before the sale 
of the land said counsel rephed that they would look into the case, 
and «did after some delay look into it thoroughly and knew all 
about it: knew, also, when the aecount was taken. Said counsel 
were notified to be present when witnesses were examined in 


he 
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OG] taking the account, but declined to do so, and when the ae- 


count was taken said T. P. Winchester was present acting as 
counsel, and not only cross-examine dd respondents’ witnesses but 
mnde ral vigorous contest over the fee, ana CNi Wn red numerous wit- 
nesses, as did also resp ts, as to the the value of the land and the 
amount of COMPpe nsation due respons dents, and when the aceount 
was closed the complainants’ eounsel were notified that ———- 
would move tor the confirm: ition of there port of the clerk as to the { 
the amount of whichis correctly stated in compl ts bill, and they de 
clined to oppose the confirmation, saving “ TL will not resist it: and 

respondents understood them Lo acquresce 1) the yustice aie 


62? reasonableness of the same. and the account itself was taken 
the elerk’s office. said recerver bem ea deputy clerk 1h) the 
oflice and actually takine the aceount. Th e snd report of the © 


and M. was regularly confirmed and the sale of the land ordered to 
pay responde nts’ fee, and so respondents misist that, with fall knowl- 
edge of the services being rendered by them on the part — 
before and after the death of the trustee, (reo. Winehester, and also the 
naicitaiiincad “Cavenccued: Seren wae no intimation from any omainne 
that respondents would have 1 
compensation for years of professional labor, and with the knowledge 

of all the facets in connection with the taking of the account 
G63 of their fee under a decree of the Supreme Court declaring 

it a lien in that ease and with a full knowledee of all the 
steps In the taking of the account of the report of the clerk and its 


» look only to an insolvent clrent for 


confirmation by the court they never offer for their clients nor inti- 
hiate to respondents that there is any objection toy what Is bere 
done; not only so, but when the land was advertised for sale and 
the day of sale arrived wnt phe the president of the Iler- 
nando Ins. Co. were present for the purpose, as respondents believe 
and charges, of purchasing the land and paying respondents’ fee 
and getting the title to the property: but, learning that the order of 

sale did not eut off the right of redemption, they deelined 
G4 to bid with the fi termnination to redeem after two vears’ 

delay to resp’ts, and the sale being postponed fora week, 
they were hot present, though fully Informed of the postponement 
and of the time when the sale was to come off At the sale responad- 
Clits had no other 1 resource Left them bunt LO purchase the 
which they did tor their fee, hoping the same would he 
at an early date by compl't s, or some of them. 


} 
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Propey LY, 


paid them 


I: rther when the t time of redemption was nearly expired respond- 
Clit, .W. Heiskell, received letters both from = S. IT. Dunscomb. 
sn the and I’. M. Nelson, see’t’y, of the Hernando Ins. Co.. all of 
said parties then being out of Memphis on aecount of the yellow fever, 

to this effect: “When is the time of redemption out on the 


.) Townsend fand ? Where ean We Pay the redemption money 

and what will you take?” To which he replied: [T do not 
know when the time of redemption IS out (which 4 e did hot then 
know, nor does he now know. when it did expire), but if vou will 
send mea check for our fee, 85.300, and interest up to date, here 


before the time dloes e XPITre, if will be all rieht, but we will not receive 


Esa, 
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anything in redemption after the time is out. Respondei.{s further 


state that compl’t, the Ilernando Ins. Co., as they are informed and 
believe and so charge, bought the meht of redemption sold by T. P. 
Winchester, as assignee In bankruptey of D. TH. Townsend, at public 

auction, on the — day of ——, 1S—, to be in a_ position 
GG to redeem ; and now, after all this, respondents are advised 

and so ebarge that compl'ts are estopped to deny the faet that 
they wert represented in the proceeding that determine ed resp ts’ fee, 
or to deny that T. P. Winchester was authorized t t in the prem- 
ises. ‘Vhey also insist that, with full knowledge of “ll the facts or 
with ample opportunity to Know all -the facts mn relation thereto 
both in the = meand chancery court, and in full time to take all 
objecti OWS the reto, and aiter [Wo Vears have barred ther relit of 
redemption, and with full knowledge or full means of knowledge 
that i 2 . Winchester had been nade a party to the deeree as as- 
signee In bankruptey,and with full knowledge that he was conduct- 

Ine this litigation in connection with this fee, they allow him 
(7 Lo proceed Without objecting to his so actine Oy asking to be 

made parties themselves. The said Geo. W. W ——— Was 
fully informed of the fact that the decree was so rendered, and that 
his said son was so representing ‘Pownsend with regard to this fee, 
and now it comes too late for them to claim that they were ho parties 
LO any of the proceedings, especially ds thre deed of trust Was CXe@- 
cuted vears after respondents) rights accrued, and they in- faet 
being purchasers pendente (ite wn which respts’ rights accrued, and 
have now and had at the filing of compl'ts’ bill, as as they are 
advised, fully matured into a legal and indefeasible title to the land. 
Respondents further insist that the said TP. 2. Winchester having 


been a party to said proceeding Is barred and precluded from 
HS Instituting any proceeding to set the same aside and that the 


procecdings in the case are eonclusive a@wainst him ana forever 

estop him, and so as to that pra of the bill whieh charges that thus 
ended this litigation, and counsel for their fees took the whole re- 
covery. Respondents say that this is true, and, as they understand 
it, this occurs always when the lien of counsel is enforced by proper 
proceedings In court anid Whe re atl the sale orde red no one will pay 
the fee and take the property: indeed, if 1 responde nts are not misin- 
formed, it isarule at all pub lie sa teal property that the highest and 
best appre gets the property, especially 1f all parties who are inter- 
sted except one ae elines to bid at all, nor do respondents well 

Oo see how they could make themselves exceptions to this rule 
Udi ler the CITE) Lhastances above Sel forth, especially as to pa 

ties to Whom thev are under no obligation anid ae no relation of 
counsel or trust. Notwithstanding all this, beforethe filing of compl'ts’ 
bill and after the time of redemption had expired, the compl't. The 
Hlernando Ins. Co., sought respondents through its president and 
wished to know what respt would take in redemption of the land. 
Resp'ts replied that they would take their fee with interest, although 
thev then said and now reiterate they have a perfect right to the prop- 
erty, Which Is valuable. As to threat prat it of the bill which 

10 arraigns the witnesses Wwhio testified Ol} the referenee to deter- 
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mine resp’ts’ fee they deem it unimportant to answer further 
than to say that they were men, to say the least, of common sense anid 
judgement, being lawvers of high standing at the bar, and if compl ts 
hac aught to say in the premises they ought to have said it at the 
proper time, as they had full notice and ample opportunity to do so, 
and, as resp ts are advised, it IS NOW too late to complain of Or ques- 
tion this matter. Further answering, they say that upon the tacts 
as set out in the answer thev are advised they had a lien on the 
land recovered, as they did recover the property in litigation both by 
their advice in the first instance and by their services in the case 

thereafter; and they are advised that the faet that they asked 


v1 and obtained fuil relief on ther eross-bill entitled them to 
have the hen declared, and the Supreme court of the State, 1 
would seen, thought SO TOO, as they decreed a to resp ts, and so the 


matter is settled and passed into jadement by the highest tribunal 
in the State; nor do they understand that in such cases it Is neces- 
sary to notify their client that they are going to have a hen de- 
clared; nor do they understand that cither he or any of compl ts 
were entitled to sueh notice, but they beleve, and so charge, tliat 
there was such notice In the ease if it were required as would bind 

both ‘Townsend ana compl'ts, and they charge threat snld 
iz Townsend did) know all about the fixing of resp’ts’ hen, and, 

as they beheve and charge, before the end of the term of the 
supreme court at which the decree was rendered, and he had full 
knowledge of all of the steps taken in) fixing the fee, and declared 
he would resist the fee upon the ground that resp’t Scott had agreed 
to a fee of 81,000.00; but his counsel, PT. P. Winchester, after enquir- 
ing into all the facets on this point, failed to make the question at all, 


— 


and during all this time and anterior to the deeree of the supreme 
court the said T. Po and G. W. Winchester were the solicitors and 
advisors and eeneral counsel of the said Townsend, and the said 
TT. P. Winchester was also his assignee in’ bankruptey. But 

however this may be, after all that has been above 
fh” detatled threat took place then and afterwards Uy to the filing 

of compl ts’ bill, they are advised that it does not lie in the 
mouths of any of compl’ts to complain or ask relief in the premises: 
and however it may be, as stated in the bill, that after Townsend's 
bankruptey he and his assignee had only an equity in said hind, 
certain it is that when respondents’ lien acerued, which was lone 


anterior to the accrual of the rights of compl’ts under the deed of 


trust, the said ‘Townsend did have the legal title to the property, 
and the property being gained by the labor of respondents, they are 

advised that it was not necessary, in order to have their lien 
v4 declared and fixed, to do more than the eourt in that enause 

to declare and fix it: and if the court so orders. as it did in 
this case, that is an end of the question ; and, further, that the de- 
eree declaring this Hen and fixing it on the land in eontroversy 
changes that which was before a mere right or equity toa judement 
on the ven valid against all the world, and so they are advised and 
insist the judgment of the supreme court was valid and binding upon 
everybody, and is an estoppel of record and adjudication against 
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compl'ts and all the world; and so it was not necessary, as the 
bill insists, that they should have any representative other 
than was before the eourt when said deeree was rendered, 
(+) ana resp ts Insist that said compl'ts, becoming Interested in 
the property pending the ltigation—if, indeed, they have 
any interest whatever—had their election to have the proceeding 
continued in the name of ‘Townsend or to themselves come In and 
conduct the same for themselves. [If they, having elected to allew 
said proceeding to be conducted in the name of said ‘Townsend, and 
having further permitted the said assignee in bankruptey to assume 
and take the control of record of the same, and having never in any 
manner dissented while the proceedings were in fieri, they are not at 
liberty now to deny that orders taken against the said Townsend or 
against the said Winehester are binding upon them. Ite- 
76 spondents insist that the said complainants are estopped to 
set up this claim against them, because when the said resp'ts 
first took a decree for said hen, and while they were proceeding to 
obtain judgement for the same and to sell the lands aforesaid, thev 
(7. C., COMP It’s) had the right of election to prove their age n 
bankruptey and to obtain a share in the distribution of the tate 
of the said Townsend, but that afterwards and betore [the] filing of 
the bill the said proceedings have so progressed that their remedy 
in regard thereto has been barred and lost. Compl’ts being cog- 
nizant of the steps in) DPOSTCss rO chare (>, i lands the y how elaim 
were bound either to come in and make themselves parties or pro- 
tect their interests by proceedings in the name of those who 
i were before the court, or they were bound to come forward 
promptly and institute their proceedings promptly to vacate 
the same, and they Insist that the said parties have not proceeded 
In proper time or with due diligence in the prosecution of their said 
remedies as to — praver of the bill tor the appointment, because 
re sponde hts are ) possesslon and are not paving the taxes. Rtespt's 
deny the right to receiver under the facts as alleged in this case, 
anid t thev are advised that courts never aly) point a receiver in eject- 
ment nor where relief 1s souelhit agalnst Ohne IN possession of real 
property claiming in fee—at all events not unless there is Insolvency 
charged — praved against the possessors, which is not pre- 
oO tended J 1 this ease. Leesponde nt W. LL. Seott states that he 
has no n rsonal knowledge of any facts stated in the forego- 
Ing answer or in complainants’ bill as having oceurred or which 
did occur subsequent to July, 1875, this resp’t having removed from 
the State during that month and never having returned. With 
this qualification he we s the entire answer, and as to the matters 
subsequent to July, 1S7: — Information derived from: bis co-re- 
spondents, which he be lieves to be in all respects correct and true 
and how, having fully adlisWwe red, respondents ask to he henee dis- 
missed, A 
W. L. SCOTT. 
STate oF Missournr, City of St. Louis: 
Personally appeared before me W. LL. Scott, one of the re- 
7) spondents in the foregoing answer, and, being first duly 


per 
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sworn. savs that the facts therein stated are true to the best 
of his knowledge, information, and beliet. 
W. L. SCOTT. 


Subseribed anal sworh to before Me thie 22] of May, ISSO, My 
commission expires Sept. 8. Sl. 
[SEAL. | D. W. WEAR, 
. Notary Public. 


STATE OF TENNESSEE, County of Shelby: 


Personally appeared before Robert J. Black, clerk and master of 
the chanecry court of Shelby county, J. B. Heiskell and C. W. [eis- 
kell, who made oath in due form of law that the statements made 
in the foregoing answer as of their own knowledge are true, and 
those made upon information they believe to be true. 

- BD. TIRISK ELE. 
LW. HEISKELL. 
Sworn to & subsertbed before me this S day June, ISSO. 


R. J. BLACK, C. & AL. 


SO) Deposition iS of ]). TT. Tow Lis? nd and Jno. Ie j Np ice a eile af Aug. 


{) TSNSQ. 
D. TH. Towxsenp, by ecompl’ts’ counsel : 


Ist. Where do you reside and what Is your occupation ? 
Ans. [ reside in Shelby county ; am a farmer. 
Ynd. State whether or not you are the D. Il. Townsend who was 
a party defendant to a sult recentiy pending in the chancery court 
“ul Memphis anal In the Supreme court of ‘Tennessee cul Jackson, 1) 
which Annie L. Jones and others were complainants and D. IT. 
Townsend was defendant, Involving a contest about the title to a 
tract of about 640 aeres of land in Shelby county, below Memphis, 
and being the same land involved in this suit. 
Ans. Lam. 
S] ord. Who were your attorneys or soli ‘tors in the defe nee 
of threat sult’? Ands state, if Vou 4 leas se the circumstances Gonu- 
¢ nected with eles ackiisievonae! of the nto dete nal t hes uit . State fully 
Ans. Heiskell, Scott & Ieiskell were my attorneys in that suit. 
The way I came to employ them was, when [I returned trom. the 
South inn TSG, | found 1) POsscesslon of Poston, Ilun res WY Seott cer- 
ee ere eter aor eaten; 4 asked them hot to bring suit 
1} the elaims and | Wort ile | place dot ible t 1e claims 1}) they Li’ hands to 
bring suit, and if they failed, on ooh judgment to collect the 
claims, | would pay them the cash for whatever they — agalst 
Wie, They agreed LO this had collect Le «l suttic ie it to Pav all 
8? elainis In oranilinenenas Among the claims | placed in their 
hands Was one a enlist W. Ms Jone ‘Ss, On Whic l) the ‘Vv took judge- 
ment, and sold the Wi Mn controversy (647 acres, | believe, lying 
on Nonconnah) under exeeution and bought it in my name, but 
failing to take deed for the same. After the death of W. Io. Jones. 
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his widow had dower laid off out of the traet, for which, under the 


advice of Fleiskell, Scott & ITTfeiskell | paid her 82.500 in order to 
get possession of the tract. I took possession and shortly afterwards 
Annie L. Jones and Jones’ heirs filed a bill in chaneery in Memphis 
LO ds possess me. W. L. Scott came to see me on that account, 
and To said to him that if he would defend the suit and per- 
fect the title to the land I would give him one thousand 
S35 dollars. This was all that occurred between us in reeard to 
the defense of the suit until two or three vears afterwards, 
when they send a bill in against me for plage Which [ refused to 
recognize. It must have been in 1872 or 1875 that they sent in 
their bill. In the meantime T had paid Mr. Scott in wood and 
cash about Soo. This was paid in wood from. thi place and eash 
from the office. They also applied tO me to CVE them a mortgage 
on the place to cover their fee previous to sending in their bill, 
which IT refused to do. 

|. Where did the conversation with Judge Scott oceur, in whieh 
you said you would give him 81,000 to defend the suit, &e., 

Sd & who else was present, if any one? 
Ans. It occurred in my office in Memphis im the presence 

i ano. Spicer and Walter Staley. 


). Did Judge Seott bear what vou said about giving him one 


—a 
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thousand dollars to defend the suit ” 

Ans. Yes: he heard 1t. 

6. What reply did he make, if any 

Ans. le made none at all, but went on to defend the suit. 

7. Was this before any steps were taken by him in the defence of 
the suit * preparing answer, or otherwise ? 

Ans. Yes, sir. 
So S. State whether there was any other contract or conversa- 
tion between vou and Judge scott, or either of the Messrs. 
[leiskell about their employment to defend the suit. 

Ans. None other. 

9, State whether or not vou are positive about vou having paid 
these gentlemen as much as S590 on this fee, as stated in a former 
cdhisWwer., 

Ans. Tam positive about that. 

LQ). Please state whether or not vou paid Poston, Humes «& scott 
their fee or commissions for taking the Judgement on pein claim 


+) 


against W. Ee. Jones and subjecting this tract of land to the exeet 
tion. 

Ans. | did. 
SO Defendants Ileiskell, Scott & [leiskell except to the ftorego- 


Ing deposition for Incompetency and irrelevaney in this cause 
and cross-examine as follows, reservine the right to cross-examine 
further hereafter : 

Nol. Tow do you arrive at the amount you claim to have paid 
Judge Seott on tee in this cause? 

Ans. [take it from amounts paid Kelly Manage on this place for 
wood delivered to Judge Seott, and from Judge Scotts receipts for 
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amounts paid him in eash, all which Judge Scott admitted to be 


correct, 
X 2. Did you ever present an itemized bili to Judge Seott con- 

taining all these payments and amounting to So0.00 2 

Ans. I rendered him an itemized bill and he acknowledged it 
correct, 

X 3. Can you make a duplicate of this itemized bill and 
attach it to this deposition ” 

Ans. I could if I could get the books of D. TH. Townsend, but 

they Were placed In the hands of T. P. Winchester, Phi SSTONEC 1) 


¥ 
bankruptey, and T cannot find them. 
X +. Cannot vou make exhibits of the reeelpts of Juco SCOLL: 
and cannot vou find out the whereabouts of the books” 
Ans. My reeeipts were filed in receipt book and were turned over 
to said Winchester with my other books. Mr. Winchester has gone 
to Fort Smith and [I eannot find out where the books are. [have 
° : : } ray } : 0 } 7 
one receipt, Which I will produce. These books would show 
SS the exact amount received by Judge Scott, and liow much in 
wood, how much in cash. [took no receipt for the wood— 
only for the cash. 
And further deponent saith not. 
D. H. TOWNSEND. 
Sworn to & sub- before me July 2-4. USO. 
bh #. BACK, C. & I. 
’ $4 ry . —— . . ane 2 ee » 
fo. ‘A fo [). iT. Lomwnse nd s Deposition. endorsed © 1). I] fou send 
SOO, Miners, Tenn., Jay 8, 1869 
heceived of D, H. Townsend fifty dollars, amount paid Heiskell, 
Scott & Ileiskell for services on ae. of Jones’ Case. 
v. & tThi}) ] 
HEISKELL, SCOTT & HEISK ELL. 
Per JAMES BRIZZOLARI. 
JOHN E. Spicer, by compl’ts’ counsel : | 
Oo 1. W here do you reside, and what is vour o cupation ? 
| Ans, | reside in Memphis and am a cotton-shipper. 
° bis ; ] = ’ ra 
2. Prior to the bankruptey of D. H. Townsend what was your 
employment, and for how long a time lid that emplovment COl- 
tinue? 
Ans. I was cotton salesman for D. H. Townsend and in his ab- " 


sence had general charge of bis business. I had been thus eneaged 
since June, 1865, until about a Vvear before his bankruptey. 
>. Do you know the deft’s to this suit: if so. how lon ) 
known them? 
Ans. | know then: all and have known them since they have 
been in Memphis. | 
( ) Mon at. = = 
24) :. Please state whether or not vou eYVery heard a contract 
i or conversation between D. H. Townsend and W. LL. Seott in 
reference to the employment of the latter by the former to detend a 


have vou 
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sult of the heirs of W. E. Jones against Townsend for the recovery 
of a tract of about 640 acres of land in Shelby Co., below Memphis ; 
if so, state as near as you can about when and where the conversa- 
tion oecurred, who were present,and report the conversation, on the 
substanee of it? 

Ans. I did hear a conversation or contract between the parties on 
the subject embraced in the question. I think it was some time in 
the year 1°69, to the best of my recollection. The conversation oe- 

curred in the office of D. IH. Townsend. My recollection is 
9] that no one was present except myself and W. L. Staley, be- 
sides Scott & Townsend. Ithink Mr. Scott had come to the 
office by appointment with Mr. Townsend to talk the matter over 
In regard to the suit the heirs of Jones had brought against Mr. 
‘Townsend to recover this place. | cant recollect all that was said 
during the conversation. Myr. Townsend was anxious for Heiskell, 
Scott & Ileiskell to undertake the case, and my recollection is that 
Townsend made Scott a proposition tO c1ve him one thousand dol- 
lars to protect the title to the property F fn other words he was to 
give him S500 anyway, and 81,000 if he protected the property. | 
felt a good deal of interest about the matter, for Mr. Townsend had 
hada good deal of trouble about the property, andaccording to 
92 my best reeolleetion this was the understanding between the 
parties. 

Defendants, Heiskell, Scott and Ileiskell, reserving exceptions to 
the foregoing testimony tor ineompetency in this cause, proceed to 
cross-examine, reserving also the right to further cross-examine 
hereafter. 

A. 1. Can vou state positively that Judge Scott came to the office 
f Mr. Townsend by appointment mn regard to the Annie L. Jones 
ease £ 

Ans. I cannot state positively, but I have such an impression. 

Aa Did vou understand the proposition above refered toas made by 
Mr. Townsend to mean 8500.00 cash at the beginning of the litigation, 

and did you then understand it to mean $500.00 or 81,000.00 
5: more at the conclusion of the suit in the event of success ” 
Ans. | understood the proposit tion to be that Mr. Townsend 
would eive Tleiskell, Scott & Heiskell $500.00 to undertake the 
suit and 8500.00 more in the event of success. 

\N 3. What did Judge —- SY to this? 

Ans. My recollection is that he accepted the proposition. I can- 
not remember what he said. 


XN 4+. Are you sure that Judge Scott made any reply to Mr. 


Townsend’s proposition ? 


Ans. ‘To the best of my recollection he did reply and accept the 


proposition, 
And further deponent saith not. 
INO. BE. SPICER. 


Sworn to and subscribed before me July 24, ’S0. 
R. JI. BLACK, C. & J. 
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Of Deposition of W. S. Staley. 


Taken upon interrogatories, Aug. 51, 1550, before A. G. Pendle- 

a notary public, in presence of I. H. Heiskell, att'y for def ‘ts, 

Caption X certificate in proper form. Witness, aged HH, duly 
sworn. Tiled Sept. 2, ‘50. 


By compl t 

|. Where do vou reside? What is your age and occupation ? 

Ans. I reside in Marion, Virginia : lf am 44 Vears old, & my Oc- 
cupation is milling. | 

2. Did you ever reside in Memphis, Penn.; if so, during what pe 
riod of time? State as accurately as possible. 

Ans. I did reside in Memphis, Tennessee, from [859 to IS79, being 

absent four vears during the war. 
QD 3. Do you know the parties defendant to this suit, viz. J. 
Lb. Heiskell, W. LL. Scott, & C. W. ILeiskell, or either of them ? 
If so, state how long vou have known them. 

Ans. I know ©. W. Heiskell and C. W. Scott very well. IT know 

B. Heiskell when | see him in the street. [have known them 
for S or 10 vears. 

1 If VOU say that Vou o1ce resided in Me mpliis, state whether or 
not you knew D. H. Townsend, and whether you were sestulakel with 
him in business in any way: if so, how long and during what period 
of time? 

Ans. I knew D. Hf. Townsend—I was his book-keeper. 1 was as- 
sociated with him from LsS5% to 1875, except the thme above men- 
tioned. I was his shipping clerk from 1859 to TS61: from tall of 

1S65 to 1875 1 was his book- keeper. 
JO ). State whether or not you ever heard any conversation 

between D. HL. Townsend & W. L. Scoit (or either of the other 
defendants) in reference to the employment of Messrs. [Leiskell, Seott, 
W& [leiskell as the attorneys or solicitors of said Townsend ina liti- 
gation between him and Annie E. Jones and the heirs of W. i. Jones 
about a tract of about 646 acres of land in She Ibv county, below 
Me nea being the land in controversy inthis suit. If you — please 
stute that conversation fully and in detail. 

Ans. The conversation I heard was between D. IH. Townsend and 
W. LL. Seott, which was as follows: Judge Scott said he knew the 
title to the tract of land in controversy was good and that he would 
attend to the suit and secure him the title to the land fora 
fee of $1,000.00. Mr. Townsend told Mr. Scott the case. 
Townsend had advanced Jones money and for taxes on the 
land, and Townsend brought suit against the widow and heirs of 
W. Ik. Jones upon his statement of the case. Judge W. L. Seott 
agreed as above stated to — the suit & secure the title to the land for 
a fee of S1,000.00. 

Oth. State about where and when this conversation occurred and 
who were present at the time. 

Ans. [It was in the office of D. If. Townsend. in Memplis, but 1 
don’t remember the time. Mr. Townsend. John E. Spicer, Judge 
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Scott, and myself were present; there may have been others present, 
but I don’t remember. 
ith. If vou have not already done so, please state whether 
9S said parties agreed upon the fee to be charged said Townsend 
by Messrs. Heiskell, Scott & ITleiskell for their protessional 
services 1n said litigation and what the amount of the fee was. 

Ans. I have already stated the fee. Judge Scott was of the firm 
of Heiskell, Seott & Heiskell. 

S. If you ever heard any other conversation between said Town- 
send and either of the def’ts please detail it fully and circumstan- 
tially. 

Ans. [have no doubt there were other conversations between 
them; Judge Scott was there often, but IT don’t remember any other 
conversation. 

%. Ifin answer to either of these questions YOu say Vou heard Mr. 
Townsend tell Judge Seott that he would give him a= certain 

amount as a fee in the Jones litigation, please state whether 
QQ) Judge Scott heard Mr. Townsend’s proposition and what an- 
swer he made or what he did; state fully. 

Ans. Judge Seott heard the proposition, as [ have already stated ; 
he said, as | remember, he could secure the title,and that he would 
attend to it for the fee of $1,000.00; he said he would undertake it 
or attend to it for 81,000.00. 3 

10. State anything else you may know that will benefit either 
party to this suit. 

Ans. There were other conversations about the matter, but I don’t 
remember anything particularly of them. Mr. Scott used to come 
around often to see Mr. Townsend, and Mr. Townsend went often to 
see Judge Scott, but I don’t remember particularly any other con- 
versation. 


LOO Reserving exceptions to all of foregoing deposition as to 
relevaney and competency, def'ts, by att’vs, proceed to cross- 
examine : 

XQ. Do you remember the exact date of the conversation you 
refer to as having occurred between W. L. Scott & D. IL. Townsend. 
Do you remember what time of year it was ? 

Ans. I don’t remember the exact date, but it was after the war ; 
| think in 1866 or 1867. fT can’t remember the time of the vear. 

XN @. Can you reeall whether it was cold or warm weather at the 
time? 

Ans. I eannot now recollect. 

XQ. Were you and Mr. Spieer engaged in the conversation in 

question—did you take part in it? 
LO] Ans. } don’t think we engaged in the conversation, but we 
were there and heard the conversation. 

XN (. [flow were vou and Mrs. Spicer situated in the office, and 
where were Mr. Townsend & Judge Scott standing: how far were 
you and Mr. Spicer from Mr. TP. and Judge Scott ? 

Ans. Mr. Spicer and myself were at our desks, and Mr. Town- 
send and Judge Scott were sitting near the desk, about the center of 
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the room, not over ten feet from us; I don’t think it could have been ] 
that far. | | 
X Q. Please state exactly what Mr. Townsend said to Judge Scott | 
‘ “* . > . y . , | 
and what Judge Scott replied; if you cannot give the exact conver- 


sation please so state. 
Ans. The answer to the 5th interrogatory gives my recol- 
LO2 lection of the conversation : I dont know that the statement 
contains the exact laneuage of the parties. 

XQ. Was anything said about this $1,000 — was to be paid ? 

Ans. I don’t remeraber how it was to be paid, at what time, or in 
what way; whether In money or not. 

XQ. Do you know whether this conversation you refer to took 
place before or after the bill filed by. Annie FE. Jones and others in 
1S69 to dispossess D. IL. Pownsend after he had got possession of 
this land? 

Ans. It must have been before the bill was filed by Mr. Jones. 

X Q. Are you certain that at the time of the conversation 
105 vou speak of Judge Scott was a member of the firm of Ieis- 
kell, Scott & Heiskell: are vou certain he was not a member 

at that time of the firm of Poston, Humes & Seott ? 

Ans. I am not positive, but I think he must have been of the 
firm of Hetskell, Scott & Heiskell at that time. 

X (). You Say Mer. ‘Townsend proposed to CIVe Judge Seott 
$1,000.00 to perfect the title to the land. Did you hear Judge — 
reply to this proposition before he lett the office ? 

Ans. IT remember that he replied to the proposition : | heard him 
The reason why [ remember the thousand-dollar fee was that Mr. 


4} 

Townsend, Mr. Spicer, and myself have talked the thing over 

LO4 frequently in the office. | 
And further this deponent saith not. 

w. 8. STALEY 

Given under the hand and seal of— ! 


A. G. PENDLETON, a 
Notary Public } 


Aug. ol, SU. 


Deposition of W. L. Scott. Filed Nov. 17. 1SS0. 


_ . ° ae e . 

Paken upon interrogatories by def’ts before Jas. P. Maginn, notary 
publie, Oct. 25, 0, at St. Louis, Mo. 

| | 

Int. 1. Where do you reside: how long have you resided there: | 

where did you move from? Also state vour name, age, and ocupa- 4 


tion. 

Ans. I reside in the city of St. Louis, Missouri, and have resided 

in this city since the middle of July, 1875; T moved to this place 

from Memphis, Tennessee: my name is William L. Scott: my 

L105 age Is between forty-six and forty-seven years, and Iam a 

lawyer by profession and am engaged in the practice of my 
profession. | 

2. Are you the W. L. Scott who is one of the def’ts in this eause ? 

And, if so, state when, how, and by whom said firm of Heiskell, 
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Scott and I[feiskell were employed; state fully all that you may 
know on the subject of the employment of said firm by D. H. Town- 
send; what said firm: was first employed for, and how that employ- 
ment Was afterwards, — if it was so. 
Ans. [Lam the W. L. Seott who is one of the defendants in this 
ease: T was a member of the firm ot Heiskell, Scott & Heskell, 
who represented D. Il. Townsend in the case of Annie LL. 
106 Jones & ad vs. D.T. Townsend in the chancery court at Mem- 
plis and in the supreme court of Tennessee. To answer 
properly the questions as to the emplovment of this firm by Mr. 
Townsend and as to their first employment by him it is necessary 
to give a history of my connection with the matters out of which 
the litigation of Annie L. Jones vs. D. TH. Townsend arose. In 1865 
and up to June, LS66, TP was a member of the law firm of Poston, 
[fumes & Scott in Memphis, and while such D. HW. Pownsend em- 
ployed thie firm to collect ra note whieh he held Uporl ONC Wim. Io. Jones. 
| attended to the collection, brought suit upon it, reduced it to Judg- 
ment, had an execution issued upon the judgement, which was levied 
upon the same tract of land which was the subject-matter of the 
107 above-mentioned suit of Jones ef a/. +. Townsend. At the sale 
the land was struck off to said Townsend as the highest and 
best bidder. This coneluded the service of Poston, [fumes & Scott 
as to the eolleetion, and | think—indeed [| have no doubt—that Mr. 
Townsend paid for this service; but IT advised Mar. Townsend at the 
time, and ina very short time after the land was struck off to him, 
not to take a deed from the sheriff, but to wait until the two years 
lev expired, ana if Jones did hot redeem the lei that the deed 
would then be made; and my recollection is that Mr. Townsend 
told me that he would expect me to attend to the matter of having 
the deed made by the sheriff aif tne land Was hot redeemed. 
10S) oT kept it in mind beeause [ regarded it as a magnificent prize 
for Townsend if it were not redeemed. At the expiration of the 
LWwo Vears, | prepared the deed with ore at care, had if executed, and 
superintended its acknowledgment and registration. My best recol- 
lection is that IL informed Mr. Townsend that the two years had 
expired and that the deed should now be made anal recorded, and 
congratulated him upon the result. [t is possible Tam mistaken in 
saving tliat first iriformed lim. but | think hot, It he mentioned 
li to me | already knew it, for | had ,as I have said, kept it in mind 


all the while. Mr. Pownsend, mn accordance with the previous un- 
derstanding, emploved are to attend to drawing the deed and 
1s) seclng LO its reeistration : he also desired mie to attend ice his 


interests, Whatever they might be, connected with the land. 
At this time Was al member of the firm of [Leiskell, Scott & Lleis- 
kell, which Mr. Townsend well knew. [| discovered that there would 
be some embarrassment in respect to Mr. Pownsend’s possession of 
the land when he told me the facts, and many interviews and con- 
sultations resulted—most of them at the office of [leiskell, Svott & 
Heiskell, at most of which Mr. Townsend was present. | remember 
that there were embarrassing questions as to perfecting his posses- 
session, upon which the firm consulted, and in respect to which | 


pe 


od 


2 T. P. WINCHESTER, TRUSTEE, ET AL., &C., VS. 


looked into the books. We advised Mr. Townsend in respect to all 
matters connected with his possession ; and as to perfecting 
110 lis possession o the land, amonest other things done, I re- 


member a written agreement drawn up by us between him 
and a Mr. itter, and I think there was one between him and a per- 
son on the land. I think the agreement with Mr. Etter was in re- 
lation to his occupaney of the land as the agent or tenant of Mr. 
Townsend. I had made investigations of his title also, and bad 
taken measures to get rid of all tax claims, and my recollection 
is that I sueeecded in frecing the Jand from certain tax titles 
Which rested Upon it. and vot the hecessaryv certifieates of re- 
demption. There was also some services rendered in the prepa- 
ration of an injunction bill, which, however, was never filed. I 
do not cistinetly remember what the imjunction process was 
11] to restrain, but I have an impression it was to restrain waste 
in the matter of destruction of timber on the land. In all 
these matters they were frequent consultations by the firm and ad- 
vice given to Townsend. I think he was advised at this time in 
reference to getting the dower interest of the widow, but I do not 
remember whether, or not Mr. Townsend entered upon negotia- 
tions with the widow for its purchase previous to the filing of 
the Jones bill. All the advice and serviees above referred to was 
eviven and rendered before the Jones bill was filed: whether or not 
have stat ted it all cCahhot say. have mentioned all | recall. 
have said I was a member of [the] firm of Poston, Ilumes & 
112 Seott until June, 1S76, but, while the firm was dissolved at 
that date, it was not settled up then, and I continued to rep- 
resent the cases that had 1) charge previous LO the dissolution. 
At the time the two vears’ redemption expired IT was a member of 
Heiskell, Seott X [leiskell. The Jones bill Was tiled about the 
middle of February, 1869, I think, and we continued to represent 
Mr. Townsend in that case. Our tirm understood that we were his 
lawyers in all matters ap pe rtaining to the land. 
>. State fully and particularly What t conversation passed between 
you and Townsend, when you were employed, and, if you’ know, 
state who was present at this conversation or conversations. 
115 Ans. I do not remember what particular conversations 
passed between Mr. Pownsend and myself at the time [I was 
employed. As [ have already said, I think : called lis attention to 
the fact that the two vears had e xpired, or, if he mentioned it to 
me, I already knew it, and | proceeded at once to prepare and have 
executed the sheriff’s deed. which was in accordanee with our un- 
derstanding at the time of the sheriff’s sale or shortly thereafter. 
[ have no recollection as to who was Present or whether any one 
Was present at that time, and [I continued to represent him as a 
member of the firm of IJIeiskell, Scott & Heiskell. as already 
stated. | 
114 4, Did you ever agree to take one thousand dollars in full 
of all compensation In the defenee of the case of Jones v. Town- 
send and the prosecution of the cross-bill of Townsend vs. Jones ? 
sti en fully all that passed on this subject between you and ‘Town- 
selic 
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Ans. [ can answer this question with entire confidence that | 
never did. T never did assent to any such proposition consciously ; 
if | ever appeared to do so then T did not apprehend its purport. — I 
have not the slightest recollection of any such proposition ever 
having been the topic of conversation between us. [I do- re- 
member to have POMC several times to Mr. Yownsend’s office 
to see about having wood hauled to my house from this 

land, as Mr. Pownsend had agreed to furnish me wood 
Ilo) to gooas a credit on fees,and T had acquainted my part- 
ners with this arrangement, and it was satisfactory to them, 
but Pam unable to reeall any conversation at his office when the 
subject of fees was spoken of. | think, as I have spoken thus conti- 
dently as never having agreed to take 31,000, or that my firm would 
take thisamountas compcnsation in the Jones v. Townsend case, and, 
as | also state that I have not the shehtest recollection of any such 
proposition ever having been made or spoken of between us, that 1 
should state the facets and circumstances Within my recolleetion that 
cause me to make a statement of so positive a character. It was a 
rule of the firm of Iletskell, Scott & Heiskell to fix fees with 
116) chents only after consultation as to what the fees should be. 
| have no recollection of any departure from this rule at any 
time during the existence of the firm, even in respect to small fees, 
and to the best of my recollection, where fees had been agreed upon, 
entries were made on the books of the firm showing what the fees 
were. When our partnership was formed the Messrs. [Lleiskell, as 
well as myself. brought certain old cases into the firm, and we 
stated what fees had been agreed upon in all cases when thev 
had been fixed. When J speak of a rule as to fixing fees | 
do — mean any formal regulation, but that it was our cus- 
tom. [ never at any time stated to the Messrs. Heiskell, or either 
of them, that [ had fixed the fees with Mr. Townsend for 
117) = =oany amount, or in any way, nor did [ ever make any entry 
of a 81,000 fee on the firm books, or know of any such entry 
having been made. There were many interviews between Judge 
Carrick, Tleiskell, and myself during the pendency of the Jones vs. 
Townsend suit in respect to the fee we would eet, and we both ex- 
pected a magnificent fee if we gained it, and believed we would 
have earned it. We spoke of this as a magnificent recovery for Mr. 
Townsend if he wes successtul, as the land was very valuable, and, 
after deducting the whole cost to him, including liberal fees to us, 
he would have a han-some estate in the ownership of the land. We 
both felt a strong interest In our fees, and frequently counted over 
all the “ big fees” we expected Or hoped to realize out of our 
IIS) eases. In ease of Jones rs. Townsend the bill, as | remem- 
bered it, stated the value of the land at from 850,000 to 
S60,000, and the whole cost to Mr. Townsend, including a liberal 
fee to us, would leave him a magnificent tract of land, which would 
be just so mueh clear gain. The case on behalf of complainants 
Was most ably, industriously, and zealously condueted by Judge 
Wright, and required the best skill and bility and the most labort- 
ous and thorough service in conducting the case for Mr. Townsend 
o—ILIS 
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threat | WilS capable of. (| had charee of Case, ) We. for the fore: {vO- 
Ine reasons, expected ad very liberal fee. We never fixed Upon the 
fee we would charge in any of our interviews, unless it may 
119) have been understood at one time, when [ presented a mort- 
eave deed to Townsend for his signature, that 34,000 would 
be a fair fee, but whether for services up to that time | do not re- 
member. IL have no distinet recollection that the amount was 
$4,000, but understood Mr. Townsend so testifies, and T suppose lie 
States it correctly. To the Very best ot ny recollection | never 
knew or heard that Townsend claimed that [ had agreed to a tee ot 
S1.000 until some time after | moved to St. Louis, and T then heard 
it with astonishment. IT had a conversation with Mr. Townsend in 
the off Ice of Lleiskell], scott WN [leiskell ()}} the subject ot the x eo we 
would charge him in this Jones vs. Townsend cases one day: the 
preel isc date I do not remember, but [ do remember that i 
120 Was alt ter he purchased the widow's dower: it Was a consid- 
erable time after the Jones bill was filed. In this conversa- 
tion the fee was spoken of as not having been agreed upon. My 
best recollection is that Townsend introduced the subject of fees in 
that CAaASC and CXPPFCSSEC «| the VIE W that it ought to he fixed, ana =tated 
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some amount as he] Mie, 11) his Opinion, a Proper eli: APOEe. Cannot 
recall the amount he stated, but I do reniember I ree: woah . 
rediculously small. IT do distinctly remember of saving et l- 


send that he estimated the | fec altogether too low,and | na sciaiied 
out to him what his actual expenditures had been. [| enumerated 
‘ull the items, amount he had bid the lean olf at, ane the 
other expenditures he had been at, the amount he paid 

for widow’s dower. and showed him what the sum 
12] total was. My best recollection is that, exclusive of amount 

paid for dower Jhisexpendit ures were less than 82,000.) It may 
have been a little moro, but it was in that neighborhood. It was 
probably between 81,700 and 82,000. T then pointed out to him the 
value of the land and referred to the value stated in the Jones bill. 
Mr. Townsend said it was not worth near so much, but | think we 
both spoke of it as being worth at least S50,000, or in that nerohbor- 
hood, and I then pointed out to him what a valuable tract he would 
get after estimating all expenditures and paying our fees liberally, 
and that the land would be a elear vain to him ofa lareve Property 

after deducting every expenditure I stated to him. that 
122s I though a fair way of arriving at a proper fee to us would be 

to fix 1t at a per cent. on the value of the land after deduet- 
Ing What it had cost him, the $2,000, or about, and amount paid for 
dower, which TP had already counted up. I did not propose, then, 
to fix the fee, but made this suggestion as a good mode of fixing it. 
| would not have proposed to fix it, as both mv partners were ab- 
sent from the oftice on that oceasion. Mr. Townsend did not LOTCe 
that the fee might be fixed in that w: av, and he left the office with 
no agreement or understanding either as to what the fee should be 
or as to the basis upon whieh it might be estimated and he 
left with a wide difference existing in our respective estimates 
of what a reasonable fee would be. We both understood the 
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fee to be a matier unfixed, and the whole conversation between us 
was on that assumption. I remember where I sat and where Mr. 
Townsend sat during the conversation. I sat at my desk and Mr. 
Townsend sat facing the fireplace. I think there was some one on 
the other side of the fireplace at another desk, most probably one of 
the voung men wire staid in the office, but neither Col. or Judge 
Ileiskell were there in the office. It is mv recollection of the forego- 
Ing facts that causes me to sav confidently that I never understood 
wny proposition of $1,000 or of any other amount (unless the amount 
? : stated In my office by Mir. Townsend on the oceasion above 
124 referred Lo eould be considered al proposition) as having been 
made to me and assented to by me as the compensation for 

the defenee of Jones ¢. ‘Townsend. 
5. Did vou ever make application to Townsend to give our firm 
A (ITciskell, Scott & Heiskell) a mortgage on the land in COnNtTrOVersy 
for our fees? And, if so, state fully all that passed between you on 

this subject. 

Ans. [have seen a copy of what purports to be a copy of Mr. 


‘Townsend's deposition In this case, and read what he SaVs about the 
S1,000 morteage. IT have some recollections of requesting him to 
sign a morteage on this land to secure some amount of fee, but do 

not recall the amount. | remember he declined to do so, and 
125) ods think he refused on the ground that the fee was altogether 
too large. [ cannot answer the question more fully than this. 

6. State fully as to the payment of the S590 or S595. 

il Ans. The books of ITeiskell, Scott & Heiskell will show all the 

¢ credits Mr. Pownsend is entitled to. [ think they amounted = to 

( SOU5o0. Phe most of it was for wood furnished me off of the land. 

7. State fully anything else vou may know which may be of ad- 
Vantage to def’ts 1n the defense of this cause. 

Ans. T have already answered to the best of my recollection in 
respect to the matters in controversy. 

r 


1? Cross-Interrogatories : 


N 1. May you not be mistaken In reference to some of the points 
testified to by you In your direct examination ? 

Ans. Where ny memory does not serve me [ have stated it in 
niv answers to questions i my direct examination. I do not think 
[can possibly be mistaken in the matters in which [ state | have a 
positive recollection, or when | profess to state facts without quali- 
fying my statement. When I think [ may possibly be mistaken | 
= have made the statement pom my best recollection. 

\ 2. Phese things oceurred a number of years back and you were 

hot expecting to be called on to repeat them as a witness. 

27s Tfow can vou be positive under such circumstances that your 
recollection of them is strietly accurate in all respects ” 

Ans. Phese things did oecur a number of years back and | was 
not expecting to be called upon to repeat them as a witness. I can- 
not be positive that my recollection of them is strictly accurate in 
all respects, but [can only repeat my answer to the preceeding cross- 
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I will say further that these matters have been the 
to which [ have 
bearin: 


interrogatory. 
subject tof most anxious thought to me, In respect 
earnestly striven to reme mber eve rv fact and circumstance 
upon them ever since | was informed that Mr. Townsend 
12S Stale Vv and Spice r would te stify asto an agreement be twe en Mr 
Townsend and myself as the ‘charge LO be mide al 
yf Jones v. Townsend. 

\ 4 If LWO or three withesses Swear positive Ty thi: it a ct rtaln Ct) ) 
versation oecurred between you & Mr. Townsend in reference to 
vour employment in this Jones case, would you not be di 
doubt the accuracy of your memory when it Is i conthiet with their 
testimony ? 

Ans. As | have already sald, there Is cll) entire 
lection on my part of any interviews In which the subject of fees 
was spoken of in Mr. ‘Townsend’s office, but, as I do positively recol- 
leet facts ana elreumstanees (those which | have detalied i) thy 

exaniination-in-ehief) which are irreconcilable with tl 
129° existence of ahiy such understanding Or agreement, [ must 

state that | ahh not disposed Lo doubt the aect \ | V 
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memory, except as heretofore stated in answer to cross-inter. 1: as an 
abstract proposition, however, | would have to answer the question 
in the affirmative. In the particular case | am compelled to Ov 


tliet these eentlemen ale mistaken, and that they did hot COTM pre 
hend the purport of the conversation, and Tam positive that [ did 
not correctly apprehend the proposition if any such was ever i 
tended Lo be made. 

X 4. When you were employed to attend to the Jones — the @ross- 

bill that was afterwards filed was not in the conte mM lation of 
150) the parties, was it, and and therefore that was not i express 

terms embraced in your contract with Mr. —anlas nd: is 
this not so? 

Ans. [do not remember that the eross-bill was filed atter thy 
auswer: so far as my recolleetion serves me if Wilts filed at the same 
time andas a part of the answer. The reeord will show how this 
Is, ane | will] hot pretend ice make i positive Statement about it 
There Was ho CXPTess contract with Mr. ‘Townsend as to thie fee Mn 
Jones rv. Townsend. I have already testified as fully as Ten as to 
the employment in that case. | | 

And further deponent saith not. 


Srareé OF Miussourtr, County of St. Louis: 


This 2 day ot ()et.. A. 1). ISSO. \V. FP Scott appeared 
13] before me and subscribed the foregoing depositions hom 
presence, &, being first duly sworn by me, stated that the an- 
swers to the interrogatories and cross-inte rrogatories therein con- 
tained are true & correct. My term of oftice expires April 2S, ‘Sv. 
[NOTARIAL SEAL. ] JAS. P.M. \C aN, 
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Deposition of 7. P. Woineheste 7. 


Taken before Jos. . Miller, J. .. Deer |. ISSO, 1) county [of | Se- 
bastian, State of Ark., by consent. Exceptions reserved tor com- 
petency and relevaney, de. Tiled Dee. 4, S80. 


by def ts: 


1. Please state whether vou at any time had a conference with 
anv member of the firm of Heiskell, Seott & Heiskell after you 
were appomnted assignee in bankruptey of D. I. Townsend 
BS y- is to the further prosecution of the sult of Jones vy. Townsend ; 
and, if so, What did you propose as to the suit; did you offer 
LO pay for the services to be performed out of the bankrupt estate, 
or did you say that after advising with your father you declined to 
do so and suggest that the firm should eo on with the suit and look 
to the recovery for their fees: or, if mot, what did VOU propose, if 
anything, 11) relation LO the sult i4 State, also, what was sad, if ahy- 
thing in reply to vour proposition, . 

Ans. | had a conversation with Gen] J. B. Heiskell, a member of 

the firm of Heiskell, scott & lleiskell, just before the case of Jones 

rs. Townsend was tried in the Supreme court—I mean before 
1585) the term of court commenced. 1 told him I had no money to 

pay out or the estate for further services, but that I was sure 
that T ought to be represented; that if they were willing to look to 
thie recovery for a fee they might LO ahead. I did not Say that after 
advising with my father I declined to pay anything out of the bank- 
rupt estate as fees in this cause. 

2. Ilad vou in faet, before vour interview with said member of 
the firm of H.,S. & H. Gf you are sure you had such), held a con- 
sultation with vour father as to whether you would be justified in 
paving anything out of the estate to secure the further prosecution 
or said suit, and upon what ground did your father base the con- 

clusion that it would not be advisable to furnish funds to 
lot = pay for the further prosecution of the suit ? 

Ans. | had, before this interview with Gen IL., talked the 
matter over with my father, the object being to know whether, as 
assignee, | had a right to expend the bankrupt estate in doubtful 
litigation, the fact of taxes and other incumbrances then upon the 
property being considered. We decided that if was discretionary 
with the asslonee, and I, as ASs1Onee, determined not to take the 
risk. because CVveln Lif | | earned the land thie encumbrances would 
swallow it up, and so [ told Gen] Hl. in the interview heretofore 
mentioned, 

3. Do you recollect to have received notice, through the news- 

papers or otherwise, of the decision of the sapreme court, 
35 in said cause; and, i so, how long before the adjournment 

of the term of supreme court at which it was deeided ?) Did 
your father, George W. Winchester, know of the decision at or about 
the same time vou did? Were vou or were[{ vou | not living togetherat 
that Dee. 2, 76, keeping the same office and practicing law In part- 
nership ? 
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interrogatory. IT will say further that these matters have been the 
subject of most anxious thought to me, In respect to which | have 
earnestly striven to remember every fact and circumstance bearing 
upon them ever since [was informed that Mr. Townsend and 
12S Staley and Spicer would testify asto an agreement between Mr. 
Townsend and myself as the charge to be made in the case 
of Jones v. Townsend. 

X 3. If two or three witnesses swear positively that a eertaim con- 
versation occurred between Vou & Mr. Townsend in reference to 
your employment in this Jones case, would you not be disposed to 
doubt the accuracy of your memory when it is in conthet with their 
testimony ? 

Ans. As I have already said, there is an entire absence of recol- 
lection on my part of any interviews in which the subject of fecs 
was spoken of in Mr. Townsend’s office, but, as I do positively recol- 
lect facts and cireumstances (those which [| have detatied in my 

examination-in-ehief) which are irreconcilable with the 
120° existenee of any such understanding or agreement, [ must 

state that I> am not disposed to doubt the accuracy of niv 
memory, except as heretofore stated In answer to cross-iInter, Ty as an 
abstract proposition, however, | would have to answer the question 
in the affirmative. In the particular case | am compelled to believe 
that these gentlemen are mistaken, and that they did) not compre- 
hend the purport of the conversation, and [am positive that f did 
not correctly apprehend the proposition if any such was ever in- 
tended to be made. 

X 4. When you were employed to attend to the Jones suit, the cross- 

bill that was afterwards filed was not in the contemplation of 
150) = the parties, was it, and avd theretore that was not in express 

terms embraced in your contract with Mr. Townsend: is 
this not so? 

Ans. I do not remember that the cross-bill was tiled after the 
answer; so faras my recollection serves me it was filed at the same 
time and as a part of the answer. The reeord will show how this 
Is, and [ will not pretend to snake a positive statement about. it. 
There was no express contract with Mr. Townsend as to the fee in 
Jones r. Townsend. | have already testified as fully as [| ean as to 
the employment in that case. . | 

And further deponent saith not. 

W. L. SCOTT. 
SrTare OF Muissourt, County of St. Loris: 


This 25 day of Oct., A. D. 1880, W. LL. Scott appeared 
131 before me and subscribed the foregoing depositions in my 
presence, &, being first dnly sworn by me, stated that the an- 
swers to the interrogatories and cross-interrogatorics therein con- 
tained are true & correct. My term of oftice expires April 28, ’S2. 
[NOTARIAL SEAL. | JAS. P. MAGINN. 
Notary Publie. 
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Deposition o} & » a HW inehester. 


Taken betore Jos. S. Miller, J. P.. Dee’r 1. 1SS0, in county [of | Se- 
bastian, State of Ark., by consent. [exceptions reserved for com- 
petency and relevaney, &e. Filed Dee. 4, 7S0. 

by det ts: 

1. Please state whether you at any time had a conference with 
any member of the firm of ITeiskell, Seott & Heiskell after vou 
were appointed assignee In bankruptey of D. I. Townsend 
as to the further prosecution of the suit of Jones v. Townsend ; 
and, if so, what did you propose as to the suit; did you offer 
LO pay for the services to be performed out of the bankrupt estate 
or did you say that after advising with your father you declined to 
do so and suggest that the firm should eo on with the suit and look 
to the recovery for their fees: or, if not, what did you propose, if 
anvthing, In relation to the suit’? State, also, what was said, if any- 
thing in reply to your proposition. 

Ans. | had a conversation with Gen] J. B. Heiskell, a member of 
the firm of IHleiskell, Scott & [Heiskell, just before the case of Jones 

rs. Townsend was tried in the supreme court—I mean before 

: th ‘term of court commenced. I told him I had no money to 

pav out or the estate for further services, but that I was sure 
that | oucht to be represented ; that if they were willing to look to 
the recovery for a fee they might go ahead. IT did not say that after 
advising with my father I declined to pay anything out of the bank- 
rupt estate as fees in this cause. 

2. Ifad vou in fact, before your Interview with aane member of 
the firm of HL, S. & H. (if = are sure you had such), held a con- 
<ultation with vour father as to whether you would bie justified 1 
paving anything out of the estate to secure the further prosecution 
or said suit, and upon what ground did your father base the con- 

clusion that it would not be advisable to furnish funds 
lof pay for the further prosecution of the suit? 

\ns. | had, before this interview with Gen'l IL., talked the 
matter over with my father, the object being to know whether, as 
assignee, Thad a right to expend the bankrupt estate in doubtful 
litigation, the fact of taxes and other incumbrances then upon the 
property being eonsidered. We decided that if was discretionary 
with the assignee, and I, as assignee, determined not to take the 
risk, because even [if] I gained the land the encumbrances would 
swallow it up, and so | told Gen] TI. in the interview heretofore 
mentioned. 

3. Do you recollect to have received notice, through the news- 

papers Or otherwise, of the decision of the supreme court, 
13a In suid cause; and, if so, how long before the adjournment 

of the term of supreme court at which it was decided? Did 
your father, George W. Winchester, know of the decision at or about 
the same time you did? Were vou or were [you | not living togetherat 
that Dee. 2,76, keeping the same oflice and practicing law in part- 
nership ? 
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Ans. I received notice through the papers of the decision of the 
case of Jones v. Townsend in the supreme court, but cannot say how 
long it was before the adjournment of the court. T was in the same 
office with my father in Dee’r, 1876, and T am pretty sure he knew 
of the decision about the same time I did, but [ cannot state post- 
tively. 
i Pid you or not go to Jackson after the decision, and 
13600 before the adjournment of that term of the supreme court; 
and, if so, did you know of the reference for fees? And state at 
Whose instance the mquiry was ordered to be made in the court 
below mmstead of the supreme court. 

Ans. | do hot remember voine LO Jackson after the decision of 
this case and before the adjournment of the term at which it was 
decided. I knew of the reference for fees very shortly after if Was 
made and probably at the time, but I do not know at whose in- 
stance the enquiry was ordered to be made in the court below. | 
have an indistinet recollection of a conversation with some one of 
the firm of TH.,8. & HL, or probably with F. fl. Heiskell,represent- 

Ine them, about a reference in the chancery court, taking of 
I3o7) proof, &e., but T-cannot sav whether it was before or after the 

reference was ordered. 
o. Did vour father know of Vour substitution in the place of 
Townsend in the decree of the supreme court at the time the order 
Was made or shortly after? Did he know of the order declaring the 
hen and of the reference to ascertain the fee of Ifeiskell, Scott & 
Hfeiskell in said cause? Did he know of the deeree for the len 
before the court adjourned?) Did he know of it while the reference 
was pending? Did you confer with him in reference to the Inquiry 
aus to the fee while the same was pending ? 

Ans. [do not know whether my father knew of my substitution 

In place of Townsend in the decree of the supreme court, at 
Los time it was made or shortly after, or not. I talked with him 

very freely about the matter after the time was set for the 
reference and pending the reference. [ don’t know when he first 
knew of the lien being declared il) the deeree: | SUPpose he knew 
of it while the reference was pending. He took no part in the mat- 
ter, and only spoke of it when I approached him for advice as to 
the conduct and management of the reference, about which, as | 
before said, I talked freely with him. 

6. Was there any purpose on your part to conceal anything from 
your father, or to obtain any benefit for the bankrupt creditors over 

the beneticlaries of ‘Townsend's trust deed, and did Vou, 11) 
39 fact, conceal any fact from him in the management of the 

business, Or Was the whole matter openly conducted with 
mutual eood faith and frankness between vou and lim and With a 
fair understanding of what was done on the part of both? 

Ans. I certainly had no purpose to conceal anything from him. | 
never looked upon him as representing any of Townsend's creditors. 
either bankrupt Or beneficiary ereditors : they all had their attor- 
neys; IT certainly concealed nothing connected with the business 
from him, but from [the] time I was appointed assignee until the 
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estate was all in hand [conferred frequently with him. Ile never 
did anything in the whole time but advise me. [ attended 
140  =to all the litigation connected with the estate. 
7. Did you in good faith contest for Townsend the fee of 
H..S. & PL. on said reference? Did) “Pownsend know of the retfer- 
ence While it was pending? Did Dunsecomb, president of the IHer- 
nando Ins. Co., have knowledge of the reference while pending? 
Did counsel of the said company have knowledge of the fact at that 
time,and what counsel? Who were the general counsel and attor- 
nevs of D. TH. Townsend at the time said order was obtained, and 
before and afterwards ? 

Ans. I contested the fee of IL, S. and TL. in good faith on the 
reference, not for Townsend, but for his estate, which T represented. 

The papers in the case will show that [ was present and cross- 
lt] examined every witness offered by IL.. 8. & H.,and that [ in- 

troduced quite a number in defence. [think Townsend knew 
of the reference while it was pending.  [ remember I wanted to take 
his deposition, but for reasons of his own he declined to give it. I 
think I told Mr. Dunscomb of the reference, and [am sure I told 
Mr. Hstes (B. M.), attorney for the Hernando Ins. Co., of it. My 
father was general counsel for Mr. Townsend before that time. Tle 
had no business after he went into bankruptey. 

Cross-examination by sol’rs for compl'ts: 

N 1. Please state whether, as assignee in bankruptey of D. I. 
Townsend, vou ever made an agreement or Gave consent to that peur’ 
of the decree of the SUuprenre court that remanded the ease of Jones 

. Townsend to the chancery court to take order in relation 
l42 ~=6ttothe fund mentioned in the decree, and to take an aceount 

and make a report of the reasonable counsel fees of Ileiskell, 
Seott and Tleiskell, or whether Vou asked that said account should 
be taken inthe chancery court. 

Ans. As [remember now, | knew nothing of that part of the de- 
eree relative to a lien for fees of counsel and a reference to ascertara 
the amount of the fee. Twas very solicitous about one part of the 
case: that wasimy substitution as assignee instead of Mr. Townsend. 
lf remember that in the conversation I have before referred to with 
(Gren | tleiskell before the ease was tried | requested him to make the 
substitution. [did not ask that said aecount for fees be taken in 

the chancery court. 
L405 X 2. Were vou, in fact, in Jackson when said decree was 
prepared or entered, and was satd decree submitted tO Vou 
before it was entered ? 

Ans. | was not in Jackson when the deeree was prepared nor 
when it was entered, and I never saw it until the procedendo 
came to the C. & M. 

Noo. Tf vou say, in answer to questions-in-chief, that Dunscomb 
and counsel of Hernando Ins. Co. had knowledee of the reference to 
the master to report counsel fees while it was pending, please state 
whether or not after looking into the matter the said company and 
its counsel declined to enter an appearance in the case or to have 
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anything to do with it, because they did not intend or desire 
144 to be bound by the proceeding : state about this what vou 
remember. 

Ans. I remember that when I talked to Mr. Estes, counsel for the 
Hernando Ins. Co., about the matter, and told him of the reference 
and urged him to come in and help me, he told me he did not be- 
lieve Messrs. Heiskell, Scott & Ifeiskell had a lien on the land and 
that he did not intend to make the company a party to the proceed- 
ine: that he did not think his client interested in that fight. This 
is my recollection of the reply I got when I asked for assistance. 
Of one thing Iam sure. | saw nothing for the estate I represented 
and I gave up the fight and allowed the report of the C & M. to be 

confirmed. 
145 X 4. Did your father, as trustee under D. IH. Townsend's trust- 
deed, enter an appearance in the case of Jones vr. Townsend, or 
take any steps to contest Messrs. Heiskell, Scott & Heiskell’s fee, or 
In any manner conclude himself legally — by the decrees In that 
case ? 

(Counsel for resp'ts except to the latter clause of this question as 

Involving a conclusion of law.) 


Ans. My father took no steps in the matter In any capacity. Ife 
did not enter an appearance in the case. 

X5. When did vour father die?) And state whether or not he was 
residing in Memphis when the decree in Jones v. Townsend was en- 
tered in the supreme court in December, 1876, and when the order 

of reference as to Messrs. I]leiskell, Seott & Heiskell’s fee 
146 was being executed. 

Ans. My father died Deer 51, 1878S.) Ile was residing in 
Memphis at the time indicated. 

XN. 6. Tf vou say that your father knew of the proceedings men- 
tioned in oth direct question, please state whether there was any 
proceeding taken to make hima party to that suitjso as to bind him 
by the decree, and whether the question of his duty or right to be- 
come a party was discussed or thought of, so far as vou know. 

Ans. [| know of no proceedings taken to make him a party to the 
suit. The question as to his becoming a party to these proceedings 

in any capacity Was never presented or discussed in my henur- 
147 ine: I never thoueht of it. 

N 7. Please reflect and state anything that you know or 
ean remember that will benefit the complainants in this suit or that 
iy your opinion will benefit them. 

Ans. I know of nothing. 

\ o. Were Vou present “il the sale ot the property in eontroversy 
when it was purchased by Messrs Heiskell, Scott & Heiskell for the 
amount of their fees? And state whether any one was willing to pry 
for the land more than then bid. | 

Ans. I was not present at the sale. 

X 9. State whether or not vou made diligent investigation and 

enquiry about the value of this land at or near the time of 
I4S the sale,anc whether, considering the depreciation in real es- 


J. B. HEISKELL ET AL. 1] 


tate, the price paid by these gentlemen for it was about its 
market value or about as much as it could be sold for at the time. 

Ans. | took proof as to the value of this land on the reference 
heretofore alluded t to, just before the sale, for the Purpose of redue- 
ne the fee claimed by ie Ss. W I. - ot the best Ped | eould finicl in the 
vicinity of the land. 1 think ten thousand dollars was as much as it 
could have been sold for under the most favorable circumstances at 
that time. 


Re-exnmination : 


I. Did vou or your father either ever entertain or express any doubt 
that vou, as assignee in bankruptcy of D. TI. Pownsend, was the 
proper party to be substituted as defendant in the case of 

119) Jones 7. Townsend ? 

(luxeepted Lo.) 

Ans. The question was never discussed; tt was never raised ; 
| thought I was a proper party. 

2. Did you ever make any other investigation of the value of 
this tract of land than that made in taking proof on the reference 
as to the fee of TL, S. and TH. and what was your policy as an attor- 
ney in the taking of that proof; was it to prove the value as high 
as vou could or as low as aie le? 

Ans. T never made any other investigation than that in taking 
proof upon fee of Th, Ss. & Th My policy as an attorney was to get 
at, as near as possible, the real value of the land at the date of thi 
PCCOVETY, 

And farther depondent saith not, 

T. P. WINCHESTER. 


Lou) STATE OF ARKANSAS, County of Sebastian : 


Subsertbed and sworn to betore me this Deer 1. ’SO. 


JOSEPH S. MILLER, J. P. 


Deposition of C. W. Heiskell. Filed Jan, 24, 751. 


Dv def ’ts: 

lL. Are Vou thie c. WwW. [leiskell mentioned as a fendant nn this 
Cl SC ane cL THe niber of the firm of [leisk« I, Scott & Heiskell i 

Ans. | cud) thre c;, \W. [leiskell mentioned as one of | the] defendants 
In this [case | anid Wols al member of the law firm of [leiskell, scott & 
[le Iskel ; Which find Was composed of Jd, 1}. Hleiskell, W, wi scott, 
and mivself, 

2. State what vou know concerning the employment of your said 

fir as att vs Ol 1). 1. ‘Townsend Hh 1 ound to the Jones land, 
Lol both before and after the filine of the bili of Annie L. Jones 
tal. vs. Vownsend. 

Ans. It has been so long since the matters Inquired about have 
transpired that I cannot pretend to stat e fully, but I will give my 
best recollection. Some time before the hie of t lie bil] of Jones , 
Townsend (Feb ry 16, 69.) D. IT. Townsend cmiploved our firm to 
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— : | | ae eee 
eet for him the possession of the land in controversy, and probably 
He had previously bought it at execution 


. 


to clear it of taxes, We. | 3 
eajnst Jones 14a his Irte- 


sale upon a judgment recovered by him ag : 

time (Jones was dead when we were emploved) at some 12 or 31,000 

the bill will show—and the time of redemption had run out. Phe 
widow of Jones Wills OF} the place, and with hye rsome children 


iy | think two sons pretty well grown, according to our informa 
Lion. li was a matter of Irequent conversation in the oflice 

and of consulfations—several is my impression—whether we should 
not at onee take possession of the property. [sim certain we so ad- 


vised Townsend, and in order that there should be no di 
about it. or slip made in retaining possession, we gol 
whom I knew to be every way reliable, to take charge and hol 
‘Townsend. There Wills also another Pdeddd. Whose Pheddhae | lo Prat Ve 

member, who went into possession under our advice, the possession 
having been obtained of the land under the sheriffs writ, as P ree- 
ollect, but in this my brother, J. Bb. Teiskell, corrects 1miy 
recollection—that it was not under a writ that we took pos 
SCSSION. Mis. Jones still occupied prearl of the fa 


Io) Was, as we were Informed, committing waste.  Phus. min 
lmpression Is, we proposed to stop by a bill of majunetion, 


Which Wills either prepared (>} determined Ot) when thre bill (>| 
Jones v. Townsend was. filed 
and injunction against “Pownsend tO stave Waste. Phis bill we an. 


t was filed. and in the an 


led, and it, amonest other things, asked 


swered on the second day, [ think, after 1 
swer, by way of cross-bill, amongst other thines, we asked an injuie 
tion to stay waste, both of which injunctions were granted. Previous 


ion of taxes and 


+ 


LO the filine of the Jones bill, however, thie Quest 
tax-title mere settled through Our labor and advice. As to these. 


however, [ deem it proper to state that Mr. Seott- deposition ts 


a more full than T can be and 11 Way be that my knowledee of 
them (the LatXes and tax-title) ale wholly derived from thils 
instead of from my own recollection. After the filing of the Jones 
bill we advised Townsend to buy Mrs. Jones’ dower interest in the 
land. Phe number of conferences and consultations on this point 
l don't pretend to state, but miy recollection is) there Were several, 
Lonider OU Advice he did purchase tliis initerest cll the price =taited 
in the Jones-Townsend case. During all of this time we had been 
paid very little, except that our Mr. Scott got from Townsend some 
fire-wood : Our books will show the amounts pad. My I pression 
Is we upplied for pPaviInents cis thie work progressed, Lut Without Si1e- 
cess, except as above stated. The amount of the fee was hever tixed 
tomy knowledge. 
bd ». State, if you remember, what was the custom of the firm 
of TL. S. and TL. in reeard to fixing fees. 

Ans. It was a custom 11 our office to fix fees iter a consultation 
tovether: most frequently this was only done after our work was 
done or nearly so: if this rule was ever depart do from. it WAS Very 
seldom: if one of us fixed a fee with a client it was almost if hot 
the invariable custom to report it to the office tor approval : lean 
recall put one departure from this, where iy brother, J. 1}. Heiskell, 


po a 


ta Mr. Etter. 
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agreed upon a fee with a chent by the name of Turley,as Turley 
lisisted when Wwe Came to settle, and Wwe settled Ol) threat bess. 
q When lid you first hear that Mr. ‘Townsend claimed Lo 
Loot) have made a contract with vour firm to attend to the case of 
nnie LL. Jones ¢. D. TL. Townsend tor the sum of one thou- 
sand dollars ? 

Ans. The first time [ever heard of Townsend’s claiming to have 
made a contract with our firm to attend to this cause for SLO00 was 
when the account for our fees was being taken in the cause of Jones 
vr. Townsend. Mr. PT. P. Winchester, who was the opposing counsel 
and who attended to the takine ot the aceount acaipst us. stated to 
me after our proof was in that he proposed to prove that Mr. Seott 
agreed to attend to the case for 81,000. 1 expressed my surprise and 
toid him Mr. “Pownsend could) prove no such thing, as it was not 

the fect. [le then sad threat sac he could do SO by Staley 
[oy and Spicer or by two witnesses ; [am not certain which be- 

sides litmself, Townsend. I told him to brine them on and 
examine them, but he never did so, and | supposed the attempt had 
fadled. | cL}}) GUulte eontident threut l never heard of this thousand- 
dollar fee before this and am as confident [ would have heard of it 
if our Mar. Scott had made any such agreement. Tsay this from his 
consclentiousness In regard to sueh matters and the custom of the 
office, and also from the tact I thought the fee should be so much 
th such an announce- 


erenter that | think T should be impressed w 
re ameoeunt of this fee 


ment, and, further, from the fact that, while 
« © POWWaP 2 ; “| ‘ . Tarn 1] ott . \] . Ne 2 t ‘ ‘e]] ‘ . 
Was never fixed, to mv recollection, our Air. Scott, as well as 


| 


loS) the rest of the firm, always regerded the firm as entitled to 


feo in the case, greatly more than one thousand dol- 


id iarge 
lars, | 

5. Siate whether or not vou and the other members of the firm 
ever talked about the fee in the case of Jones ¢. Townsend: and, if 
so, What was the tenor of the couversation ? 

Ans. We had frequent conversations about this cause and about 
the large fee we would wet if we gained it: we talked about the adif- 
ficultv of the case, the amount of labor we had done, which was 
very great, the large recovery tor our client, and the small amount 
he had paid out. and we never thought of a SLOQ00 as the amount 

we were entitled to if we succeeded; T can only say further 
159 on this point that T fully coneur in what Mer. Scott has said 
1) iis deposition about it. 

G. Did vou ever at anv time as a member of the firm of IL, 5S. & 
Il. agree to attend to the Jones & Townsend ease for 81,000, or did 
you ever understand that the firm had agreed to that or any amount 
asa fixed fee? 

Ans. T never did. 

i. Did vou have any conversation with any of the complaimants 
or parties representing them, while the aecount to determine tee of 
IHS. & Tb. was pending before the clerk & master, In regard to said 
fee and account? Tf so, state with whom and to what ctleet. , 

Ans. Yes, while this matter was under investigation, and 
1GO [am of the impression after our proof as to the amount of 
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the fee, $5,500; but in this impression I am not positive. — | 
went to Mr. S. Hl. Dunsecomb, pres t of the Tlernando [surance 
Company, and either told him what our fee was by our proot shown 
to be, or that we were taking the proof and wished to know whether 
his company would contest the fee or pay it. Ile replied that 1 
would have to see the Hernando Insurance Company's lawyer, Mr. 
M. estes, and whatever he advised they would do. | went at once to 
Mr. Estes’ office and told him of the conference between Dunscom) 


and myself and asked him if he was vole Lo cohtest our foe, Ile 
said he had not examined the papers, but would look into the 
161 =matter and give me an answer. [urged lis early examiuna- 


tion and requested that if he could consistently he would ad- 
vise his client to settle with us without further proceedings, as | 
needed ny part of the honey, Several days after this | called 
again on Mr. Estes and he replied to my question, What was lie 
eoing to do? “ You go ahead.” | state again Tam not certam at 
What stage of taking the account for our fee this conversation oc- 
curred—whether just before the account was commenced or after it 
Was nearly closed, or after it was closed and was about to be con- 
firmed; TI think probably the latter; but [know that both of these 
gentlemen were informed by me of its pendency and requested to 

settle with us without further litigation, and that Mr. Iestes 
162 said after he examined the papers, “eo ahead”: at least, he 

sald this after my request to him to look into them and Tet 
me know. [Tam confident he told me fhe] had examined the case 
when [ returned the second time; vet [may be mistaken, for it has 
been some time ago and my memory is not good. We then had the 
report of the clerk confirmed and the Jand ordered sold. On the 
first day set for the sale Mr. estes & Dunscomb were both present, 
and we thought they would bid our fee and end the matter: but 
this failed to—and left the place of sale be— it was actually made. 

8. Did you have any correspondence with any of complts or par- 

ties representing them shortly before the time for redemption 
165 of said land? — If so, state with Whom and what it was, ana 
if you have any letter please produce it. 

Ans. After the sale and after our purchase, when the time of. re- 
demption had nearly expired, we all having left Memphis to es- 
cape yellow fever, [ being at Rogersville, BE. T., with my family. I 
received a note from Mr. Dunscomb, who was then in Va.. askine 
me: (1) What am’t will vou take in payment of your fee? (2) When 
does the time of redemption expire? And (3) when should we bay 
the money to redeem?  [ answered him: We will take our fee as. 
allowed by the clerk and interest thereon up to the present time, if 

the amount is paid before the time of redemption expires, 
Lo but if not paid before that time expires we will not accept 

the fee at all, and that if he would send me or my brother, 
J.B. Heiskell, a check for the amount it would) be satisfactory if 
sent before the redemption run out, and that I did not know when 
the time of redemption did run out, ner do IT now knew. This is 
the substanee of this correspondence. | did hot keep and have lost 
Dunseomb’s letter to me, and if he has my answer [ think it will be 
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found to be in substantial agreement with the above. Mr. Nelson, 
the secretary of the HTfer. Ins. Co., was at that time, as his note (1 
think postal) showed, at Marion, Va., and Jus postal was about to 

the same effeet, as [ remember, though of this [am not so 
lo positiwe as having written to the president of the company. 

I did not pay so particular attention to this communication, 
and my answer was, | think, to about the same effect as to Duns- 
connb. | did hot preserve and have lost this communication also. 

9 Did vou or any member of the former firm of IL, 8. & EH. have 
anv conversation with said complts, or parties representing then, 
after the time for redemption CX PL d ; and, If so, to What etheet? 

Ans. After we all returned to Memphis. and after the time of re- 
demption had run out, Mr. Dunscombe asked me again what I 
would take In payment of our fees,and T again rephed: We will 

take our fees as fixed by the clerk, and interest. [said fur- 
1660 ther: TP want vou to distinetly understand that [ reward our 

title to the land as good and undoubted; but if vou will pay 
our fee we will be eontent. Either in this or another interview he 
asked me if we would not take 85,000, and PT answered no. Tfe said 
our fee Was too laree, and [| told him that under the circumstances 
of the ease | did not think so; that as our chent, Townsend, was to 
ect no beneditof the recovery PT did not feel catled upon to abate any- 
thing from what competent witnesses had allowed us, especially as 
he had full opportunity to contest the amount and had failed to 
do SO), 

l), Pid any of the officers of the [fernando lis. ('O., their attor- 

nev, or any one ever estimate to vou that it was or would be 
167 insisted for said company that PL, 5. & Pb had no Hen on this 

land for thei fee before sill land Walls bid olf at the sile for 
vour firm % 
~ Ans. None of them nor any one else; on the contrary, when J 
left Mr. Estes after my second interview above spoken of my im- 
pression Was that, while he would not advise them (the company) to 
pay thei fee, they would make no resistance to our getting it in the 
courts, and TP thought and believed, when | went up to the sale when 
the land was advertised, that Mr. Dunscomb was there to bid the 
amount of our fee, pay it, and thus get us out of the case. 

ll. Examine the attached statement: COTM Pare it with the 

LOS books of TL. S. & HH. and state whether or not [it embraces 

all the entries in regard to D. TL. Townsend’s ae.; explain 
how it came that the whole amount paid by Townsend was not 
eredited on the 85,000.00 fee. 

Ans. In answer to this question [T would state that all of the items, 
both of debit and credit, 1) the hereto-attached statement, marked 
exhibit uA, to this deposition appear on the books of Ileiskell. Seott 
& THeiskell, and all of them, except the third (S25 item) are in the 
handy rting of W. LL. Scott. These are all of the eredits allowed 
‘Townsend by our. firm, and all that he is entitled to so faras my 
knowledge extends. If other credits were allowed by any member 
of the firm IT suppose Xin. Townsend can produce the vouchers. We 
allowed on the 85,500 fee a eredit of S200. When this eredit 
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169) was made T was on the circuit court bench, and my nephew, 

I’. TL. Pleiskell, attended to the taking of the account and 
WAVE the credit of SPO. | SUP pose he credited the tenis of aecount 
first made with the items of credit first eiven, this Is hay recollection 
of niv directions 1 this reoard : but this he can explain. According 
to this there should be cl further credit (1) the S000 fee of SOO, as 
the amounts debited on the books up to the time of the entry of our 
retainer fee for defence of this suit, Jones rs, ‘Townsend, Is S172, ania 
the credits S105, making S230 instead of SZO0 to be credited on this 
prea of our fee. It is needless to add that if the litigation had not 

sprune up and we had recovered the land the amount of Sli 


170 would not have been our whole fee, but it would have been 
larger, 


(‘ross-examination 


XN 1. In vour direct examination vou detail a conversation that 
you say you had with Mr. Estes, in which vou state that he answered 
your question, * you Hae tthead. Ar vou positive that this was the 
exact language used, and that this was all that was satd? 

Ans. 1am not positive of the exact form of expression and thought 
hac Si) stated 11) riy eximination-in-chest, and while MV Hu pres- 
SION Is Very distinet and clear that T use in ehesf Mr Estes) exact 
words, | do not wish to be understood as giving the exact form: of 

expression positively. Tt was the form then given or some 
ve equivalent expression, and so faroas TP remember it was a 
that was said. 

X 2. Are you positive that vou only had one conversation with 
Mir. [estes about this matter while the reference to the master was 
pending, and that vou have stated all that passed between you and 
\Ir. Iestes in reference to the matter? 

Ans. No; Tam not. [| stated in my examination-in-che/f that 
I had two conversations with Mr. Estes, and while [To am very con- 
fident these are all. yet f may be mistaken: the matter may have 
heen mentioned otherwise between us, but Tf do not recall even this. 
[ certainly intended to state all that passed between Mr. estes and 

mivsclf, and think TP have done so in substance fuily. 
li N35. Did vou not understand at the time that Mr. Estes 
was Investigating the record and papers in the suit in order 
LO advise his client whether if Was best for its Interest Lo become a 
paroy LO the sult, anil whether if Or the creditors claiming under the 
trust deed were bound by the decree of the supreme court adjudi- 
catine the lien of ILeiskell, Seott & Tleiskel] ? 

Ans. [ most certainty did not, and never thought of sueh a thine. 
If Mr. Estes had intimated such a point of defence T feel quite Sure 
[ would have been impressed by it and would have remembered it, 
and [| never knew or thought of this point being entertained at that 

time aS a defence for iis elient. hor did | hear of if until lone 
173) ~—oafter the sale to us, and T think not until a short time before 
this suit was brought. The amount of the fee was the only 


thing I understood there would be a contest about, if there was one. 
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and after the interviews with Mar. Estes T understood that he did not 
rntend to contest that, but let the court fix it. 

XN 4. Are vou not mistaken in saying in your 7th answer that on 
the first dav set for the sale Mr. Estes & Dunscomb were both 
present? ; 

Ans. Ido not think Tam mistaken. My reeollection is very dis- 
tinct that on that day Tsaw Mar. Festes & Dunscomb standing near 

the court-house door or just moving away from it as [ came 
I7to0oup. Phe sale was postponed shortly after T came up, and it 

Miwa be that they Were leaving the court-house, and I took it 
that they were leaving the place of sale. Tsay in chest “ and left 
the place of sale before it was actually made.” | correet this—the 
sale was not made, but postponed that day. They left as [came up, 
or about the time | came up, | think. 

A Are vou prepared LO state positively when you first heard 
that the attorneys of the Hernando Ins. Co. entertained the opinion 
that ILeiskell, Scott & Heiskell had no Hen on the property Or 
doubted whether they hada lien. 

Ans. No: | cannot state the exact date, but eertainly l never 
knew of the matter cnquired about in this question until after the 

sale to us, and my best recollection is until more than two 
[75> years alter this, and not until a short time before this bill 
was filed, 

X.6. Do vou not remember that in one of your conversations with 
Mr. Dunscomb before the suit was brought he said to vou in sub- 
stance that he was advised that ITeiskell, Scott and [eiskell had no 
hen on the property, and that the rale was that an attorney never 
hada lien for defending a suit? 

Ans. | think this is so, but this was lone after the sale to us, but 
lam sure that he never told me then, or at any time, that he or his 
COMPany (>y Its attorney entertamed this VIEW ul the time We boueht 
Cy) previous thereto. ldo not recolieet when this conversation oc- 

curred, but think it occurred after the time of redemption had 
176 fully run: of this, however, | may be mistaken. 

\ ith. Do Vou hot remember that T°. M. Nelson, Secrelary 
of the PHernando Ins. Co., in a conversation With you before the in- 
stittition of this suit, made substantially the statement contamed in 
the last question ”? 

Ans. T do not remember this, but do not say it did not oceur. Tf 
it did oceurit was lone after we bought and not lone betore this suit 
was brought. To say this, however: To oam very confident of such 
athine had been notified to me ator near the time of our buying 
the land at the elerk’s sale | would have remembered tt. 

XN S. In the COPY of your account agaist 1). If. Pownsend, 
Ivy) filed as exhibit to your deposition, | find no entry charging 

Townsend for services in the ease of Wim. Ek. Jones, except 
that of Sept. 25, LS69,as follows : 


“T) TL. Townsend, Dr. 


a ‘To retaimer MW defense Won. Ie. Jones’ heirs US, you, 11) chaneery 
eourt. So00.00.” 
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I - this the only cntry relating to the Case On the books of [leis- 
kell, Seott & Hleiskell ? 

Ans. The aceount as exhibited shows all of the entries on the books 
of Ileiskell. Seott & Hleiskell. 

NO Was not this Chtry made about the time that the Jones suit 
was begun,and who made this entry? Look to the books and state 
In Whose handwriting it Is. 

Ans. It is in the handwriting of W. L. Scott. [t was made 

17S) at the date shown in the account, Sept. 25, 1869, as shown on 

the books. The answer and eross-bill of Townsend to the 

Jones bill was filed leb'ry 1G, 1S69. I mean to say that the books 

show the entry to be of that date, and, from the entry preceeding and 

following this one, | think if was made at the date this purports 

LO be. 

C. W. HEISK ELL. 
|, ‘SI 


Sworn toand sub[seribed | before me Jan'y 2 ; 
. BLACK, C.& JL 
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Copy from ledger of H.,S8. TL., D. TT. Townsend. 


1S6S 
Doe. (og he | ee gen ee a ee Pa es lc 
LSG9 
| eb’ry 4. “ TL Pe ee 
M’eh (), Oe. eT Ramee, Te OPP Al Tee ep Seer ey OO 
sept. 2). - EE ORT Pee eee SN) ()4) 
LS6. ) 
oO BAR Sy Oh 07 no ok, nike hi cde cc ccnnsics 56 OO 
sept. ZZ. “ pO CTE ee TEN (Ee 
1872. 
Sept. . | oS eee te tm Le CRI. 
1S (3. 
Oct. ws Ee a eT 


(Copies of entries on the Journal of i. S. LT, 
Pace ‘8. 
Dee. 20, IS6S—D. TT. Townsend. Dr. 

To drafting deed from sheriff to you of Jands boueht at execution 
sale of ‘Townsend v. W. EE. Jones and for Investigating title to the 
lands and getting the release of tax titles and procuring certificate 
of redemption, — 

Pave S35. 
eb. 4, 1S69—D. IT. Townsend, Dr. 
To additional services in the matter of W. E. Jones’ 6 fO-aere trae 
advice drawing lease and agreement With ‘Phos. Farrar, pre- 
LSO paring injunetion bill, drafting an avreement between you 
and W. W. Etter, 50.00 


: 
a 
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Page SY. 
Meh 6—D. IL. Townsend, Dr. 


To drawing deed from Mrs. W. E. Jones to him for her dower in- 
terest In the estate of W. EE. Jones, dee’d, 25.00. 


Page OP, 


May S, 1S69—Cash, Dr., to D. IL. Townsend. 


To amet paid on fees for services in relation to lands purchased 
at shits sale mn ease of D. TL. Townsend vr. W. E. Jones, & deed, XC. 
HOO, 


; *)> 
Pace 105, 
Sept. 25—Cash, Dr., to D. HW. Townsend. 


Amit paid on fees In case of Jones v. Townsend, No. 3400, chancery 
court of Memphis, 00.00. 


IS] Sept. ?23—I). HT. Townsend, Dr.. to W. IL. Seott. 


Anmrt paid sending package to shff Davidson Ce. copies of X 
bill, 1.90 pal. 


Sept. 25—D. IT. Townsend, Dr. 


To retainer in defence Cause W. Ie. Jones’ heirs 7. Vou in chancery 
court. OOO. 
Pace 147. 
Sept. 90, IS72—Cash, Dr., to D. H. Townsend. 
Amt paid, from: time to time, up to this date (in wood to W. I. 
Scott from Dee. LS69, to Sept. lo, 1872, as per ace t rendered), 255.00. 


Page 156. 


Oet.. IS78—Cash to D. TH. Townsend, Dr. 


To ait patd on ae, 50.00 


Deposition of EL TL. Leiskell. Filed San y o1, 1881. 
Statement for resp'ts. 


1S2 lam the son of J. B. Tleiskell. When the ease of Jones vs. 
Townsend was decided in the supreme court and sent back to 
the chancery court for the purpose of fixing the fee of IL, 8S. & I. 
| took charge of it, had the reference made, and attended to the pro- 
ceeding until the land was sold and bought in for the fee. When the 
decision of the Supreme court was first announced J. Bo and C. W. 
Heiskell were in’ favor of taking the account in the supreme court. 
My understanding was that Winchester wanted the account taken 
in the ch’y et. LT understood, I think, that he requested it sent 
back, so that he could have time and opportunity to wateh if 
necessary to contest the matter, but of this To am not certain. If 
iTS 
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he did not suegest it, | know he willingly consented to it. 
IS5 The decision was pronounced some ten days or two weeks 

before the supreme court adjourned, and the idea of IL, S. & 
IH. was to have the reference in the supreme court, have the fee 
fixed, and final deeree entered at that term. \Iy understanding Wats 
that Winehester objected to this. IT am pretty sure he expressed 
dissatisfaction with the plan LO mle. [ know that TL..S. & TL. aban- 
doned this 1deacain order to allow a full opportunity tO Colitest the 
fee. Before the case was tried in the supreme court | advised with 
H..S. & H. in regard to the expediency of filing a claim against the 
bankrupt estate of Townsend with his assignee, but it was concluded 

not to do sO, “Sd it miuieht preyudice ther lien ()>}) the land 1 
1S4 ease of recovery, and asthe estate of Townsend, it was thought, 

would hot pay’ more than oOUe, on the dollar. Atter the reter- 
Chee Was ordered 11) the ehaneeryv court | leva frequent eConversatlons 
with J.B. & C. W. TL They were very solicitous to have all parties 
notified of the reference who had any interest in regard. thereto, 
Thev did hot deem the [lernando lis. ('(. becessary parties ic. the 
reference, but determined they should be notified and have 


full opportunity to contest the fee. T did) not speak to Mr. 
Dunsecomb, but understood, [— think, from both ©. W. Teiskell 
& Winehester that he knew of the account. T spoke to Mr 


B. M. Estes before the account was closed and asked Jjhime if | 


should have the account held open longer for the Il. Ins. Co. to 

come in and contest the fee: the account had then been 
18s) pending for some six weeks and he gave ine to understand 

that [| need’ not walt any long ron them. After the C. & M. 
had made his report as to the fee [| drew an order contirming it and 
asked Mr. Estes to consent toit. Ele replied that “he was not ina 
situation to consent to the order.” but said tor me to “VO ahicad and 
take the order;” that he “would not resist it.” Before this assurance 
to the contrary | thought, and so did IL. 8S. & TL. that the TI. Ins. 
(‘o. would resist their fee either on the reference or on motion to 
confirm the report. The impression made on my mind was that 
the said Co. did not intend to question the fee, and Twas much 

surprised to learn from T. P. Winehester’s deposition, taken 
IS6 only a few days ALO, that eounsel for said Co. entertained at 

that time (the time of the reference) the Op NON threat [I., S. 
& Tf. had no hen and contemplated at that time a contest on that 
ground. If tT had known this or suspected it 1 would have had 
them made parties alia brought Into the reference hefore it Wiis closed, 
Mr. [estes said he thought the fee too large, but would not resist the 
order to confirm the report. On the day said land was advertised 
to be sold to satisfy the fee, just about 12 m.. ora few minutes before, 
Mr. Estes & Mr. Dunscomb came rather hurridly into the clerk and 
master's office and asked for the papers or decree of sale in the case 
of Jones v. Townsend. Then, seeing me, Mr. E. asked whether the 

decree in question cut off thi equity of rede biption. | replied 
1S7 that it did hot: that | had hot drawh if SOO]} Purpose, hot think- 

Phe Ita proper case to bar the rie hit. lle then turned LO \Ir. 
Dunscomband smniing sald that they need not waltany loneer; “that 
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vives you two years. | was much nonplussed, as | contidently ex- 
pected the I. Ins. Co. to bid at the sale and to bid the amount of the 
fee of TL, S. & TL. and I knew that J. B. & C. W. HL. so expected. So 
completely had | muisealeulated that Thad the C. & M. to hold up the 
sale until I could consult my clients. Findine C. W. H. in a few 
minutes, we concluded, as there Were ho bidders present, to postpone 
the sale for a week, Ll believe, and had the clerk so announee. It was 

only when they found no one would bid their fee and take the 
ISS land that they agreed to bid it) in. Pending the account 

Winchester siiicl he eould prove that Judge seatt had agreed 
to attend to the case for 81,000.00. T was much surprised, as I had 
often heard the firm talk about this Case asia Very doubtful case, and 
one in Which they would get a large fee if they gained it. | wrote 
to Judge Scott and he mdignantly denied it. J told Winchester to 
make lis proof: that I would resist 1t when the fee was fixed. I ex- 
amined the books of IL, 8. & Hf. to see what amount had been paid 
by ‘Pownsend. [also called upon Winchester to furnish mea copy 
of the account from Townsend's books, so we could compare them 
and enter a proper eredit on the fee. Ile fatled to do so. | entered 

What I thought from the books was as mueh as or more than 
IS this fee was entitled to be credited with. I found amounts 

charged prior to this fee $175.00; whole amount paid, S405.00, 
leaving balanee of 8250.00; but as there was [a] deeree against 
‘Townsend’s estate for costs,and as I thought IL.,S.& IL. would have 
them to pav—thiat is, the costs of referenee and sale—I thought a 
credit of SZO0O.00 was more than the fee was entitled to; I May have 
been wrong in this. That was my reason for making the eredit as 
I did. ‘The statement marked Exhibit “A” to C. W. TLeiskell’s 
deposition isa true and full COpV from thebooks of H.,S. & H. ofall 
entries in reference to D. Tl. Townsend’s ae. Some time betore the 
death of Maj. Geo. Winehester J. B. Tlemskell had a conversation 

with — the law library, at which I was present. I don’t 
10) remember whether it was before or atter the deeision of the 

supreme court mn the Jones v. Townsend ease, but [ think not 
far from the time of said decision. “They were discussing the deed 
of trust given by Townsend to secure May & Staley for what they 
mie be compelled LO pa’, in whieh deed Vay. Winehester Was 
trustee. The point under consideration by them was whether or 
not the creditors of Townsend could avail themselves of this se- 
curity. Inthe course of the conversation Maj. Winchester stated that 
hecdrew thedeed of trust and said that he did not know whether he had 
accomplished his purpose when he drew the deed of trust, but that 1t 

was the purpose of himself and chent, Townsend, to give only a 
I91 = personal security to May & Staley for what they should actually 

be compelled to pay, and not to giveasecurity that would enure 
to the creditors: that he did not know how a court would hold if it 
came to a contest, but that he had drawn the instrument as tightly 
ashe knew how, in order to accomplish this end. T think [ give very 
nearly Maj. Winchester’sexact language. Tamsurel do not vary bya 
shade the meaning of what he said. From the conversations and 
from consultations with members of the firm of [L.,S. & HH. | know 


2 T. P. WINCHESTER, TRUSTEE, ET AL, &€., V8. 
the V did not admit the right of the ITernando Ins. Co. or other like 
creditors to any benefit under said deed of trust, but for the purpose 
of settling the C oF alm sad Cre ditors were Insistine on the Vy were 
192s willing to admit them to contest the account or except to the 
report. 
Cross-examination : 

X 1. Did you not, in fact, leave the matter of reference before the 
Master open that Mr. Estes might have time to look Into the record 
and papers mn the case. in order to determine and advise the Her- 
nando Ins. Co. whether it should come into that suit as a party or 
not? 

Ans. The reference was held Open In order to C1Vve Tr. oP. Win- 
chester time LO take proot after | hed taken proot for Pa. D. & i: 
there was considerable delay on Winchesters part ip getting his 
witnesses; during this time we endeavored to get the Tf. Ins. Co. 

either to contest the fee on the reterence or to say they would 
Po not do so, in order that there mieht be no delay or Com) I 1- 

eation after the referenee was closed: but T did) not think of 
the company making any contest, except as to the amount of the 
fee: when [I was done waiting on Winchester To had the account 
closed, Mr. Estes having told me not to wait on them. 

XN 2. Did you not understand or suppose that Mar. Estes was ex- 
amining the papers inorder to decide asa lawver whether the trustee 
and creditors under ‘Townsend’s trust deed were barred by the pro- 
ceedings and decreee 1 that cause 7 

Ans. | did hot > my idea was at that time that Mr. Estes did not 
diff ler with Il. Ja Hl. as to the leoal ellect of the prac edihes Upon 

the oe tors under the Vownsend trust, and | only con- 
1S). sidered Mr. Listes as deciding Whether lis clrent should (lIs- 

pute the amount of the fee QO) the reference or Jet the Peattter 
rest on the proof taken by Winchester: I would not have been so 
sure the H. Ins. Co. was going to bid the fee and take the land if I 
thought if advised hot to resist the fee (1) the eround Indicated 11 
the question. 

X35. When dic Vou first hear threat Mr. lustes ntertaimed doubts 
whether IHeiskell, Seott & Heiskell had a lien on the property 1m 
CONtLPOVersy under the proceedings In Jones. v. ‘Pownsend. and who 
told you? 

Ans. I cannot state more positive Iv than to sav it was after the 

epideniic of 187s; | remember this from thre fact that it was 
Io after my father and [had moved into our present office, which 

was In Noy., 1878; [ cannot say how lone after this it was: 
[ think T. P. Winchester told me. | 

\ 4. In st tating the conversation th; at occurred between vou and 
Mr. Estes in your direct examination do you intend to be under- 

stood as st: iting the exact t language used or your recollection of the 
substanee of it? 

Ans. In stating said conversation [| intended to indicate by quota- 
tion marks so much, and felt justified in testifving to, as the exact 


language used. As to the rest t | only meant to state the substance of 
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what was said. IT may be mistaken, but do not think [ am, as to 
the exact language; IT only indicate as to the words used— 
LOM) those T remember distinctly. [see that the words so indicated, 
coming on In the midst of sentences, include verbs and pro- 
nouns in the third person instead of the first, of course they should 
be read with this change. 

XN.5. Please answer the second and third XN interrogatories pro- 
pounded to J. B. Tleiskell, lsq. 

Ans. The question of practice as to how it would be proper. to 
bring the [{. Ins. (0. Into court was not considered, | SUP Pose the 
right of the ereditors under the Townsend trust deed as against the 
fee of I]. Ss. & ri. ())) the question whether said ereditors had 
any such rights, could have been disposed of in that case as well as 

in this. I did and do think that said creditors are concluded 
197) ~—obv the decree of the supreme court, but knowing that the de- 

sIre of II. >. Ay II. Was to have all CONLPOVErSsY tim LO the low 
settled il thraart time [ think I would have insisted on making the 
trust creditors parties Hf EP had know- that they considered that the 
deeree and reference did not bind then. 

And further di ponent sith not. 


oT. TEISWK TELL. 


Sworn to and sub. before me. Jan’y OL. SL. 


Ro J. DLACK, GC. de I. 


Deposition of P i I. [fi ish I. bili (f I heyy ‘s | SO | ‘ 


| ftook over the questions propounded to C. W. Tbeiskell ia thr 
foregoing deposition and answer such of them as vou are able. 

2. What is vour recollection in regard to the reference as 
IS to fee of Th, S. & TH. beme erdered in the chancery court; at 
Whose Instanee was It so ordered? 

Ans. Tam the J. B. Heiskell who was a member of the firm of 
Hleiskell, Seott & Tleiskell. TI do not remember to have had any 
personal knowledge of the employment of our firm by |). [{. ‘Town- 
send, except What was derived from W. [I.. Seott, with whom the 
Interviews were had with Townsend when the firm was retained in 
the Jones & Townsend case. The custom of our firm was to report 
fees when agreed upon with clients, and to consult in regard to fees 
where they were not fixed. Capt. Scott was particularly scrupulous 
ana exact 11) his habits 11) this respect. | alik SUT he never did Ve- 

port to the firm, or at least to me, any arrangement with 
[vs ‘Townsend to attend to the Jones cases for one thousand dol- 

lars, and am equally sure that af such a proposition had been 
made or accepted he would have reported it. [ am confident J 
never heard of this ils having been proposed Ol accepted until 
during the reference to ascertain the fee. [ heard that Winehester 
Intended to contest our fee on that ground. [| was surprised that 
any such defence should be set up. It was denied by us and Mr. 
Winchester did hot press the defence. [le Lead full OPporbuniey LO 
do so. Thad never heard up to that time of such a proposition, 
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[In all our conversations as to the fee in the eases we regarded the 
purchase of Townsend as a speculation in which, if successful, he 
Was eetting cl laree property fora small sum and considered that 

we would be justified in charging him a large fee and 
200 LO00 or 85.000 was the sums we discussed. | had no conver- 

sation with any of the parties that IT remember while the 
account was pending; nor did IT have any correspondence with the 
parties as to the redemption. I heard of a letter to my brother, © 
W. Heiskeil, from Mr. Dunscomb and of his reply, but did = not 
write or receive any letter. No one of the officers of the Hernando 
Ins. Co. ever intimated to me that they eontested our lien tor the fee. 
| had no conversation with them, but from the reports of my brother 
& son of what took place IT regarded them: as aequicseiMg im thie steps 
that were being taken. If they had intimated that they did not m- 
tend to be bound by our procecding Tam sure we would have taken 

steps to bring them before the court as a means of settling 


20] the matter bevond any possible doubt. My understanding 

of the matter was that the officers and counsel of the Co. were 
fully apprised of what was being done and did not desire to make 
any other defence than was being made. Every opportunity was 


elven then that eould have been by making them parties, ana We 
confidently expected them to make any defence they might have 
then and in that proceeding. My son was requested to give them 
notice to except if they were not satisfied with the report. My mrem- 
orandum book shows that the Jones-Townsend case was decided on 
the 2nd of December, 1876, and that the court continued I session 
until the 12th of December. It may have eontinued a day or two 

longer. My recollection is that T. P. Winchester, the ASSIOTE c 
20200 in bankruptey of Townsend, was consulted as to where he 

would prefer the enquiry as to the fee to be made, and that 
it was made at Memphis by arrangement with hing, and it was my 
understanding at his express desire. [To oam eonfident that durine 
the time that elapsed between the decision of the case and the ad- 


journment T. P. Winchester was in Jackson and in the supreme 


court, and that the reference was ordered in his presence and with 
his assent, or mentioned in court in his presence and his attention 
e:lled to it. If never heard of any objection (I do not think the de- 
cree was submitted to himor examined by him) (this in parenthesis 

written on margin) being made to his authority to represent 


POS ‘Townsend and all others claiming the benefits of the rccovery, 
nor any objection to his being substituted in the decree as 
parcy. [tf any such question had eyer been made | ‘Lhd Sure Wwe 


would have taken steps to obviate any difficulty that we regarded 
as at all substantial. Our object was to act in good faith to all 
parties claiming any Interest. We did not admit the rieht of Her- 
nando Ins. Co., but as they setup a claim we wished them to have 
any opportunity to which a valid claim would entitle them. We 
did not desire or expect to become purchasers at the sale, thoueh, 
of course, we were willing to take it at the bid. We expected to 

have the land redeemed Uy to the time of the expiration of 
204 the two years, the right of redemption having been sold by 
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the assignee and bought in by the Ifernando Ins. Co. The 
decisions of the court were at that time published in the NCWspapers, 
and the members of the bar were in that way apprised promptly of 
every decision in which they were interested. They were diligent 
anid pPromipl in the use of this means of knowledge. The deeision 
of the Jones-Townsend Case Was announeed in the appeal ot Dee. D, 
IS76, as the tiles show. The first intimation that I recollect to have 
had that the [fernando Ins. Co. and their counsel entertained the 
idea of not bene bound by the proceeding at the time it Was fone 
on was when Winchesters deposition was taken, or rather when 
the imterrogatory was put In giving intimation to that 
PO.) effect a tew weeks sinee. lf am sure Winehester did 
not disclose it to me at the time, nor did any of those repre- 
senting the firm ever mention it to meas bere disclosed LO them, 
Or as being expected or intimated. We declined to file our claim 
In bankruptey against Townsend's estate, because we belicved we 
had a full security by means of the lien on the property recovered. 
remember the conversation with Winchester as asslenee of ‘Town- 
send, in which he apprised me for the firm: that he could not pay 
fees out of the estate tor the prosecution ot the sult, and | agreed LO 
proceed with the suit, looking to the result for compensation. I 
think Winchester states that conversation correctly in his deposi- 
tion. My In pression now is that he mentioned the fact of 
206 havine advised with his father, the late Geo. W. Winchester, 
on the subject, but of this I cannot be positive. 
Cross-examination : 

N 1. Is it not true that you have given very little, if any, personal 
attention to the proceedings connected with the Jones & ‘Townsend 
case since it was remanded to the chancery court by the supreme 
court ¢ 

Ans. I was not personally before the court, or clerk & master, but 
Was In constant communication with C. W.& bk. Tl. EHeiskell con- 
corning the matter while it was going on. I was, with W. L. Scott / 

was with WL LL. Seott, attending to it in the supreme court. 
207 XN 2. In your direct examination you say: “If they had 

intimated that they did not intend to be bound by our proceed- 
Ings, | am sure we could have taken steps to bring them before the 
courtas a mneans of settline the bietter bevond any possible doubt.” 
Please state In what manner you would have done this, and whether 
the legal question of the estoppel of the decree of the supreme court, 
adjudicating the hen of ITeiskell, Scott & Heiskell upon the creditors 
Claiming under the trust deed, could not have been as well made in 
threat proceeding atter they were brought betore the court as in this 


Cat SC, 
Ans. My answer was as stated, except that Tsay “ would” instead 
of “could.” have not considered the question as LO the mode. lt 


might have been by petition, separate bill, or suit at law to 
2OS fix the amount of the fee. I take it for granted that compl'ts 
eould lave made the same question int that proce ding as i 
an independent, such as this one. I do not remember to have con- 
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sidered the question at that time, as I certainly would have done if 


that defence had been set up,and my impression is that if it had 
been made we would have made them parties — of abundant 
caution. 

X 3. Did you not at that time and do you not new entertain the 
legal opinion that the Hernando Ins. Co. and other creditors under 
‘Townsend’s trust deed were anid Ale concluded by the decree Ol the 
Ssuprehie COULT declaring the lien of l[leiskell, Seott & ae iskell ? 

Ans. I did think and now think that any person clatm- 
POY Ing under Townsend is bound by the order of the supreme 
court declaring the lien. ‘Chey had ample time after the de- 
cision Was made to have taken exception to the decree, and it was 
incumbent on them to sce that the decree was such as they ap- 
proved. They knew of ‘Townsend’s bankruptey and could not have 
supposed that counsel were going to let the property pass out of 
their power without asking for a lien. Winchester, as assignee in 
bankruptey, obtained thie substitution LO the decree and acl das the 
leoal successor of Townsend and did not object to the hen. This 
substitution of Winehester was never objected Lo by the present 
complainants, so far as T heard, nor did they ever attempt to sub- 
stitute themselves, but allowed the proceeding to go on with 
210 = Winchester representing the Townsend interest without ob- 
jection. I think we would at once have made them parties 
In some wav if they had given any intimation that they did not ex- 
pect to be bound by the action that was then taken. T very well 
know that it is much safer where a_ title is coneerned to have all 
claimants before the court, and generally act upon the idea that 
however clear a! pont ray Seeln if Is better to have cl decision lye- 
tween parties than to risk anything upon an opinion that they 
have no right or are bound. 
Further deponent saith not. 
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Sub. & sworn to before me Febry 7, PSST. 
ly. Bb. McIIENRY, 
DC. & ML. 


211 Deposition of Lh. B. Melk NPY. Leiled bebe y id. o.. 
Dy complts—by consent: 


|. Please state whether you are the I. b. Mellenry whio Is one of 
the complamants ana the recelver of the Bank of West ‘Tennessee, 

Ans. [| am. 

2. Please state whether or not, as receiver of the Bank of West 
Tennessee, you have any demand against D. Tl. Townsend and 
Walter S. Staley or against the latter as surety of the former: if so. 
state the date and amount of the same—the amount of any pay- 
ment thereon ; and state speciffically how such demand acerued, _ 

Ans. The judgment mentioned in the bill as beloneime to 
212 meas receiver was rendered before my appointment aS re- 
celver anid Was 1) the hame ot the president, directors, WV’ 
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company of the Bank of West Tenn. It was rendered Dee. 2, 1875, 
and recorded in M. B.S, p. 402, eke. Tt was against D. I. Townsend, 
as principal, and CLS. Severson and W.s. Staley, as sureties on 
sald ‘Pownsend’s appeal bond. The amount of the judgment was 
S6O,S44.51. TT. PL. Winchester, trustee, paid me on that judgment on 
June S, ISSO, the sum of SQ9OL.5S. 

So. af you state In answer to the last question that you hold a 
decree against the said WLS. Staley, please state the style of the case 
and eourt im Which said decree was entered, on what demand or 

account it Was rendered, and copy, as an exhibit to your depo- 
215 sition, tht portion of the decree that relates to the liability 

of said Staley and all such portions of such decree, in order 
that the court may have this matter before it without being incum- 
bered with other matters that Paeay be embraced in said decree. 
The counsel in the case AOPFCCE that the COP above r quested May be 
elven without making cl formal complete COPY of the deeree. 

Ans. The decree and judement were in the cause of Thos. 8S. Marr 
rs. Vhe Bank of West ‘Penn.. inthe chancery court of Shelby county. 
The facts in connection with this judgment are briefly these. A 
yudement had been rendered against D. Tl. Townsend, as a stock- 

holder in said) bank. Irom. this deeree he appealed to the 
214 supreme court, giving appeal bond to cover the Jjuadgment on 

Which Severson and Staley were sureties. The supreme 
court affirmed the judgment andgremanded the eause to this court, 
where the judgment of Dee. 9, 1875, was rendered in accordance 
with the procedendo from that court. A copy of that portion of the 
decree of Dee, 5 ISio,. MIN rendered in accordance i ith thie procedendo 
frown that court a copy of that portion of tlie decree ot Dee. GY. 1Si cd. which 
relates to D. IL. Townsend, Severson, & Staley, is herewith filed as 
exhibit A to this deposition. 

C'ross-examination waived. 

WAM. M. SMITILT & Ortrers, 
lor Def ts. 


Being asked by sol'rs for the complt to furnish that part 
215 of the decree of Mareh 20, LSU, which makes me receiver 
and defines my power and authority, | submit herewith, as 
Exhibit * Bo” extracts from said decree which cover these pots. 
lurther deponent saith not. 
bE. B. McHENRY. 
Sub. & sworn to before me Febry 17, 1SS1. 


KR. J. BLACK, C. & Hf. 
(Copy.) 
hx. aA. 


It is therefore ordered, adjudged, and decreed by this court that 
the compl ts 1 the cross-}ill 11) the Case of ‘Thos. S. Marr Us, The 
President, Directors & Company of the Bank of West Tenn. recover 
the suid sums of the parties, respectively, as herein below set forth, 
the SutlnaSs Lo he parte into the office of the clerk and hraster of 

S—1148 
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216 this court for distribution amonest the ereditors and im pa 
ment of COStS, CN PCHses, (XC.. under the orders of the Cole 


to wit: 


It. 


D. TL. Townsend, with C.S. Severson and W.S. Stalev, lis sure- 


ties, will pray §3).912.32. with iiterest. SO22.19. makine the SUrn Oj 
SOS4651, with imterest on same from Noy. 7, 75, date of suprem 
court deeree. 

A true copy from M. B. 5, p. 402, &e., entered Dee. 9, TSi5 

Exhibit A to my deposition. 

. Db. MCHENR ?. 
Kx. 5. 
The recelver Is authorized ana empowered LO follow Upp all hod 


resident stockholders, and to bring all necessary suits and pursu 


all proper remedies against delinquent stockholders. ane ~ 
aw | Ben. May. the rece Lrey heretotore appotnted rect iver. lies re- 
moved from the State, bE. B. MeHenry is hereby appointed 
recerver LO trike charge of any “Ssels of the bank Which hay relwadll 
and manage & collect them for the benefit of the creditors and stoc! 
holders, and also LO eolleet all unpaid decrees heretofore made. ATI 
cL Crees HOW OF hereafter tO be made acalhst stockholders will ay 
favor of said In. B. MeHenry as receiver. Instructions may be given 
the receiver from time to time. 
A true copy from minute book 17, page 555, Xe. 
Exhibit B to my deposition. 
m DBD. McHENRY. 
Deposition of iY rf... May. killed iy hry ‘An “i. 
2] 5 by comprts—by COWNSeNL: 
1. Where do you reside and what is your occupation ” 
Ans. I reside in St. Louis, Mo., & am engaged in the business of 


life insurance. 


. 
rye i 


¢ ] ¢ ; ‘ : t 
2. Please state whether or not vou are the same Ben. May who j 
mentioned and secured as all endorser for 1). Ll. Townsend 1D 4 tru 


deed made by said Townsend to (i, W. Winchester, trustee, dat 
June 18, 1S, and registered in Shelby county, Tennessce. 
being the same trust deed that is involved in this suit. 

Ans. [am the same Ben. May. 
>. In said trast deed you are described and secured as D. 


Townsend's endorser of the following notes, viz: 


243) 1 due Hernando ins. Co., June 16. ’75. for....... 1.153 
| * 4th Nat’l Bank, © ae. rs areca 1 ae 
due Hernando Ins. Co. on Sth July. ra, Fo 


] 

| Taylor, Joy ®& Uo. “ 10 ? = ae Le PSA 
i * Hernando Ins. Co. “ 2] ‘a eee. 3 
Peter Tugele . June 28, Me oe | 
S. M. Jobe S July 30, ee 
| Planters’ Ins. Co. a Aug. 4, at ati aia | 250 
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The trust deed also recites that Townsend is indebted to you in 
the further sum of 8526.41 by notes held by him due on tth Novem- 
ber, IST 4, being ni note taken lp) by him (VOU) as endorser. [t also 
recites = vou are “also bound as endorser, for me (Townsend) on 
anole held by Judge clett due July 15,1875, in the sum of $1,000. 
Will vou please now state which (if any) of ar: notes you have paid 

off or otherwise arraneed (AX “wk as the ACCOl I modation Cli- 
220 dorser of D. TI. Townsend. State also whether the note for 

8526.41, mentioned as having been taken up by you as Town- 
send’s endorser, has been paid by ‘Townsend or whether that indebt- 
edness is still subsistine and due. 

Ans. The note for 8526.41 has not been teken up nor paid by Mr. 
—— es and is still due me on all the notes held by Hernando 

| I waived demand and notice—the note, 8125, held by 

Ith) Nat] Bank. My best recolleetion is that ] paid it, and that 
afterwards embraced theam t in another and larger am‘ for in ringe~s 
& other payments made by me for Mr. Townsend, whieh was dis- 
counted and afterwards paid by me. The Phillip Puggle note, S700, 
was taken up at maturity with proc. of anot 


o| 
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221 dorsed by me and the old note given to me, which I ho hold. 

The renewal note was endorsed and renewed from time to 
time until If Was all paid by me, The ». VI. Jobe _— was disposed 
of as the Tugele note by renewal and ultimately paid by me. I 
hold the original yet unpaid by Mr. cdi. 1 he Planters’ Ins. 


Co. note was renewed from time to time, but never paid by me, 
u rh | ~— the interest on some of the renewals. The Judge 
»T took ae proc. of another note and hel 
note. “ah Sontiins rit | borrowed from S. M. hiace DHT. 
note about S500, and gave him, Jobe, the original, which is held bb; 
the est. ot S Ni. Jobe. | took Jobe’s ree pt F which | have } nis 
for the noteas collateral forthe am ’t—I think $500—borrowe “| 

yo on Townsend’s note with my endorsement. The Taylor, Joy 


i 


& Co. note | think was renewed in part; my iMpressi ais I 


L. Please state whet icin or not vour liability as endorser of the 
oth Prohotes ment Ion red 1 » the trust deed has been legally fixed by 
due demand and no ha and whether or not vou deny or contest 
vour Hability on either of them, and whether or not vour desire and 
Purpose is to have the prope rty COnVE ved in the said —. deed de- 
voted to the payment of the indebtedness mentioned therein. 

Ans. My lability was fixed by waiver on demand and notice 

on all of the paper or renewal as in the case of Planters’ 
225 Ins. Co.’s paper, original for awhile after renewal, but, being 
told by Mr. Townsend that it was otherwise secured, I either 


<i if Up) Ot niistaid it. Is mV best reeolleetion. | looked after 


the paper, admitted my labilitv all the while, and bought the 
property at public bankrupt sale, borrowing the money from Iler- 
hando Ins. Co. to pay for it, subject to the trust deed—my PUPPOse 
being to discharge the indebtedness for which T was liable as far as 


possible. 


smanse ke emcee 
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Cross-examined by def'ts: 
X 1. If, in answer to Ques. 3, of examination-in-chict, you say you 
have paid off any of said notes, state when 1 they were paid and ex- 
plain fully the manner of payment: If you say any of such 
2994 notes were otherwise arranged, state fully and minutely the 


manner of said arrangement and exhibit any evidence of 


payment or arrangement that you have, and state whether there is 
any such evidence in existence and its nature. 

Ans. Ihave stated in answer to 3d direct the ants paid as nearly 
as I can, and, as to dates, some of the paper renewed was floated for 
some time after the maturity of the original. lremember that Judge 
ellett held the original note as eollateral until the debt was. dis- 
charged, as tohim. A partof themoney to pay Judge Ietett was bor- 
rowed from 8S. M. Jobe on Mr. ‘Townsend's note, by me endorsed, and 

I turned the original over to Jobe_as further security. The 
225, Tueele note I file herewith as Ex. A. IT do not remember 
the dates AN am ts of the several notes used 1) floating it 


ar 


until the whole am’t was more than paid, including high rates of 


interest. I file the note, So26-Hl,as Ex. B. The Jobe, 8150, fT do 
hot find amone the papers | brot lo lit t with hic from Memipliis. | 
have no memorandum with me covering the renewals & Int., but 
| kept one at Memphis; hence IT answer according to my best recol- 
lection. 

X 2. Ilave you any property in Tennessee which can be subjected 
to the payment of any of these claims against Townsend for which 
you are cndorser. 

Ans. In its present condition T think not. 


BEN. MAY. 


Sworn to & subseribed before me the 19th Febrv. 1SS1. 


[ SEAL. | MILLARD FL WATHI, 
Notari, Public. (ty of Nf. Louis. Mo. 
226 x. A. 
STOO. Mimpius, Tenn., Way 26, 1875. 


Thirty days after date | promise LO pave to the order of Ben. May. 
in Memphis, Tenn., seven hundred dollars for value received, having 
deposited as collateral security certificate No. 4380. for 23 shares of 
the capital stock of the Southern Life Insurance Company, each 
share one hundred dollars. and In ease this note shall not be paid 
when due I hereby give the said owner of this note. P. Tugele. au- 
thority to sell ore naar saponin Ie > ninke-seteee: home Pet 
count ou the maturity of this note orat any time thereatt I" tp mublic 
or private sale, at lis discretion, without ‘advertising the same or 

elving me any notice, and t to apply so much of the proceeds 
a a of said collaterals to the payment of this note us MALY * neces- 

sary to pay the same, with all interest due thereon. and also 
to the payment of alle i ereey attending t he sile of sad collaterals, 
and in case the proceeds shall not cover the principal and 10 per 
cent. interest, after maturity and expenses, | hold myself bound to 
pay the balance. D. 1. TOWNSEND. 

Endorsed: Ben. May. Phillip Tugeles. 


nce epi 
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Ex. B. 
SO2Z6A1. Mempiris, Sept. 2d, 1S7A. 


Sixty divs after date | promise LO pray to the order of Ben. May 
five hundred & twenty-six fo dollars, payable at State Nat'l Bank, 
With int. at lO %, after maturity, value received. 

D. IL. TOWNSEND. 


Ikendorsed : Ben. May. 


Deposition of S. Il. Dunseowd. hiled Leb. 24, 7s] 
/ 


228 Compl'ts : 


l. What Is how and has been for Le} Vears past Vour OCCUPMLION, 
and how have you been connected with the TLernando Tns. Co. ? 

Ans. | have been president of the [Lernando Insurance Company 
for the past ten vears, 

2. Please state whether since vou were first Informed of the ref- 
erenee to the clerk & master of the chancery court of Memphis, in 
the case of Jones 7. Townsend, to fix and report the fee of Messrs. 
Ifeiskell, Scott & Heiskell you have had any interviews with Judge 
C. W. Heiskell or with Mr. VT. EL. Teiskell 1 
terests of the Ilernando Ins. Co. in the land involved in that suit 

and in reference to the position that the Hernando Ins. Co. 
yak would take and maintain about said land and their fee: if 

<0, please state about how many interviews you had with either 
of them, and ads hear as you cath about what ie, and especially 
how long after you first knew of the reference to the master as afore- 
sid, 

Ans. I have’ no remembrance of ever having any interview with 
Mr. bk. UL. Heiskell in regard to this matter, but [ have had four or 
five or more interviews with Judge C. W. Tfeiskell on the subjeet, 
and in my interviews with him [always took the position that their 
fee Was an enormous one, and that we would contest it. The first 
Interview with him. was lad very soon after the reference to the 

clerk & master was made, and prior io the sale of the land. 
250 3. Please state substantially what position vou assumed in 

these Interviews for the Ilernando Ins. Co. in reference to the 
lien of Messrs Heiskell, Scott & Ifeiskell; what about a redemption 
of the property, and What about eontestinge their licen on the prop- 
ertv in the event the property was not redeemed and no com- 
promise was made, 

Ans. My position is that they had no Hen on the property, but I 
was Willing to make a reasonable compromise with them as regards 
it redemption, | was in doubt, for [ did) not feel like advancing =O 
large an amount of money when there were so many interests, but 
| never said anything to him that would lead lim to believe that I 

intended to abandon the matter. 
o> 1 {. state whether Or not Vou, in either of these Interviews, 
eave either gentlemen to understand that you or your com- 
pray abandoned, Or would hot Insist pon any leva! rielit if had, or 
after their fee was reported that you would not contest their lien— 


nh reference to the lti- 
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state whether you can recall anything vou may have said that was 

ms wee 7 Saco i — | | leme ith the idea that 

calculated to Inipress either of these gvehtiemen With le 1dea Lila 

vou would not contest their lien after their fee was reported. 
\ns. In all my interviews with him T never said anything that 

’ } } } ° ; ° ;* | ° am i a ‘ - 
would lead lim to infer that I intended to abandon any Iegal claim 


the Ilernando Ins. ‘oomight hav but, on other hand. Lalwavs 
232 intended to insist on any leeal elaim= the Company mt le lit 


have. |] cannot reeall anv expression that would in any way 
’ > . ‘ ye. j ] ' , ,) 
lead to the belief that Thad anv intention to abandon the matter = In 


a Of \V. Lleiskell stated this he 


° " } 7 ° ) . . : " } 
wanted it understood that anytha ne that passcd between us should 


( ross-examination : 


™ " ) ° ° } ] 4 
XQ. Is-it not so that the only interview vou ever had about the 
the case with ©. W. THeiskell, before we all r turned from tha Vel 


fever in IST9, was the one in which you referred C. W. PPeiskell to 


\ re tn a : ] _ t } ve {3 4 
Er. lost = the eomMmpahvs awver, and WITH this CrXC ptron In Lt 
oi ie eat ? ] Ps ie : : ’ *) | \\ | e 
de? nob true threat the only communication vou and ©. Lfors- 
} 1] } i] “eae i] ] ' . | 
Mae his Ol) the subrect was The tetters Passthe bpetweelhh Votl 


’ > 9 ; y - . | ee > ey i a te 
and him when vou were in Va.and he was at | rogers ile, Penn 


1 > . 174 , ° + } . I 
bV COMP ts, Upon WMt.—byY consent 
1 } ? = = y 
Where do vou reside. what Ss Vou! pro SSIOHL. all It) Wiad 
y ’ ‘) 
} cLbl]ie] 28 VOU i ected Will ULIiis SUL: 
} | ' } ? | i | 
et Ln Lf Tesla I | sphith, \rk addi a lawVel een 


ae aor ci . - ee . fee 
COM piadnant J tiatis sult, as trustee, by appotitment of thie 
. 4 
7 . . . ag ra’ e ee “* : 
chancery Court of} Sa OV COUnLY, Lenn. I a eertaln convevance 
made by D. I]. Townsend t a ee een: | ke | 
pmMaAade Wy tae ae OW lsehvad to secure Cerra) CYeCLLOLrs, 


Z. Please Stale wre hn VOUur father, (x. W . Winchester, died. anid 


. ee é' : ‘ P : 
when vou were appointed his successor in the trust deed from DD. IT. 
fownsend, to lim referred to and involved in this suit. 


' 


\ns. My father. C10. \\. Winelie SUCT. Le (1 O7} the ist day of Dee. 
ISas. 1 was appointed his successor on the — day of ——, 1S 


thy date | do hot remem be r. I) 


: ‘ 
a the record Call be SCCH 1 this 


4 


‘> 


»>. Please state whether or not.as trustee, you laye sold any 


he 45 of the property cm brace doin the Townsend trust deed: 1 Vea, 
when, what property, and state the nett amount of the pro- 
c*¢*¢ Is oft ed sale. 


Ans. I sold, as trustee, two pieces of property named and de- 


satisfy the fee allowed by him. As IT have stated before, during 
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scribed in said deed, to wit, an undivided ! interest in a lot corner 
Beal and Main Sts., Memphis, Tenn., & 100 acres in the loth eivil 
dist., Shelby county, Tenn.; the net amount of sales was 82,429.15. 
| think the sale took place on 15th Jan’y, ISSO. 

4. Please state whether or not in advertising and sel 
property you conformed strictly to the requirements and provisions 
of the trust deed, and whether the property sold realized as n 
as vou could eet for it at public auction on the terms prescribes 

the trust deed. 

P56 Ans. T endeavored to conform strictly to the requirements 

and provisions of the deed of trust and believe that I did. | 
hada good en en ance at the sale and I think the property was well 
sold. 1 offered it as long as I could get a better bid and tinally sold 
it to the hiehest bidder. 

5. State whether or not, at the time of the reference to the master 
to report the fee of Messrs. Heiske HI, Scott & ITeiskell in the Jones «& 
Townsend case, and at the time of the decree confirming said report 
1 that case, you were trustee under the 


ler your appotntimient cs trustee Was 


and the sale of the property | 
: . 


Townsend trust deed or wh 


—~+ 


subsequent thereto. 
aay Ans. | was not trustee at that time, but was assignee in 
bankruptey of D. TE. Townsend. My appointment as trustee 
Was subsequent. 
6. Please “CECE Whether or hot, during thie pene ney of the ret- 
erence to thi hiieister to report fee of \less. an isk 77 & Scott ania 
an mikeeedd 22) thie CATSE ot Jones he ‘Towns nel. Qy shortly thereatt ae 


} 
| i 
} << e . } } e , es. } [7 - ; ; ; 
conversed with Mr EF. H. a iskell or Judee EHeiskell in reference to 
, . - , % 4 ryt thy pg 4 is _ P 


' ; : , , 
‘ ' » ¢ . 3? ‘ . ) y ss} ) ‘ ‘ } [ } ) )* \ I 
threat case for the Ilernando fnsurance Co., and Whether or not vou 
i ) j cae : oe ; = »- a 
hrehitioned to Then of} eithes Of thei the faet Liat \Ir. lustes did hot 
5 ] | } } ‘ ° 1? } }° ' . 
|- { ' Are] roatt As | | lel] |): 5» lian = t 2 tyr 7 
bLLiK bball Lleiskell, Seott A LCISKEL!I hed a bi@CT) O1L LHe PVOPePLYV In- 


Voltved 1h) that sult [ol then ree, 


258 Ans. In answering this question [ must beg some latitude 
iter the Case of Jones ir. ‘Townsend Was sell back by lth | 
upreme court for reference as to fees of Messr-. [leiskell, S. & H.. J 
examined the matter more closely than [T had done before and b 
came satisfied there was nothing in the place for the bankrupt’s 
estate and so determined to give it up, but before doine so T spok 
to Mr. Dunscombe, representing the [lernando Ins. Co. and & li 
referred me to the att’v of the Co., Mr. déstes. Ile wave me no satis- 
faction for awhile, but just before the master reported Mer. Estes 
toilet me fie had decided hat tO appear for the COMMDANYV, aS He 
was satisfied Mess. [Teiskell, Seott & Il. had no len for their fees, 
and he did not intend the Ins. Co. should be bound by thos 
Zoe proceeaines. FAVES the Case lo further attention, and the 
report of the master was confirmed, and a sale ordered t 


this time T saw Mr. I’. TH. PHeiskell frequently and talked freely with 
him about the matter. I told htm | was « XPOr ‘ting assistance from 
Mir. Testes. and ai told liana that Mir. estes hrad dh 4ded not to aQyp- 


7 | 
peCar, aniel threat cus fear cls | Wiis concerned he miele vo ahead. | 


(5 | r P. WINCHESTER. TRUSTEE, ET AL.. &C.,. VS. 


think it was either at this time or between this time and the sale 
which took place shortly afterwards threat | told Mr. I, ra. Ifeiskell 
that Mr. Estes did not believe H.. 8S. & TL. had a lien for ther fees, 

and hence he would not make the fight. I know the an- 
210° nouncement produced some merriment in which | joined, 

beeause I thought they had a lien and because I felt that I 
had been left with the bag to hold in a contest in which | had no 


Interest. | 
7. If you are in doubt about the exact time when you mentioned ( | 

this faet to either of the eentlemen will Vou please state your best - f 

recollection as to the time when vou first mentioned it to either of e 


them ? 

ANS, | CAahWnhnot state positively when mentioned this naatter, but 

l think it was at the time named in the last answer. } 

S. If you should now be told that these gentlemen did not i 

2 | know or were not Informed that Mr. Estes entertained doubts \ 
about the validity of this lien until a long time after the 
reference to the master in Jones ¢. Townsend, would it surprise vou 

or not? And ifit would please state why. | 

(Iexcepted LO. } 

} 


7 


Ans. I should be surprised at such a statement, because [ think I 
| talked with them before the sale to satisfy their Hen about this very 
\ thine. 

Cross-examuined : 

[fave you not, since giving your former deposition in this cause, 
expressed an inability to recollect whether you mentioned to any of 
the defendants or I. TL. THeiskell the reason Mr. lestes eave Vou for 
not participating in the reference. 

Ans. In a letter to I. If. ILeiskell of date Dee. 15, ‘S81, | 
242 Say whether or not | then stated whiy he refused. l cannot 
how remember. 


a 
—~ 


T. P. WINCHESTER. 


Subsertbed and sworn to before me this the ?2? day KFeb’yv. TSS]. 


MATHEW GREY PP 
Deposition ot RR. NM. Lest “4 hiled Sinner l.. at. 


I { seers to be proper threat | should state niy recollection of the 
facts of this case so faras | have been connected with them. arly 11) 
thie Vear IS, and pending the reference to the bdaster in the CASE 
; of Jones v7. Townsend under the decree of the chancery court cul Mem- 
phils, tO report the tees of Mess. [leiskell, Scott & [leiskell. [ was rec- 


a. ee aa 
Erg a i eesti cutie _— 
rr eee 


oe 


ey 


quested by Mr. Dunscomb, president of the Hernando Insurance Com- \ 
pany, lo look into the ease, Investigate the reeord, and advise 
a BS the company what steps it ought to take in the ease, which | 
agrecd to do. At the threshold of ny Investigation [ ascer- | 
tained that the case was before the master on the order of reference: ¢ 
that a number of depositions was already taken, and that Mr. I. HH. | 


[Lleiskell was attending to the case for Messr-. Heiskell. Scott & Leis: 


anemone a Re teh Nomen ont ne 
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kell, while T. P. Winchester, Esqr., was giving it attention for the 
bankrupt estate of D. TT. Townsend. I requested Mr. I. HH. Heiskell 
not to close the reference until I had time to look into the record and 
determine what course | would advise the Ifernando Insurance Co. 
to take in the matter, which he kindly consented to do. My recol- 

lection Is that some days elapsed before I could examine the 
2-4 papers and prepare myself to advise the Co., and that Mr. 

[leiskel]l became somewhat impatient and spoke to me more 
than once about the matter before | was prepared to give a definite 
ahbswer. Finally he (and no doubt Judge [leiskell, as he says) spoke 
to me on the subject, and | told them: to £0 ahead, | would not make 
the Ilernando Insurance Company a party to the suit, or [ would 
hot delay them ahy longer, Or something Lo that eflect. [ cannot 
pretend LO C1Ve the exact language of any conversation that occurred 
SO) long alo, and HIV MrcMory of the details of a transaction ot the past 
is not good, but T generally remember the leading or important facts 
pretty well. When [looked into the papers in the case | concluded 

that in the case as it stood if would be difficult to reduce the 
ge amount of the fee already fixed by depositions, and l thought 

the trustee and creditors under the Townsend trust deed 
would not perhaps be concluded by the deeree in the case, and 
that it would likely be best for the Co. not to become a party to the 
sult. | also thought that Mess. [HLeiskell, Seott & [eiskell were not 
strictly im law entitled toa lien on the property. There was several 
circumstances to embarrass inthe matter. In the first place, Iny re- 
lations with Mess. [leiskell, Scott & ILeiskell were quite cordial and 
friendly, and | hoped that some compromise or settlement would be 
effected which would render it’ unnecessary for me to discharge the 
unpleasant duty of contesting their fee. In the second place, I rep- 

resented at the timeno creditor under the Townsend trust 
246 deed but the Tlernando Insurance Company; and in my 

opinion that iW that company, by advancing money on the 
purchase or otherwise, should secure ay benefits to itself, the other 
creditors would share in such benetits without contributing to the 
cost of them. In the third place, it was difficult to determine 
whether the value of the land would exceed the amount of the de- 
CrCe sufliciently Lo justify the advance of so laree sum of Money 
by the Insurance COMPANY. I was beset with these and other 
perplexities all the way through the matter. On the whole, 
[ thought, and Mr. Dunseomb did also, that there would be 
likely nothing to gain by voluntarily entering an appear- 

ance In the Jones and Towisend case, and that perhaps 
247 if it did not some satisfactory adjustment could be made, and, 

filing in that, that the contest (if on further investigation 1 
was thought the contest could be successfully made) might be made 
in the future. While ldo not remember distinetly [ had the im- 
pression that I told Mr. Ileiskell, or, perhaps, Judge ILeiskell, that 
[| looked into the papers in Jones ¢.Townsend to determine not only 
Whether it would be best for the Ilernando Insurance Company to 
become a party to that record, but also to determine whether it or 
the trustee and creditors under the Townsend trust deed were con- 
Hj— ] 148 
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them, of my doubts on the point whether Ifeiskell, Scott & 
248 Heiskell had alien. I had the impressing that Thad men- 


tioned these things to One OF both ot them. DECAUSE oft OUT 


kindly relations to each other, and beeause I know [ had no motive 
or desire to conceal them from them or to mislead them. After the 
property was sold subject to redemption the course to be persucd by 
the Hernando Ins. Co. was still in doubt, and remained in doubt 
until the time for redemption had expired. TP was anxious all the 
while to settle the matter in some way and to avoid this litigation, 
and did what I could to favor a redemp ‘tion if it could be done with 
any prospect t of advant: age tO the Co., and if no ad jus tment could be 
made by compromise or otherwise. The difficulties about redecm- 
ing the property were: Ist. The doubts whether more than 
249 the redemption money could be realized out of the land, and, 
secondly, whether if the Hernando Insurance Company ad- 
vaneed the Money the other ereditors would not share the benetits. 
My recollection is that, pending my investigation preparatory to 
ceiving my advice to the insurance company, I had several inter- 
views with Mr. KF. Hf. Heiskell, and, perhaps, with Judge I[ciskell, 
and if finally I used the language “Go ahead” without more it was 
under the impression that TP had told them or they knew that I 
Was Investigating the record to determine the legal questions that 
were naturally involved in the consideration of the point whether 
the insurance company should voluntarily enter an appear- 
250 ance in the case. Besides, inasmuch as I had requested Mr. 
Heiskell not to close the reference until [ lad examined the 
ease, It is quite likely that [ finally told him to go ahead or that the 
Co. would not enter an appearance, or something to that effect. I 
have no recollection of being present at the sale. 
Bb. M. ESTES. 


Sworn to and subseribed before me June 15. ‘SI. 


R. J. BLACK, C. & M. 


Deposition of W. W. Coleman 
By def’ts 


1. Where do you reside; what is & for several years has been 
your occupation ? 

Ans. I reside in the city of Memphis; have been a deputy sheriff 

for the last ten years. 
2] 2. Are you acquainted with Ben. May and W. S. Staley, 
who are parties, compl’ts, & witnesses in this cause? If 
o, state — ror not you know the present residence of cach and 
whether or not said Ben. May and W.S. Staley are now solyent or 
casionacls it you know their financial condition. 

Ans. I know both of them very well; neither of them now live 
here; Ben. May is a resident "3 Louis; I don’t know where Staley 
lives: both May & Staley are insolvent and notoriously executions 
proot evel as against a little cost bill. ; 


cluded by that record. I also thought that I told them, or one of 
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(‘ross-examihation : 


XN 1. About how many years since May and Stalev removed from 
Memphis? State as to each separately. 
Ans. May about four years & Staley longer; I don’t recol- 
lect. 


252 X 2. Do you pretend to know how much property Ben. 


May owns in St. Louis or in the State of Missouri, where he 
resides, or how much property Staley owns in the State of Virginia, 
where he resides ? 

Ans. I do not. 


And further deponent saith not. 


W. W. COLEMAN 


Sworn to & subsertbed before me June 15, ’S1. 


J.S. GALLOWAY, J. P. 


lyre ement of Counsel. riled June Lo, ‘$1. 


In this cause it is agreed that D. H. Townsend, the maker of the 
deed of trust set up in the bill of compl’ts and chent of resp’ts in 
the litigation between Annie L. Jones & others & said Townsend, 
tiled huis petition in bankruptey on the 50th day of Mar., 
P53 AST5S: that T. P. Winchester, party compl’t and witness 

herein, was appointed or elected his assignee in bankruptey 
on the 12th dav of Jan’y, 1876; that all of the assets of said Town- 
send were eonveved to said assignee by deed in the ordinary form 
of such CONnVeEVaAhees ON the 17th day of leb'y, IS76, and that none 
of this tract of 640 acres involved herein was among the property 
set apart to said bankrupt as exempt under the bankrupt law; that 
on the 1th day of December, 1875, said Townsend was declared a 
bankrupt, and on the 14th day of March, 1SS1, received his dis- 
charge: that his assignee has paid to the creditors of said bankrupt 
Y on their claims proven, said claims 


= 


out of his estate 213 
od agveregating 826,012.58: that on the 27th day of Feb’v, 1879, 

said T. PL Winchester, as assignee in bankruptey of D. H. 
Townsend, sold at public sale the right of redemption in and to said 
640-acre tract, and that the Hernando Ins. Co. became the purchaser 
of said equity of redemption, and that the paper attached hereto 
marked Exhibit “A” is a true copy of the deed made by said Win- 
chester to the IT. Ins. Co. in pursuance of said sale, and that said 
exhibit may be read as evidence on the hearing, subject to exception 
for competency. It is also agreed that T. P. Winchester, assignee in 
bankraptey of D. IL. Townsend, took possession of this property and 
rented it for the vears 1876 & 1877, and that the tenant was in 

Possession 11) S77, when resp ts took possession of the land: 
255 ~~ that, further than as shown in this agreement and the proof 

in the cause, the assignee and creditors of said Townsend have 
sect up no claim to this property. It is further agreed that the papers 
in the cases of Jones °. Townsend and of Ben. May ct at. v.. I. P. 
Winchester, No. 5225, R. D., may be considered as In evidence and may 
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be referred to by either on the hearing so far as they may be com- 
petent or relevant. on | 
ESTES & ELLETT, or Compl ts. 
W. Y.C. HUMES & THHENRY CRATE, 
hor Be xp ts. 


Mxuipir ul. 
Copy from Book 129, })- 112. 


STATE OF TENNESSEE, Shelby County : 
At a sale made by meas assignee of 1). TT. ‘Townsc hd, bank- 

256 rupt, in front of the Planters’ Ins. Co. building, No. 39 Madi- 

son St., Memphis, Tenn., after one advertisement in the = M- 
plhius Appeal, The [ernando [nsur: ance Co. of Memp his, Ten im 
beeame the purchaser of my equity of rede mption In the followine- 
described real estate, to wit: Situate, lvine, and b Ing In the ene 
of Shelby & State of Tenn., in district No. 15, beginning at the N. I“. 
eorner of a 2.250-acre traet known heretofore as the Wi or’ X 
Turner traet, running eae south, crossing Nonconn: ereek. in 
all 61 chains & 87 links, a stake: the N. FE. corner of the S. EF. 
division of said 2.250-aere tract: thence west with cle north line 
of said S. E. division 106 chains & one link to the central corner 

ot all of said divisions: thenee West with the north line 
24 of Weaver's 515-aecre tract 60 chains & 37 links ton stake ()})} 

the north line of said 2,250-aere tract; thence east O7 chains 
& ol links to a stake near the bank of Noneonnah ereek : thence 
north 75° east 9 eh. SU a CrossIng suid creek to an elin on the east 
bank of said ereek : thence 50) chains 90) links to the becimning, 
containing 650 acres more or less. Now, there fore. In Consideration 
of the payment to me of its bid, to — thirtv dollars (850.00), the 
receipt whereof [ hereby acknowledee, | in release, remiise, 
convey, and forever quit-claim to the sud Tlernando Ins. Co. of 
Memphis, Tenn., all right, title, and interest which T have as assignee 

aforesaid In and to my said equity of redemption in the land 
258 deseribed, title to which was vested in me by the supreme 

court of Tennessee, at Jackson, on the — day of ——, 1S77, 
11) the case of Annie Jones NX al. v). |). IT. ‘Townsen l. 

TPL WINCTICH ESTER, clss/gnee. 
Attest: 
D. M. SCALES. 
JUNIUS R. GREEN. 


Acknowledged March 5, 1879, noted for reeistration Jan’y 15. SO 
and recorded next day. | 
Inve D. IL. Towsxsenn. Bankrupt. 
No. 1386.) In Bankruptey. 
To the Hon. Connelly F. Trige, judge : 


Your petitioner would respectfully show to your hon. that, on the — 
day of , 1S7—-, he was appointed assignee of D. HW. Townsend, who 


J. B. HEISKELL ET AL. (\¢) 


had been adjudieated a bankrupt; that amone the other La ote 

consigned to your petitioner by deed of age register, of date — 
259 = day of ,1S7—, was a tract of Jand in the 18 Dvaieit dlericcat 

Shelby county, Tennessee, containing 640 acres; that this land 
was In litigation at the time of said conveyance in the suit of A. L. 
Jones cf alv. D. UL. Townsend, then pending in the supreme court 
of Tennessee: that vour petitioner rented this tract of land to D. HH. 
‘Vownsend tor the year 1876 and ve@ain for the vear 1877, taking his 
note for the current vear due November Ist, 1877; that some time 
early [in] the vear, about first January, 1877, the supreme court de- 
cided that Mr. Townsend was entitled to land, and vested the title 
ily Dv , his assignee, by decree, In the same cdeeree declaring § 

on the land for the fee of Mess. [leiskell, Seott A - He kell. 
POU Mr. ‘Townsend’s allorMeys In the ease, and remanding the 

case to the chancery court of this county for further orders ; 
that Messrs. TTeiskell, Seott & Jleiskell had a reference to the clerk 
W master to take } root ana report what would be il rea sonal Le fee 
for their services in the case, and upon the repert coming in, allow- 
ing them 85,900.00, they took an order of sale, and at the sale be- 
came the purchasers of the land; that said sale to them was con- 
firmed on the 27th day of Oct., 1874: -siglhnierect ges they set up 
a claim to the rent of the land for the year 1877, for which your 
petitioner had taken Mr. Townsend’s note for S500.00, due on the 
Ist ity of November, 1877, claiming that, as the rent was not due 

until after their purchase, they were entitled to it: that vour 


— 
— 

— 

mee 


26] petitioner thinks he is entitled to it, or at least to such a part 
of it as had accrued at the time of their purchase, to wit, on 
the 27th day of Oet., IST7. Your petitioner therefore prays your 


hon. to make Mess. [leiskell, Scott & Ileiskell, a finn. composed of 

Bo and Carrick Ileiskell, residents of Shelby coun ty, Tenn., ane 
W. LL. Scott. a resident of St. Louis, Missouri, parties defendant to 
this petition; that a dav be fixed for its hearing, and that they be 
notified to be present and show cause, if any they have, why your 


peu tioner should not have the rent for IS77 of the land aforesaid, 
which rent, amounting to 8500.00, 1s, by agreement of the parties 

deposited with J. B. & Carrick Heiskell » the order of vour 
262. hon. Petitioner prays for instructions in meres behalf and for 


such other relief as the merits of the case may require, & as 
in duty bound will ever pray. 
T. P. WINCHESTER 
Assignee in Bankruptey of D. IL. Townsend, Bankrupt. 


Personally appeared betore me, If. Ik. Andrews, clerk of the U.S. 
district court for the western district of “Pennessee, TT. P. Winehester, 
who made oath that the allegations made in this petition of lis own 
knowledge are true, and those stated on information he believes to 
be true. 

H. kK. ANDREWS, Clerk. 
endorsed : No. Oe), District court of the Lonit ed States, western 
district of Tennessee. Petition of T. P. Winehester, assienee. 
263 I” Heiskell, Seott & Ileiskell. Filed Dee. 17, 1S77. Hi. EF. 
Andrews, clerk, by L. H. Pillsberry, D. C. 


vf) T. P. WINCHESTER, TRUSTER, ET AL, &¢C., V5. 


I, Ilornee EK. Andrews, clerk of the U.S. dist. court for the western 
district of Tennessee, do hereby certify that the foregoing Is a truce 
and complete COpyV of the original petition as the same appears of 
reeord and on the files in sald court. 

Witness my signature and seal of said court this 25 day of Dece., 
Sad. 


H. EK. ANDREWS, Cler/, 
By L. H. PILLSBERRY, 2D. ¢C. 


heveord ny tlie (ase af Jones P,P Townsend Nine Filing of Procedendo. bj 


Order referenee. Tent. Dee. 19, 1876. M. B. 16, }). oi 


ANNIE L. Jones & Others v. D. TH. TOWNSEND ef al, 


264 This cause coming on for further orders is referred to the 
C.-& M. to take proof and report as to the amount of the fee 
that should be allowed Mess. Heiskell, Seott & Heiskell as atlornevs 
for defendant 1 this eause In the chancery aN SupPre»me COUTTS. The 
clerk will report to this term if possible; 1f not, to the next term of 
this eourt. 
Depositions of Stephenson, i (iy, & Leet. Liled Dee. 25, 1S7T6 


Witnesses for def’t. 
By agreement. 
TL. CL SPEPILENSON : 
I. State your age and occupation and where you live, and if vou * 
know the parties to this suit and the land in question. 
Ans. Iam fifty years of age; [Tama farmer; T live in the J5th 
civil district of Shelby county, Tenn., joining the land = it 
265 controversy, and I know the land in controversy. 
2. Please state the value of the land at this time, or as near 
ads VOU Call. 
Ans. The land is worth twenty dollars (820.00) per acre to-day. 
3. How long have you been living near this land ; how long have 
vou known it? | 
Ans. I have known the land since 1850 and | have been livine 
near it since 1857. | 


— a 


(‘ross-examined : 


XN 1. Do you own or rent the land on which you live and what 
land is it? 
Ans. I live with my son-in-law on land adjoinine this land. ] 
own no land adjoining, but do own Jand—160 acres—two 
POU miles south of this. 
X 2. What would you take for the land you own per acre’ 
Ans. I would take thirty dollars per acre (830.00 per acre), 


4 ati 


Re-examined : 


1. Has there been any sale of land in the vicinity of the Jones 
land recently ? 


Mi 


— a 


j. B. HEISKELL ET AL. fa 


Ans. William Peebles has bought of Dr. Bynum within two 
months. T understand he paid 825.00 per acre. I understand this 
land is taken in payment of a debt. This land is immediately south 
and joining this tract. 

(Excepted to by I. TT. Heiskell as incompetent and irrelevant and 


iS hearsay.) 


, 


2. Is there any land for sale in that vicinity ‘ 
POG Ans. Yes, sir. 

53. What is it held at? 

Ans. Land just bevond it we—Col. MeKisick & Judge 
Wrieht, & Tas agent for them—have been offering part of the same 
tract in southwest corner at 820.00 per acre, and we can't sell it at 
that figure. IT mean part of the same Dan’l B. Turner 2,200. tract, 
of which the Jones tract In controversy Is a part. 


Re-examined by counsel tor IL. 8. & IL: 


|. Does not the Jones 640-acres tract he fronting on the Horn 
Lake road, and is not the land referred to in vour last answer about 
i mile from said road at its nearest point ? 

Ans. Yes, sir; the land referred to les about a mile from 
ZOS the Torn Lake road across Cypress creek, The Jones land 
fronts on the Horn Lake road. 

2. What do you consider the relative value of the two tracts— 
the Jones land and that which you as agent offered for 820.00 per 
acre t 

A. | consider the Jones tract worth twice as much as the other 
[ mean by Jones land the land in controversy in this ease. 

3. Ilas the land mentioned as bought by Peebles any improve- 
ments on it? llow much is there of it and what is its relative 
value as compared with the land involved in this suit ? 

Ans. It has no improvement on it that I know of—probably 

hasa little cleared land on it: contains, I think, about 140 or 
260) ISO acres. It fronts directly on the Horn Lake road. I eon- 
sider it of about equal value with the Jones land per acre 
taking the whole tract towether. 
lr. C. STEPHENSON. 
J. C. KELLY: 

|. State your age, occupation, your place of abode, if vou know 
the land in controversy, and what it Is worth row, as near as you 
can. 

Ans. [was 51 vears old the 14th of last Sept.; Iam trying to 
farm; | live 5 miles south of Memphis on the Horn Lake road, on 
the Townsend place, known as the Jones place, the land in contro- 
versy ; T bave lived there seven vears, and [ would say the land was 
worth twenty dollars per acre now. 

Cross-examined : 
270 N 1. If vou owned the land above referred to and wanted 
to farm or try to farmin that section of country, what would 
you take for it? 


~j 


IL 


T. P. WINCILESTER, TRUSTEE, ET AL., &C., VS. 


Ans. | cannot say. 

X 2. What percentage on the value of land received as rent would 
you consider as rendering the lind a good Investment ? 
| ns. I would consider 10% of cost yearly rent as rendering: the 
land a good investment, provided it was so situated as not to wash, 

X 35. [low much ean the land in controversy be rented for” 

Ans. | should say about six hundred dollars. 

X 4. How much eleared jand is there on this tract ? 


201 Ans. About one hundred and forty acres. 
OX. Is not your estimate of the rental value based upon ~ i 
the amount of cleared land entirely ? 
Ans. it ts. 


5.4). Reet . 
Sub. & sworn to before me Dee. 25, 76. 
cE. B. McHENRY, 
D). # a AM. 
J. W. LEVY: 


I. State vour age, occupation, place of residence, 1f you know 
the land in controversy, and it is what worth now. 
Ans. Lam 45 years of age: by occupation a farmer; I live on 
the Horn Lake read, 8 miles from Memphis; I know the land in 
controversy ; | think it is worth 825.00 per acre. 
Zi2 2. What is land in that scction taxed at, if you know ? 


Ans. Mine is assessed at 20 dollars: it is 3 miles below ) 
- (! 
Childs. 


(‘ross-examuined : 


1X. Tow much would you take for your land ? 

Ans. | wouldn't take less than +40 dollars per acre, but [ don't 
want to sell. 

z X. ‘To ad thal who Wahts to ho.d land 1 that section for the 
purpose of farming, how much is the Jones land worth ” 

Ans. It is worth twenty-five dollars per acre. 


3 NX. Tlow much can you rent land for where you live ? 
279 Ans. About 150 or 175 pounds of seed cotton per acre, 


J. W. LEVI. 
Subseribed and sworn to before me Dee. 235. 1S76. 
m. A. COLE, C. & H. 
Ord r Reference. Kut. Jan. 6,779, WB. Lb, |): 442. 


PF 
ANNIE L. Jones & al. v. D. H. Towxsenn. 


In this cause, it appearing that it has been remanded to this court 
from the supreme court in order that the fund in court herein may 
he (lisposed oft by proper orders. Ol) motion ot counsel cl reference 
Is ordered to the clerk and master to report to the court from proot 
already (1) file and the present record of the cause or trom adh other 


¢ 


</ 


— “) 


J. BRB. HEISKELL ET At. io 


proof that may be offered—Ist, the amount of the fund in 
274s this cause that was loaned out; 2d, who furnished the money 

that was paid into court in this cause; 5d, what disposition 
was made of said money, to whom it was loaned, and when and for 
What time and on what terms and security. He will make this re- 
port at as carly a day of the present term as practicable. 


Dep of W. aA. Wheat i. hiled Jan. t), "ts: On Ref. as to Fees. 


|. What is your age, business, and place of residence * 
Ans. Thirty-four years of age; [reside in Memphis, and am en- 
eaged in the real estate business. 
2. How lone have vou heen doing business af s | a real 
279 ~~ estate agent in Memphis? 
Ans. About nine vears. 
3. Are you familiar with the tract of land involved in the above 
case; and, if so, what clo Vou consider a fair valuation for the same? 
Ans. I know the land in question, and consider it worth at the 
present time about sixty dollars per acre, where it is not overflowed. 
| should say about one-third of it was affected by water, but do not 
know certainly how this ts, 


L. Flow much do vou consider the overtlowed portion worth ? 


Ans. About forty dollars per acre. 
27H ». Tlow much was the same land worth in 1871 and in 1869, 
ISTO” 
Ans. | would consider that it was worth about ten dollars per 
acre more than at present. 
C'ross-examined : 
IX. Do you own any land in the neie@hborhood of the land in 
controversy 7 
Ans. [own some about 2) miles southwest of it. 
2X. Tlave you sold any land in that neighborhood recently ? 
Ans. No, sir: [ have not. 
o> AX. Do you know of any sale made in that vicinity recently ”? 
Ans. I know of [a] sale made a few years ago of land 2 miles 
south of that to I. ©. Stephenson at S40 per acre. [| did) not sell it 
mvself, but that Is my information. ‘This sale was made 
bout four years ago. The value of this land is the saie of 
the wood. [tis only 52 miles from Memphis and about 2 
miles from one mile from the Miss. & Penn. hk. Rl. 
4X. Do you know how much of the land is cleared ? 
Ans. Ido not. I bave never had any occasion to know anything 
about it except from passing. 
OX. What can the land be sold for now tor cash ? 
Ans. I don’t know. [| have not had any forsale out there. Cash 
sales are hard to make: the farmers have no money. 
6 XN. Tow do you arrive at your valuation of this tract? 
215 Ans. From the great fertilitv of the soil, the demand for 
the wood, and its easy accessibility to the market of Memphis, 
both by rail and pubhe highway, and by the assessments for taxes 
at the dates mentioned in the question. 


l0—1 148 


Qj 
_ ‘ 


é 


— - ? } y ° : 7 ! . . . ‘ . 
, X. Is the land in question valuable for anything else than a 


+ | \* 
ar l pric) bo, AC 
,. . 7 . ° , 7 ; Ps — 
Ans. I dont think it is: it is too tar tor residenees. 
SX. Tlow much cotton wil] it produce to the aere. and how mueh 
COTY) 
ne Se re oc er a ae Bee he Vere: a 
Ans. I should think it would make ora bate to the acre; more 


} ee Are } ri , . } . jc. " p . 4 $ . , 
Corn than ordmMarv lil aris ana Neariyv as muelh cls bottom Pear'nyas. 
; ; 


lO X. How long has this place been in cultivation ? 

Ans. I expect about 6 vears. |] have known it about that lone. 
It is evidently new, from the trees still in the field. 

11 N. Has there been any reduction in tl 
the past loaur Vears 
Ans. There has been, I think. about 20% —about 
ca ok 
Ans. Yes, sir: some. I] sold 12} acres of cleared thin land near 


} 


he value of real estate in 


q > ] t « ] ? ? t rh, Bee = ] > 4 
x Is there anv saie oF reali estate at this time here: 


‘ }] : at -. I 4 i> = ee ' } , ca 
(roodlett’s station, on Mi& Coit. Rovat SZO per acre eash., [le boueht 
} ‘ 
. e . > ’ ey : rN} : 7 ; . — eo 
It for residence & farm. Lhe same purchase bought 16 aeres 
¢ Gee Oe : tg: } = 2 a , a cee a 
2SU hOlnIne this at same price. l also sold 5 aeres of same tract, 
. a “} ; - ae “ z : one Ev E 
about } mile north of Goodlett’s station, for 855 cash. Phiis 
traet is about mile rom the turnpike on the state Line road, and 


is the Dunn subdivision. 


7 . } 


And further this deponent saith not. 


W. A. WHEATLEY. 


Sub. & sworn to before me Jan’y 6, 18 
KL. B. McHENRY, 
[) t. aa Me 


99 Dep. of D. H. Poston. Filed Jan’y 13, °77. 


())) question fees: 
1 ! 


|. Are you familiar with the litigation in this case, the land = in- 
volved, &e.; and, if so, What do vou consider reasonable Compeusn- 


te 


) 


tion due Messrs. Heiskell, Scott, and Heiskell for services ads allorneyvs 
in said case in chancery and supreme courts” 
Ans. [Lam somewhat familiar with the record in this cause, hay- 
ing heard it argued in [the] chancery and supreme courts and having 
eiven my deposition in the cause. The extent of the labor done in 
the case | do not know, and the record is not before me. The 
282 = questions In the case were mostly questions of law, and the 
case Was vigorously contested in both courts. The counsel 
fOr the Jones estate made vigorous arguments, and the Case Was 
mainly decided and went off on the effeet of execution sales and 
the laws ef redemption. I myself represented Mr. Townsend, and 
made the levy of the execution upon the property, and caused the 
sale to be made by the sheriff. The debt was insignificant upon 
which the sale was made, as compared with the value of the prop- 
erty, the debt being about $1,100. The property sold was worth at 
least 850,000, and would now, by proper management, realize 


#) 
“ss 


| 


B. HEISKELL ET AL. i) 


250 from 850,000 to $45,000. The fee in the ease, in my opinion, 
should not be less than from $5,000 to 86,000, as the property 

involved would justify such a fee, especially as the case went to the 

supreme court, and Was strongly contested by able counsel. 
Cross-examination by VT. P. Winctrestrer for det’t: 


| X 1. What is a reasonable fee tor the serviees in this case in the 


Ne chancery court ? 
\ be, Ans. I think that the fee should be about ? for the services be- 
-- low & 3 for the supreme court. 


basis ? Llow mueh of the land Is cleared, anil what is the 
2S difference in value between the cleared and the timbered 
land ? 

Ans. [have not been upon the land sinee 1865 or 1866; it was 
then heavily timbered: it was then worth S100 per acre; the tim- 
ber then would have realized nearly that amount per acre; the land 
was about one-fourth or fifth cleared, as I remember it, the large 
portion of which was fine land: the cleared land was the least val- 
uable, in my opinion, as the timber at that time [ was upon it was 
upon Was very valuable, eord wood selling on the Penn & Mitchell 
lands contiguous to it being worth trom 25 to $5 per cord, which 

would render the timber more valuable than the land; don’t 
285 know what cord wood is worth now. 


X 2. Ilow do you estimate the value of the land—what is your 


dj And further saith not. 


D. H. POSTON. 


Sworn to & subscribed before me Jan. i} ees 


Dep. of i P. Miteh ell. liled Jan. y~ 3 oD (pon Re f. (iN fy Fees. 


1. Where do Vou reside and how lone have you lived there? 
Ans. I reside in Memphis : have lived there since the war; have 
resided in Shelby county about twenty-eight vears. 
2. Are you acquainted with the land in controversy in this ease ; 
and, if so, what do vou consider it worth per acre ? 
286 Ans. Lam familiar with the land in question, and think 
it worth fifty dollars per acre. 
o. What was said land worth from 1860 to 1S71? 
Ans. \bout this time, | think, my brother sold land below this, 
‘ Which | do net consider so valuable as this land, for seventy «& 
seventy-five dollars per acre. I think this land could have been 


sold for the same price at that time. 


dial 


~ 


Cross-examined by counsel for assignee of Townsend : 
|X. Is any of this tract subject to overflow ? 

Ans. | don’t know whether it is or not. [| should not call this 

overilowed land. I don’t think it is subject to anything 

287 but sipe (Mr. Mitchell's spelling) water, & that is only when 

the water is at a very high stage. 


201 


chancery & supreme courts ? 


76 T. P. WINCHESTER, TRUSTEE, ET AL, &¢., VS. 


2X. How much of this tract is cleared ? 
Ans. I don’t know: there has been a great deal of timber cut off; 
I know the Jones’ were cutting and hi a Imber a good while: 
I know there is considerable cle: aring about-the house, but I don't 
know to what extent. 
> X. What makes the land valuable ? 
Ans. It is valuable for farming purposes and for the timber on 
it: it is about the nearest available timber in that direction 
988 ~ from the city: I don’t know how the timber stands now, but it 
was the same eharacter as all the timbered bottom land. 
{ X. Do you own any Jand near to this tract; and, if so, how do 
you value it? 
~ Ans. I own a small tract adjoining it, & | think it is worth $50.00 
per acre. 
4 X. Have vou sold any land in the vicinity of the tract recently ; 
and, if so, for how much & on what terms ? 
Ans. I have not, sir. 
5 X. Have vou any land in this vicinity for sale ? 
Ans. No, sir. 
6G X. Did vou not offer Banday, a dairyman, a certain tract 
259) Or parcel of land adjoining’ this or somewhere near it re- 
cently; and, 1f so, at what price 
Ans. This side of that just in the edge of — bottom I offered 
it to him at $50.00 per acre. 
7 NX. Can the land in question be sold now for fifty dollars per 
acre—the whole 640 acres ? 
Ans. I don’t know, sir. This is my estimate of what it is worth. 
SX. Is it not a fact that there is new very little sale of real estat 
in this county ? 
Ans. Yes, sir. 
9 NX. If this tract of Jand were offered for 
bidder, would it bring $50.00 per acre ” 
290) Ans. I don't think it would. You can’t sell large bodies 
f land like you can smaller tracts. | don’t know anvbody 
that’s LP Ot the mone V lo lL) WV a large tract of Jand & pay all e: ash for 
it. I know I J would not take less than $50.00 per acre for my land 
jolning this. 


cash to. the hiehest 


“7 
fils 
til 


WP. x MITCHELL. 


’ 
Mark. 


Sworn to & sub. before me Jan. 22, 77 (witness makine mark 
on ae. of broken arn). 


RJ. BLACK, 


8. do A. 
Dep. of W. C. Fowlkes. Filed dan. 25,.°77. On Fees. 
Are vou familiar with the tigation in this case, the value of 


the land in controversy, &e.; and, if so, what do you ¢ suet iy 


are: sonable compe hsation for the services rendered by Messrs 


Heiskell, Scott & Ileiskell in attending to the same in tac 


J. B. HEISKELL ET AL. ‘4 


Ans. | am familar with the tigation in the above-entitled cause, 
having come into the case on behalf of the Jones heirs & creditors 
shortly before its final hearing in the chancery court & having 
argued it in the supreme court. [donot consider myself acquainted 
with the value of the land, never having been upon it, and know it 
only from the proof in the Lio ease and from having read the 
de ee (taken on this reference) of W. DP. Mitchell, f°. C. Stephen- 
son, J. ©. Kelly, J. A. Levy, W. \. Wheatly, and D. H. Poston ; 

therefore | eannot testy as to the value of the property— 
ZUL ra ge abianir agra due solicitors for ‘Townsend. Upon 

the information that there was no contract as to fees. & that 
they have vee nothing on fees except about $200.00 during the 
long period covered by this litigation, and from my acquaintance 
With the character of the ease and with the character of the services 
rendered, T should say that anywhere between five thousand 
(85,000.00) and seventy-live hundred (S7.000.00) would bea reason- 
able allowanee to semaines solicitors. This estimate embraees 
entire seryiees rendered in ease. 

(‘ross-examined : 

I X.:What do you consider a reasonable compensation for the 

Si rviees of \Iv. ‘Townsend ’s counse! 11) the conduet of this 
293 case in the inferior court ? 

Ans. It is very difficult to answer this question. This much 
hy wav of explanation : for the reCasoll tliat the case was lost by Mr. 
‘Townsend it) thre court below, and the estimate | have made is based 
upon all the facts & circumstances connected with the case and final 
success In the supreme court. Being unable to answer the question 
directly, owing to the peculiar circumstances of the ease, 1 would 
merely Say that, Inasmuch as the case was lost in the court below, 
had the eonnection with the ease then «& there terminated, that 
$1,000.00 or S1,5900.00 might have been a reasonable tee, if paid or 

tendered thre ll. lf, howeve lr, the solicitors head the Th cle dvyise dl 
294- an appeal, and were ready & willing to prosecute it, a much 

larger fee mieht have then been chareed in case Mr. Town- 
send should have declined to take an appeal or retain them as coun- 
sel in the appellate court, say between SL5S00 & S2.500. 

And further deponent saith not. 

WV. C. FOWLKES. 

Sub. & sworn to before me Jan. 2o, 1S77. 

kK. B. McHENRY, 
mt &. 
Reportof OC. & Mas to Loaned Fund. Filed Jan. 16, 777. 
Chancery C't of Shelby County. 
j } 


ANNIE L. Jones ef al v. D. TE. Pownsenpn ef al. 


In response to the order of reference in this cause of Jan. 
200 O, IS76, the master respectfully reports that he gave the sol'rs 
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for all parties due and legal notice of the taking of the ac On 
the day designated ho one appeared & no proof Was offered, but 
from the papers in the cause & the books of M. DD. Stewart, C. & AM. 
of the late 2 chancery court, the following facts are found NX reported 
On the ldth of Aug., 1871, the heirs of Wim. I. Jones, deed, para 
into the hands of the said Stewart the sum of 81,615.00, which sum 
was furnished them by J. P. Kilbreth & R.C. Brinkley, the former 
furnishing $1,000.00 and the latter $615.00, which was, on the 27th 
of March, 1872, under order & agreement of that date, loaned to It. 
(. Brinkley, who execute- a note of that date tor S1.615.00, pavable 
four months after date, with 10 per cent. interest from cate, 

296 on which H. L. Brinkley was security. The interest to this 
date amounts to 8775.62, making the total of principal and 


Interest 82,590.62. 
Respectfully subniitted. 
iE. A. COL, C..& &., 
Mel ENRY, 
P.O. & i. 
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Jan. 16, 77. 


Order for ay iive nttin of Fund. k£. Jan. 26, Ti. J BL. 16, jp. De, 


ANNIE [L. JONES cf al. 
V. S400, 
D. H. Townsenp ef al. J 


It appearing from the clerk & master’s report, filed herein on 
Jan. 16, 1877, that the fund of $1,615.00 in court im this cause 
was, on March 27, 1872, loaned out by the clerk and master under 

the order of the court, and that Rh. C. Brinkley became the 
297 borrower of said money for the term of four months, pay- 

able, with ten per cent. int. from date, with HH. L. Brinkley. 
as his surety, which note has not “been paid, or any part thereof, 
and that there was due them at the date of said report, includ- 
ing the stipulated interest, the sum of $2,590.62: and it further 
appearing that the said fund of $1,615 was turnished to the ecom- 
plainants, the heirs of W. E. Jones, for the uses & purposes of this 
cause, by James P. Kilbreth and R. C. Brinkley, who were and ar 
creditors of the said Jones estate, to wit, the sum of S100 hy 
P. Kilbreth & the sum of 8615.00 by said Brinkley, and it 


i 


James 
bein 

considered by the courtthat said fund,with its acerctions, ought 
295 now to be repaid Into court in order that the parties who tur- 

nished the same may have it refunded to them with their 
several proportions of the interest or accretions thereon, it is aceord- 
ingly, on motion of counsel for the complainants and for said Kil- 
breth, ordered that the said sum of S82.390.62) be now repaid into 
court by said Kk. C. Brinkley & HL. L. Brinkley, and that the clerk & 
master eall in the same to be paid into court by said Brinkleys in 
ten days after service of a copy of this order on them, and that the 
clerk & master issue at once a copy of this order to be served on said 
Rk. CG. & H. L. Brinkley. 


J. B. HEISKELI ET AT res, 


Dep. of Josiah Patt Psor. bil a iy bh. | , ai # 
On fees. 


Ze [| have been request ted to examine the record in this Cause, 
together with the brief of the defendants Townsend’s counsel, 
and to tix what, in my opinion, would be a eae le fee for the 
SCrylces performed by Messrs. Tleiskell, Scott & Teiskell. | have 
not had the time to give the record that eareful reading which a 
matter of so much importance would seem to require. seer a | 
have looked into it suttigiently to give me,as | think, a general and 
a correct idea of the m: onitude and extent of he litic ea ition. In 
connection with the record [have also read the statement made by 
W. LL. Seott, one of Townsend’s solicitor’ s,as to the services performed 
by Juimself. It appears that some time in the year 1566 
S00 “Townsend caused an execution which had been issued on a 
judgement obtained by him against W. EE. Jones for something 
over SI,1L00 to nie levied on a very valuable tract of land belonging 
to Jones, situated 4 or 5 miles from Memphis. At the sale of the 
land by the cherift the same was bid off by Townsend for about 
S1.242. Thetract thus purchased contained something over 6 tO aeres. 
No steps were taken upon the part of Jones to redeem the land until 
after the expiration for the time for redemption. “Townsend about 
this time advised very constantly with his attorneys, [eiskell, Scott & 
[leiskell,in regard to his right and legal ability to hold on to the land. 
The- advised Pownsend that, in their opinion, he could recover 
4) | the land, but to take no action and wait until the other par- 
ties ap ypeated t o the courts. In the month of Feb., IS7%), the 
bill in this eause was filed seeking to enjoin Townsend from com- 
miitting trespass on the lands. The complainants were represented 
by able counsel and the litigation scems to have been from the be- 
ginning conducted with energy and ability on both sides. The 
judgement on which Townsend's execution was issued was attacked 
upon technical grounds, the validity of the sheriff's sale was attacked 
because the land was not sold in separate lots, and the entire trans- 
action Was vigorously attacked on account of the grossly inadequate 
price paid by ‘Pownsend for the land. These were some 
002 of the prince ipal erounds of the litigation. Quite a number of 
de posit ions were take li, and the case seems to have been CALVC- 
fully prepared for trial in the chaneery court. In that court the 
sale Was sel aside Ol accoulhtl ot the POSS inadequacy ot the price 
and the complainants were permitted to redeem the land by pay- 
Ing ‘Pownsend his purchase-moneyv with interest. The ease was ap- 
pealed to the supreme court of the State, where it seems to have been 
elaborately argued. In that court the decree of the chancery court 
was reversed, and it seems that Townsend, on his cross-bill, got all 
that he asked. The result of the tigation was that Townsend 
eot over 640 acres of land for 81,242.97, estimated in the 
Ue chancellor’s decree to have been wort h at the time of the poul- 
chase at from thirty to fifty thousand dollars. It seems to 
have been a bold speculation upon the part of Mr. ‘Townsend, and 
he chie fly Invested im the ente rprise the ene rey, , ability, and fide lity 
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of his lawyers. The land was estimated by some of the parties to 
have been worth as high as 860,000. It is somewhat difficult to esti- 
mate a fee in a ease like this. I think the fee should be measured 
in some degree by the nature of the transaction upon Townsend s 
part. Where an individual invests a sinall amount of money In an 
enterprise, such as a doubtfuld title, 1 think the lawyer who conducts 


the litigation growing out of the transaction should be paid 
4 <l fee somewhat 11) proportion LO the laree benetit which has 


accrued to him. Then the amount involved and the charac- 

ter, extent, and difficulties of the litigation are all to be considered. 
When all these circumstances are considered in this case | would 
say that 20 per cent, on the value of the pPropervy would be a reason- 
ble fee to be allowed Myr. Towiisend’s solicitors. It seems, however, 
that the land has ereatly deteriorated in value since the commence- 
mentot the litigation. This tact, [should t hink, ought to be considered 


Inestimating the fee as materially lessening it,in bkemannerasappre- 
elation should materially iInerease the fee. BO cia Buttes hae nie. 
are to be tound in the amount, the extent. and the diflicultics 
BOD ot the service performed, [f the property had depreciated 
from £00,000.00 to S5,000.00 twenty per cent. on the 85,000.00 


would evidently not be a fair compensation. Again, 1t should be 
considered that Mr. ‘Townsend’ solicitors have been conducting this 
litigation with varying success for a pees of eight vears without 


anv compensation up to this time. The laber of defendants solici- 
tors, their time and ier Setenis, Sere ewetes this litigation. 
In all business transactions Investine) s, When properly made, yield 


} 


rat profit when echents are unable to os OL stipulate nob to Pay fees 
until the end of the Htigation. Why should not the long and tedious 

delays to which counsel are subjected be taken into the ae- 
2906 count in estimating the fee at its termination? ITad Mr. 

Townsend agreed to pay his solicitors twenty-five hundred 
dollars at the commencement of the suit and twenty-five hundred 
dollars at its conclusion, in view of the value of property at that 
time and the nature of the case, the amount would not have been 
considered unreasonable, vet the retainer of S2Z.500.00 would have 
yielded a profit at the legal rate of interest of $2,000.00 up to this 
time, making he &2,500.00 paid them equal to S4,.000.00 pad how, 
as | 


understand them | would say that five thousand dollars would bea 


ln consideration of all the facets and circumstances of the ease 


reasonable and wroper fee to be allowed Mr. TPownsend’s at- 


oUY torneys In this case. | fix this estimate in view of the fact 
that the oso © has) probably deprecated in value one 
hundred per cent. sin s purchase. 


And further t cisdeennes salth not. 
JOSIAH PATTERSON. 


Cross-examined : 


1X. Please state what vou think weuld be a reasonable fee for 
the counsel of Mr. Townsend in the conduct of this case in the in- 
ferlor court. You have stated what vou think a reasonable fee for 
the services entire in all the courts. Please apportion the fee. 


J. B. HEISKELL ET AL. S] 


Ans. All the legal questions seemed to have been raised in the 
chancery court. There was nothing to do in the supreme [court] 
but to argue the case upon the record. ‘The same attorneys 
B08 represented Mr. Pownsend in both courts, and I think it 
night be safely sald threat three-fourths of the labor Was done 
in the chancery court. This, of course, has reference to these par- 
ticular attorneys, and totheir labor. What I mean to say is that the 
attorneys who had eondueted the Case 1 the court below eould 
afford to argue it in the supreme court for $1,200.00. Tad Town- 
send employed new counsel in the supreme court [think the fee in 
that court should be much Jarger. In that case three thousand 
dollars, | think, would be a proper fee. 
JOSIAH PATTERSON, 
sworh to & subscribed before Me lebr'y i IST. 
[SEAL | JNO. P. TREZEVANT, 
Notary Public. 


oY) Report lof | C.& Mas to Fees. Filed Febr'y 17,1877. 
Chancery Court of Shelby County. 
A. L. Jones ef al. v. D. TE. Townsenn «& al. 


In response to the order of reference in this cause, of date Dee. 19, 
1S76, the master respectfully reports that, after due and legal notice 
to the solrs for all parties Interested of the time and place of hear- 
Ing proof, &e., the said sol’rs came before him and took the deposi- 
tions of W. A. Wheatley, I. C. Stephenson, J.C. Nelly, J. W. Levi, 
W. DP. Mitehell, W. C. Fowlkes, D. TT. Poston, and Josiah Patterson, 
& on this proof submitted the case. From this proof the master 

finds & reports that Messrs. Heiskell, Scott & [leiskell are enti- 
S10 tled to a fee of five thousand five hundred dollars (35,500.00) 
for services rendered the defendant in the chanecry & supreme 
COUTTS. “ 
Respectfully submitted, 
1. A. COLE, C. & WL, 
By bk. Bb. McHENRY, 
D.C. & 


ee 


Ord ’ t{8 ln lund. DA Meech Ss. Ke AT. B. ie [)- 250. 


Annit: L. Jones et al. ) 
v. SL S400. 
D. H. Towssenp. J 


In this cause, it appearing from the report of the C. & M., filed 
herein on Jan. 16, S77, that of a fund of $1,615.00, formerly loaned 
out in this cause, and which was borrowed by Kk. C. Brinkley on 
the 27th dav of March, 1872, the said Brinkley had originally fur- 

nished the sum of 8615.00, & the remaining $1,000.00) had 
S11 been originally furnished by J. P. Nhilbreth, of Cincinnati, «& 
it further appearing that the sum now due of principal so 


1{—I1J1-4s 
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loaned out & interest thereon, & which has been ordered by the 
court to be paid in, still remains due to said R. C. Brinkley & said 
J.P. Kilbreth in proportion to the sums so furnished by them re- 
spectively, & it now appearing that said Brinkley has accounted 
for & paid over io said Kilbreth the sum due to the latter out of 
said tand, to wit, $1,000.00, with 8495.00 interest thereon -to March 
10, 1S77—total, 1,495.00—the receipt of which said Kilbreth, by his 
counsel, here acknowledges in open cvurt, and that the said hh. ©. 

Brinkley is himself entitled to the remainder of said fund, 
ol? it is considered by the court that no necessity exists for the 

repayment of any portion of the fund into court, & the rule 
requiring said Brinkley to make such payment is now vacated & 
caneelled, and the matter of sald loan is fully settled, & the C.& M. 
shall deliver to said Brinkley his note aforesaid for 31,615, dated 
Mar. 27, 72, & filed in this cause for cancellation, & his batility as 
borrower is hereby fully discharged. 


Decree on Report as to Fees. Kat. Meh. 16,777. AL BL AT, p. 22 


A. L. Jones et al.) 
v. S400. 
D. H. Townxsenn. | 


This cause coming on to be heard before the Ton. 

ole iP 5 Morgan, chancellor, on this the 16th Mar., IS77, on 

motion to confirm the report of CL. & MM. herein, filed the 

17th day of Feb., 1877, which report allowed Messrs. [Leiskell, 

Scott & Ileiskell the sum of SO 000.00 iis compensation for services 

In this case, & which report beliig unexcepted to is in all thines 

hereby confirmed ; & it appearing thatthe sum of 8200.00 has here- 

tofore been vaid by det’t to Teiskell, Scott and Heiskell on fee in 

this Case, the same is ordered to be credited Upon the amount by the 

C.& M. Judgementis hereby rendered in favor of Messrs. IHeiskell, 

Scott & Heiskell for the sum of $5,500.00, & a lien having been de- 

clared in the supreme court on the land recovered in this 

ol-t cause in favor of said ITeiskel]l, Scott & ITeiskell, said amount 

of 85,500.00 Is hereby deelared to be the sum secured to them 

by said lien on the land herein recovered by defendant or his as- 
signee In bankruptcy. 


Order of Sale. hut. July 10, S77, AL BLAS, p. 57. 


A. L. Jones et al. 
U. D400, 
LD. I. Towssenp. J 


This cause coming on to be further heard this day, & it ap- 
pearing to the court that on the 16th day of Mar, IS77, a decree or 
order was entered in this cause confirming the report of the C. & M. 
filed herein on the 17th day of Feb., 1877, as to fees of Heiskell, 

Seott & IHleiskell, & reciting that a lien had been retained 
O15 in the supreme court on the land involved in this cause in 
favor of said attorneys for fees & fixing the sum of fifty-three 
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hundred dollars (35,500) as the amount so secured by said lien, and 
it appearing that the said sum remains wholly unpaid, therefore it 
is ordered, adjudged, & decreed that unless the said amount of 
$5,500.00 be paid into court within thirty days from the entry of this 
order the ©. & M. shall advertize for sale the 640-aere traet of Jand 
involved in this cause, & which is more particularly described as 
follows, to wit: Beginning at the northeast corner of 2,250-acre tract, 
known heretofore as the Weaver & Turner tract, runs thenee south, 
erossing Nonconnah ereek, in all 61 chains & S87 links, to a 
516 stake, the northeast corner of the S. EE. division of said 2,250- 
acre tract; thence west with the north line of said S. Ie. divis- 
ion 106 ehains 1 link to the central corner of all of said divisions: 
thenee west with north line of Weaver 515-acre tract 60 chains 57 
links toa stake on the north line of said 2,250-aere tract: thenee 
east 57 chains 51 links to a stake near the bank of Noneonnah 
ereek: thence north 7S° east 9 chains SO links, crossing said ereck, 
to an elm on the east bank of the creek; thence 38 chains 90 links 
to the beginning, containing 640 acres, more or less: and, after 
eiving 30 days’ notice of the time, terms, & place of sale by at 
least four insertions in one of the daily newspapers published 
in the city of Memphis, shall proceed to sell the same, 
O17 or so much thereof as may be necessary to satisfy said jude- 
ment, at publie auction for cash to the highest bidder, pro- 
vided that if the tirm of Heiskell. Seott & Heiskell, or either of 
them, become the purchaser they shall only be required to pay the 
amount of said bid over and above the amount of said fee. The 
C.& M. will make report of sale at the earliest date practicable. 


Decree Conf’y Sale, Vesting Title, &e. Ent. Oct. 26,77. ML B19, 
p. 414. 


ANNIE L. JONES 
', ¥ B400. 
I). I]. TOWNSEND. J 


Thus Ciuse coming Oh to be further heard Ol} the ix port of sile 
heretofore filed 11) the CAUSE, which report Is in) the words WN figures 
following: 

O1S Chancery Court of Shelby County. 
ANNIE L. Jones v; D. H. Townsenn. 


The undersigned, clerk and master of the court aforesaid, begs 
leave to report that, in pursuance of a deeree for sale entered in the 
above cause on the 10 day of July, 1577, after giving the required 
notice of the time, place, and terms of sale by advertisement in the 
Memphis Appeal, he proceeded to sel] at publie auction to the high- 
est bidder, in front of the elerk and master’s office, court-house 
building, Main St., in the eitvy of Memphis, Tennessee, on Sat- 
urday, Oct. 15, 1877, within legal hours, and on the following 

terms, viz: cash, the following deseribed property, situated 
519 in Shelby county, Pennessee, to wit: Beginning at the north- 
east corner of a 2,250-aere traet, known heretofore as 
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the Weaver and Turner tract, runs thence south, crossing Non- 
eonnah ereek, in all 61. chains and S87 links, to a stake the 
northeast corner of the S. E. division of said 2,250-acre tract ; thence 
west with the north line of said southeast division 106 chains 1] 
link to the central corner of all of said divisions; thence west with 
the north line of Weaver’s 513-aere tract 60 chains 37 links to a 
stake on the north line of said 2.250-acre tract: thenee I. 57 chains 
51 links to a stake near the bank of Noneonnah creek: thence 
north 78° east 9 chains 80 links, crossing said creek to an elm on 5 
the east bank of the creek; thenee 3S chains #0) links 
320 to the beginning, containing 640 aeres, more or less, when 
and where same was struck off and sold to Heiskell, Scott & 
Heiskell at and for the sum of fifty-three Jundred dollars, theirs 
being the highest and best bid offered therefor. Inasmuch as said 
purchasers own the judgment herein, to satisfy which said) sale was 
made, amounting to 8$5.300.00, which will exceed the purchase atter 
adding interest to said judgment and deducting the costs of suit, 
amounting to S——, from the purchase-money, they will not be re- 
quired to pay in the entire purchase-money ; and dhravine assumed 
the costs aforesaid, which will remain a Hien on the property 
O21 ~~ till the same are paid, they are entitled to decree conte sale 
and vesting title subjeet to said len, Xe. 
Respectfully submitted. 


KH. A. COLE, C. & AL. 
RnR. J. BLACK, D.C. & I. 

Oct. 13, ‘77. 

; 

And the said report being unexcepted to is in all things con- 
firmed. 

It is therefore decreed that all the right, title, and interest of D. HL. 
‘Townsend or hisassignee in bankiuptey, T. P. Winchester, or of any 
party or parties complainant or defendant in and to this land, be 
divested out of any and all of them and vested in J. B. Ieiskell, 
W. L. Scott, & C. W. Heiskell, formerly composing the firm of [eis- 
kell, Seott & Heiskell, who, as appears from the report hereia, be- 

came the purchasers of said land at the sale, and, if necessary, 
322 the C. & M. will issue a writ of possession to put said) pur- 

chasers in possession of the tract of land described in the 
report. 

On, to wit, June 17, 1881, the following proceedings were liad and 
appears of record, to wit: | . 


Final Decree. 


T. P. Wincrester, Trustee. 
M 


J.B. Hetskecn ef al. 


Be it remembered that this cause feame] on to be heard before the 
Hlon. W. W. MeDowell, chancellor, Wve. on the bill. q“nswer. exhibits. 
the proof on file, agreements of counsel, and the records referred to 
in said agreements, and it appearing to the eourt that the com- 
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plainants are entitled to no relief, 1f is ordered, adjudged, & 
aoe decreed that the bill be dismissed. It is further ordered that 
the respondents recover of complainants and surety all the 
costs of this cause, for which execution may issue. 
rom this decree the glen, Jainants pray ali i | ape to the next 
term of the suprehne eourt of ‘Tennessee, LO he rome a Jnekson, for 
the western division of the State, on Ist Mond: 1 April, 1582, 
whieh appeal Is eranted (1) condition that anes ts execute an cl})- 
peal bond, with security satisfactory to the clerk, conditioned as pre- 
scribed by law, in the penalty of S250, within sixty days from this 
date. 
It is ordered, by consent and agreement of parti s, that the clerk 
11) making out the transeript COPV into if only such parts of 
a2 thie reeord In thie ease otf * Jones rs, ‘Tow bsecrie Si Li} ntioned 
aD the agreement of eounse! OT) fie. iis aeerued after the CASE 
was remanded from the Supreme court under its decree mM INS76. It 


. } ° ‘ 5 >] | 
is agreed that the transcript of that cause, now on file in the supreme 
i 
4 ) e ‘ 4 ] , , ' 
court, may he Lseact OF the tris] Oo] this eause In that court 1) the 


er mead with: Tike offict as if 1b wore again conte ois ths 
Sabie man hel Lida Wit i hike effect as 1 al Were Lvalhh COPTEs to this 


record. It is further agreed that the record in ease of Ben. Mav ef 
alo vs. VP. P. Winchester & a/., mentioned in the agreement, in whieh 


compl. T. P. Winchester, was appointed as trustee in the place of 
W. Winehester, deed, trustee under the 1D. - ‘Townsend 

ooo trust deed, need not be copred into the transeript, the def’ts 
now withdrawing objections to the regularity of sie proceed- 

) 


Ings and agreeing to make no point on said proceedings in the su- 


preme court. 


Appeal Bond, eiled July ae SI. 


We, T. P. Winchester, W. S. Staley, E. b. Mellenryv, receiver 

Hernando Ins. Co.; Ben. Mav, S. S. Jobe, adm/r of S. M. Jobe, deed 
: . . y . ren ; 17 4 
& Taylor, Joy & Co., for use of W. I. Tavlor, appellants and surety, 
acknowledge ourselves indebted to J. B. Lieiskell & a7. = 
the sum of two hundred & fiity dollars: to be void if the said T. 
Winchester and others, named above as appellants, who have praved 
l 


Cie | } “ . } : r 4) Re ee : 

for and obtained an appeal from a decree of the chancery 
026 court of Shelby county in a — in which T. P. Winchest 

ct al. — comp Jainants and J. B. iia & a/. defendants to 


the next term of the supreme court og Tennessee for the district of 
West ‘Tennessee, to be held cl fe cael V1; i lison ((O., On thie first 
Monday in April next, shall pay all such costs as shall be awarded 
against them by said supreme court. 
This 8th day of July, 1881]. 
ib. B. McHENR 
Receiver Lh nein fins. Co., 
bv S. TH. DUNSCOMS, Pres’t. 
~ S$. WH. DUNSCOMB. 
STATE OF ‘TENNESSEE, } 
Shelby founly, 


I, Robert J. Black, clerk & master of the chancery court of 


027) Shelby county, do hereby certify that the foregoing 314 pages 
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comprise a full, true, and perfect transcript of all the proceed- 
ings had in a certain cause lately ] ~~ herein, wherein T. PB. 
Winchester, tr., ef al. are auesatnadite and J.B. Heiskell ef af. are 
defendants, as the same appear of record eal on file mn my office. 

In witness whereof T hereunto set my hand and = the seal of 
said court, at [my] office in) Memphis, this 19th day of October, A. 
DD. ISS]. 


(SEAT. | R. J. BLACK, C. & M. 


328 & 329 T. Po Wixcnuestrer, Trustee, &e., ef al., t 
v. 


DB. HEIskeE.t e¢ ad. 
Irom the chancery court of Shelby count Penn. 


On the 12th of eb'y, ISSO, TT. P. Winchester, as paren and the 
other compl’ts, as beneficiaries under a trust deed executed by 1D. 
If. Townsend, filed their bill in the chancery court at Memphis 
against the defendants, seeking to have the claim of title of defend- 
ants declared invalid and removed as a cloud upon the comptlain- 
ats’ title, and for possession of the tract of land in the bill, in order 
that the trustee mav execute his trust, Xe. 

On final hearing the bill was dismissed by the chancellor, and 
the complainants ap — ‘d to the supreme court. 

The f: icts of the Case APEC AS follows: 

oO One D. TH. Townsend obtained a judgment in the cireuit 

court of She Iby county on the 6th of June, LS66, against Oe 
W. FE. Jones for $1,188.25 and costs; that execution issued on said 
judement on the 23rd of June, IS8S6, and was, on the 9th Auwust, 
IS66, levied on the lands deseribed in the bill as the property of 
said Jones, and on the 12th of Sept., 1866, sold) by the shemtf and 
purchased by Townsend at and for the price of $1,242.97, being the 
amount of judgment, interest, & costs. The time for redemption 
having expired without having been redeemed, and Townsend hav- 
ing paid the costs, &e., and satisfied his judgement, the sheriff exc- 
cuted him for the land on the 28th of March, 1868, and deed — duly 
acknowledged and recorded. Before the execution of the deed and 
before the time for redemption expired sald W. Ie. Jones died intes- 
tate, leaving a widow, Annie L. Jones, and several children. Dower 
Was assioned to said widow out of the lands. 

In January or deirsunest f IS69, Annie L. Jones ef al. 
widow and ¢ehildren of said W. E. Jones, filed their bill and 
amended bill, in the chancery court at Memphis, 7. D. HW. Townsend, 
to recover possession of said land and have the sale to Townsend 
by the sheriff set aside and the sheriff's deed eancelled, &e., and to 
redeem, &e., the land so sold and purchased by Townsend at. said 
execution sale by the sheriff, it beine the land in controversy. 

W. L. Scott, one of the defen’ts, as a member of the law firm of 
Humes, Seott [&] Poston, having obtained the judgement and pro- 
eured the sale of the land, and afterwards, as a member of the law 
firm of defendants, Heiskell, Scott & Heiskell, having prepared 
title papers, Xe. : 


a « 
i 
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The defendant, D. HT. Townsend, employed the defendants, ITeis- 
kell, Scott «& Hleiskell, to defend said suit and protect his title 
Zz to said Jand., They answered the bill for him and filed a cross- 
bil] to have his title declared and quieted and obtained an 
mnyunetion, Ke. 

The chaneellor decreed in favor of complamants, Anmie L. Jones 
ef al., and on appeal by Townsend to the supreme court the deerce 
of the chancellor was, at the September term, I1S76, to wit, Sth of 
Deeember, 1876, reversed and the bill dismissed, and the supreme 
court on the eross-bill decreed as follows: “And it appearing that 
sald Townsend is entitled to the relief prayed in his cross-bill to 
have lus title declared and quieted, it 1s, therefore, adjudged and 
deereed that the said “Pownsend has a good title to the said tract of 
[land | and premises by virtue of his sald purchase and sheriff's 
deed 1n fee-simple.” 

Qn the ISth of June, 1875, and pending this suit of 
S90 ot Jones et al. v. Townsend, D. H. Townsend exeeuted and 
delivered his trust deed of that date to George W. Win- 
chester as trustee, whereby and wherein he conveved certain real 
estate therein mentioned and deseribed in trust for the purposes and 
upon the trusts therein set forth. Amonest other property therein 
conveyed is the tract of land of 646 acres in controversy in this 
CASC. All the other property conveyed in said trust deed has been 
sold by the trustee and proceeds prorated among the creditors se- 
cured, leaving complainants’ debts unpaid as charged. Each of 
complaimants have proved their debts. The objects and purposes 
of said trust as set forth in the trust deed areas follows. (We copy :) 
“This conveyance, however, is in trust for the following uses and 
purposes and none other—that Is to say: Whereas Ben. May 1s 
bound for me as endorser upon the following-deseribed notes and 
bills, to wit: 


‘> 
ede) 


5 45% One note due Ilernnando Insurance Co. June 16th. 


Ce i ila eka leat ee en eh cal ded ec 

One due 4th Nat. Bank 29 June -__-___ Le en 125 OO 
[lernando Ins. Co. 8 July, “75. ss sch ees goa eaelans aie L.o0O0 OO 

Dayior, Gay, &¢., 20 F086, 10. 2 os ce ed cows PS4 OU 
[lernando me, CG, 28 SOIT, 1 Oke sn wwe -« Lene 

P. Tugele June 28, ’75_--_-- ~~ om sale 700 OO 

” Pe, ON ES I) Bia eh el xt kw oe eee Lov OO 
Fianters ie. Co. AGM, 4, 104665 cnsscanawinuwe [250 O00 


And whereas lam also indebted to Ben. May in the further sum of 
So26.41 by note held by him due on 4th of Nov., 74, being a note 
taken up by him as endorser, and he is also bound as endorser for 
me on a note held by Judge llett due July 15th, 1875, in the sum 
of ST,000.00 > and whereas also W. oS. Staley became bound as my 
security on an appeal bond in the case of Marr ef al. against the 
Bank of West Tennessee in the Ist circuit court of Shelby county 
in the sum of about 88,000.00, and being desirous to indemnify and 

save harmless the said May & Staley from the Hability thus 
ov Incurred as surety and and endorser : 


ig Ve 
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Now, if said party shall be constrained to pay off and dis- 
charge any of these liabilities, and I shall fail to reimburse the 


amount thus paid within a sca of two years from the date of 


these presents, then [ authorize & empower my trustee 

LO sell the Property conveyed Or sO much as may be hecessary to 
raise the money adequate for the payment and discharge of such 
liabilitie 

The trustee will apply the proceeds of sale— 

First. To the payment of the costs of of executing this trust. 

Second. To the payment of these Nabilities or such such as have 
acerued and fallen upon said endorsers, it being intended to place 
them both on an equal footing. 

And, lastly, LO pay the remainder, if any, to me.” 
ed Ben. May and Staley are both insolvent and non-residents 
of the State 

The amount realize d DY the trustee from the sale of propre rly IS 
insuflicient to pay off the debts. 

Judgement has been rendered on the bond, but Staley has paid 
nothing on it. The lability of May, as endorser, has been fixed, 
and the de Ly ts ot the COM) ainants’ beneficiaries have acerued and 
falle 1} Upon said Ln lorser, May, and the debt ot Bank of West Ten- 
nessee has accrued and fallen upon Staley. The debts of the com- 
plainants’ beneficiaries are debts secured by said ‘trust deed. 

On the star of Nov., 1875, D. HH. Townsend filed his petition in 
bankruptey, and on the 12th of Jan’y, 1876, complainant Win- 
cheste I Was ieee Or elected his assignee 11) bankruptcy. 

On the 17th leb'y, IS7T6, all of the assets of Townsend were con- 

veyed to said assignee by deed in the ordinary form of such 

QOS conveyances, and none of this tract of 646 acres involved 

herein was among the property sect apart to said bankrupt as 
exempt under the bankrupt law. 

On the 13th of Deeember, 1875, Townsend was declared a bank- 
rupt, and Or) the | lth of Mareh, ISS1. received his discharge. His 
assignee has paid to the creditors of bankrupt out of his estate 214 
per cent.on their claims proven—said claims agere wating $26,012.08. 

Complainant I. B. MeHenry is the duly appoint receiver of 
the assets of the Bank of West Tennessee. 

G. W. Winchester, the trustee in said trust deed, died in 1879, & 
on 21 April, 1879, T. P. Winchester, one of the complainants, was 
duly appointed trustee in his room and place by proper proceedings 
for that purpose by deeree of the chancery court of Shelby county, 

Tenn., and duly invested with the title to the property therein 
os) conveyed and described, and with all the powers therein 
eranted. 

Di ring — pe nde wmey QO] the sult of Annie Lu. Jones el al. va. 1). LT. 
Townsend said Townsend purchased her dower interest in said land 
for 89 =00 00. 

The defendants, Heiskell, Scott, & THfeiskell, faithfully and. effi- 
ciently represented D. TL. Townsend in said cause of Annie L. Jones 
etal. v. him, and faithfully and successfully prosecuted the cross-bill 
in said cause. In the deeree of the supreme court in said cause of 


Bee 


Set 
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December Sth, 1876, the supreme court decreed and adjudges as fol- 
lows: “And it appearing to the court that there is a fund in the 
POSSeSSION of the court below deposited for the redemption of the 
land in dispute, to which fund the complainants are entitled, and it 
being proper for the said court to take order therein, and it being 
suggested to the court that pending the proceedings In this 
o40 court the title of the said Townsend has been assigned to 
Thomas P. Winchester, Isq., his assignee in bankruptey, it Is, 
with the consent of said Townsend, by his counsel, ordered that the 
sald Winenester be made a party to this decree, and by consent this 
cause Is remanded to the chancery court of Shelby COUNLY to take 
order in relation to the fund above named and to take an account 
and make report of the reasonable counsel fees of the counsel, [Leis- 
kell, Scott, & TLeiskell, for which a len is hereby declared on the 
premiscs In controversy, the said Winehester asking that said ae- 
count be taken then.” 

The cause was remanded and = reimstated on the dockets of 
chaneery court of Shelby COUNTY by procede ndo. The aeeount of 
counsel fees | Wats | taken ,and the clerk reported 35,500.00. ‘The report 
Was confirmed, and the land, in default of payment of the fees within 

0 days, ordered sold to satisfy same. Phe 85,500.00 reported 
ot] by the clerk was by the defendants credited by 8200.00, paid 
by Townsend, and the amount allowed them was reduced to 
$5,500.00. There was default of payment,and the land] was] sold and 
purchased by defendants, they bidding the sum of 85,500 00. By de- 
cree of the court they were allowed to bid on said land, paving all 
on their bill, if any, over amount of their debt. This sale was on 
the 15th of Oet., S77. Report of sale was confirmed on the 26th Oct., 
IS77, and deeree divesting all right, title, and interest of D. H. 
Townsend, or his assignee, T. P. Winchester, or any other party or 
parties, complainants or defendants in and to said eause, divested 
out of them and vested in J. B. Heiskell, W. L.Seott, and C. W. Heis- 
kell, formerly composing the firm of ILeiskell, Seott and Heiskell, 
and order for writ of possession to Issue. 
The fund in the court paid in for redemption of the land 
d42 was paid over to the party entitled to it by order of the court. 
T. PP. Winchester, assignee in bankruptey of Townsend, 
took possession of this property and rented it out for the vears of 
IST6 & 1S77, and thaé luis tenants were in possession In 1877 when 
defendants took possession of the land: that ‘fan is shown in this 
report and the record and proof in the cause [that] the assignee 
and creditors of said Townsend have set up no claim to this prop- 
erty. 

The value of said land, as shown by the proof of the witnesses 
on takine the account of counsel fees, was over 820,000.00, Neither 
the trustee nor any of the beneficiaries under the trust deed were 
before the court, or entered an Appearance before or after the cause 
was remanded to “ take order” or take the account of counsel fees ; 
hor were they, or either of them, brought before the court, or any 

steps taken to bring them before the court after the cause was 
etd remanded totake the account for counsel fees or for any other 
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purpose, nor were they parties to said cause at any time or 


forany purposa The Hernando Ins. Co. “iis ww from outside knowl- 
edee that said account was being taken, and perhaps the trustee 


knew it. The assignee, on 27th Feb’y, 1875 ) sold at pub lie snle the 


right of rede mption in and to said 640-aere tract land,and the IHer- 
nando Ins. Co. became the purchaser of said equity of redemption 
for S25.00, and exeeuted deed to the purchaser. 

The land sold and purchased by defendants, as stated herein, was 
sold subject to redemption. In the trust deed the equity of redemp- 
tion is walved. 

The bill alledges that defendants had a Hen on the land for 
their professional services, and that Townsend [liad] no notice or 
knowledge that defendants claimed a lien on the land, and | was | igno- 

rant of the decree declaring the lien until after the cause wa- 
O44 remanded, & that the decree declaring the lien is void and in- 

operative as to them and Townsend, and that the chancery 
court had no jurisdiction to take the account of counsel fees and 
order sale sh land: that same was a new suit and ioongais 
was exclusive In bankrupt court, being a matter in bankrupts 

The bill links that compl'ts are not estopped or bound wd the 
suid deeree or proceedings In the Supreme Court or chanee rv col Ur. 
The bill also charges that defendants contracted and agreed to de- 
fend said suit for a fee of — thousand dollars and were not to charge 
more for their services. This the answer denies and states that they 
had no contract or agreement as to their fees. 

Townsend owed defendants several hundred dollars for protes- 
sional services on other matters. ‘Townsend paid them) So90.00. 

They state in their answer that they applied this to other fees 
o4) except $200.00, and that there is 850.00 he is still entitled to 

credit for, making S250 that he is entitled to credit for on this 
tec. The proof of the witness-, D. I. Townsend and Spicer and 
Staley, were not taken on the reference as to their fee, but their dep- 
ositions taken in this cause and from entry on the books of Heiskell, 
Seott and Teiskell, which is as follows: 


“PD. HH. Townsend, Dr. 
“Sept. 4,4 GO —'Fo retamer 1D defence Case ot VW. Ic. Jones’ hers 


vs. you, in chancery court, $500.00. 


This entry isin handwriting of W.L. Seott. We report that there 
was a contract to defend said suit for 81,000.00 made between PD). LT. 
Townsend and W. lL. Scott. for firm of Ieiskell. Scott «& abieoe _ _ 


S500.00 unconditionally and $500.00 if suceessful, making in all 
S1.000.00; that on this fee — has been paid | for] t: aking ens 
timony of Townsend, Spicer, Staley, and Scott, and the entry s}on 


| 
the books of Heiskell, Scott pe Heiskell. made by Scott. Sa 
port that this proof clearly establishes this contract. 
2AG No proof was taken as to this contract, and Townsend de- 
clined to be a witness on the reference for sald counse] fees, 
and no question as to this contract was made on said reference. 
The assignee in bankruptey, Winchester, as such assignee contested 
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upon said reference the amount of the fee. The complainants did 
not by their action in any way waive any rights they had in regard 
to said reference or sale. The entry on the books of Ieiskell, Scott 
and [leiskell strongly corroborates the witnesses, Townsend, Spicer, 
& Staley. On same day of this entry and just preceeding it is an 
entry, “ Cr. by 850.00, amt p’d on fees in this case of Jones vs. ‘Town- 
send,” and also entry charging Townsend 1.90 cash, paid costs for 
him 11) this Case. The making of these entries doubtless called LO 
his mind the contract, and henee the cntry of that date. 
The law of the case is as follows: 

ty It is insisted that the deed of trust is merely cl personal 

indemnity to secure May and Staley, and that, as thev have 
paid no debts, that the complainants’ ben?dficiaries have no interest 
In it, and that it does not inure to the ben/fit of the creditors. 

The deed of trust, as we have quoted heretofore in this report, 
provide -—first, for the payment of the costs of exccuting the trust; 
second, to the payment of these liabilities or such as have accrued 
and fallen upon said endorsers, &e. (meaning and contemplating 
the pavment of all these labilities, if outstanding, or that might 
remain outstanding). 

These liabilities and debts had acerued and fallen upon May as 
endorser, and judgement had been taken on the bond that Staley 
Was surety on. Both May and Staley are insolvent, the debts — paid 

by May and the debt secured going to May inures to the 
StS  benstit of the creditors on whose debts he was bound as en- 
dorser, 

And we hold that the security is both for the personal indemnity 
of the surety and operates as a security for the debts, and so mures 
to the benstit of the prineipal creditors. 

Jones on Mortgages, sec. 385—7. 
> Heiskell, 525, 5th Cald.. 592. 
Bant on Suretyship, see. 585 “4, 5, & 190. 

[lence complainants have such an interest as entitles them to 
maintain this bill, 

As to the question whether det’ts are entitled toa len on the land 
for their counsel fees, the supreme court has deelared the hen, and 
we think very correctly and properly, and that question is settled 
by the supreme court in its deeree of Sth of December, 1876, and 
the declaration of the lien by the supreme court binding on the 
parties. 

The decree of the supreme court Was a final settlement of 

oO) all the matters in controversy. The supreme court did not 
undertake to fix the amount of the fee or order a sale of the 

lands. The remanding to take an account and make report as to 
counsel fees was not a continuation, nor did it make such “ account” 
and “report” a continuance of the original suit nor make such 
action a part of the original suit by which purchasers, pendente lite, 
are bound. This remanding wasa mere matter of convenience, and 
doubtless designed to give counsel an opportunity, by appropriate 
proceedings, to enforce the lien. 
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The rule is well settled that where the amount of fee Is not fixed 
by agreement the court will do nothing but declare the len and 
leave the counsel to take such action against their chents by peti- 
tion or otherwise as they see proper to have the amount fixed and 
lien enforeed. 9th Ileiskell, 95. But sueh action is not the old 

suit, por a continuation of it, but is a new suit) by counsel 
doOU) against the chent, and of which the interested must have 

other notice, and — which it is settled that purchasers pend nte 
lite ave bound by the results of the suit pending which they pur- 
chase. 

Story Eq. Jur., see. 106. 


It cannot be held tor the same reason threat they are bound by the 
result of this independent and new litigation between counsel and 
client. (See 9 Heisk., page 95 ef seg. on tee.) In this case no petition 
was filed nor any appropriate proceedings taken. but the amount and 
enforcement of the hen was determined and decreed after an account 
and controversy between the counsel and ASSTANEC (of the bankrupt 
Townsend) of the client, and this upon the theory that as to the 
client the assignee represented not the debt but the land. Ordina- 
rily this would be correct, and perhaps the appearance and contest 

of the asslonee would have been a waiver of any petition OT 
vol pleading on that question, as he did for this reason object. 

But in this ease he did not have the Superior rieht to the 
land about which he made the eontest. That right was in the trustee, 
Gr. W. Winchester, and beneficiaries under the trust deed, and sueh 
appearance and contest by the assignee did not waive and could not 
conclude their rights, they not being parties. 

[n view of the attitude Jin] which they stood to this land they 
were the parties to have made defence, no petition being filed 
against them and they hot being parties to the proceedings to fix 
the amount of the fee and to have sale decreed. 

The proceedings are void as to them/and interposes no obstacle 
In the way of the relief now sought to be set up — amount of the 
fee by contract, and insist that only the amount agreed upon be 
allowed and charged Upon the land. 

This proceeding in the chancery court on the reference as 
to the amount of the fee, &e., is not such a matter in bank- 
ruptey as Is contemplated by sec. 711 of the Revised Statutes of the 
U_S., 1874, especially under the faets and elreumstances of this case. 
see 2nd Lea, 199; srd Lea, 296. There should have been no refer- 
ence to aseertain the amount of the fee. The amount had been set- 
tled by contract and fixed at S81.000.00. and the parties eould not 
charge more. While the Messrs. Heiskells were not informed of 
this contract, yet their partner, Scott, although he has forgotten it, 
made the contract, and they, as well as he, 7s bound by it. 

The reference in chancery court and report and sale and purchase, 
&e., by def’ts of the land is a nullity and not binding on complain- 

ants, and should be so deereed. ) 
rays Phe detendant’s lien having been declared and fixed upon 
the land by the supreme court, and properly so, they are en- 
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titled to have said lien satisfied out of said land for the payment of 
the amount of their fee, $1,000.00, as per their contract. It appears 
that they have been paid $250 on their fee. Thev are entitled under 
their contract to balance of fee, to wit, to S270 and interest, and in- 
terest on same from date of their employment, sav 16th Feb’v, 1869, 
to date of payment of same, and to 8500.00, with interest on that 
amount, from Sth December, 1576, date of final decree in supreme 

court, to that of payment of same, and to their hen for same. 
The deeree of the chanee!!or should be reversed, and decree of 
referenee and report as to fee and confirmation of same, and sale of 
land and confirmation of sale, and deeree for titie should be 


oot set aside and for naught held, decreed void as to complain- 
ants, and the title of def’nd’ts by reason of same should be 
by decree of supreme court set aside and for naught held, and their 


title removed as a cloud upon compl ts’ title, and posse ssion of said 
land should be delivered Up to the trustee and the clerk of [the | 
supreme court [to] sell. The sale will be for cash, and proceeds ap- 
plied—lIst, tO bavinent of costs; 2nd, to amount due det ts, and bal- 
ance to complainants. The costs of this court and eourt below 
should be retained by the clerk out of the proceeds of sale of the 
land. 

A. D. BRIGHT. 

D. L. SNODGRASS. 

lL. GARDENHTIN. 


(Iendorsed :) S51] Shelby (.—. ‘LT. P. Winehester,. tr.. ef al. v. 13. 
Hleiskell ef ad. Report. liled April 12th, 1884. 8. D. Hays, a kk, 
by Chas. D. Conger, D.C 


or ry. ) Pr perc epep “Prrictoa fal. 
oh hk PO We ESTER, Trustee. ef ¢ ) 851. 
IF 
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Shelby County 
\ Chancery Docket. 


The defendants except to the report of the referees in this case for 
reasons, as follows: 

(1.) They miseonconstrued the deed of trust of Townsend to Win- 
chester, trustee. The portion of said deed material to be noticed is 
as follows: Ree., pp. df & 35. “ Being desirous to indemnify and 
save harmless said May and Staley from the hability thus incurred 
(the deed before this having set out the debts on which May and 
Staley were endorser and surety for Townsend) as surety and en- 
dorser: Now, 1f sald parties shall be constrained to pray off and dis- 
charge any of their abilities, and shall fail to reimburse the amounts 

~ thus paid within a period of two years from the d: ate of these 

306 presents, in this event only the deed authorizes a sale, and in 
this event the trustee is to sell the same (the traet of land in 
controversy and other property mentioned in the deed), or so much 
thereof as — be necessary to raise the money adequate for the 
payment and disch: arge of such habilities. The trustee will apply 
the proceeds of sale * * *~ to the payment of these hhabilities, 
or A ats as have accrued and fallen upon them.” 
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The referees construe this to give the power of sale to the trustee 
when May and Staley become liable to pay the debts mentioned in 
the deed of trust; whereas the only true construction of said deed 
of trust is that the power of sale should exist only In the event May 
and Stalev paid ahy of the debts or habilities in the deed set forth 
and Townsend failed to reimburse them, and then only to sell enough 

to repay what they had paid, and as what they had in fact 
307 paid was more than covered by proceeds of sale, made before 

the filing of this bill, of other property in the deed set forth, 
when the trustee sold this he exhausted the powers conferred, and 
as May and Staley are both insolvent and non-residents, and as now 
all claim against them is barred by the statute of limitations, fur- 
ther power of sale will never arise. 

(2.) The report fails to find the faet that Staley, at the date of the 
trust deed, was bound absolutely and as fully as he could ever be by 
a judgement against him as surety on Townsend’s appeal bond ren- 
dered in 1875, and that some of the claims upon which May was 
endorser had not accrued when the said deed of trust was executed, 
but that all of same fell due more than six vears prior to the time 
of the referee's PCPort. Ree., }>}). > & G6. Deposition of KK. 8. 

Mellenry, Ree., p. 211. 
OOO (3.) Defendants except to that part of the report of the 

referees which finds as a matter of facet that Heiskell, Scott 
and Ifeiskell contracted with D. Hf. Townsend to perform their pro- 
fessional services in the ease of Annie L. Jones v. D. TL. Townsend 
for the sum of $900.00, fixed fee, and 8500.00 contingent upon sue- 
eess In sult. (lor references to testimony In record see brief tiled 
herewith.) 

(4.) Defendants except to the report, in that it finds that neither 
the trustee nor any of the ben/ficiaries under the trust deed were be- 
fore the court or entered an appearance before or after the cause 
Was remanded to take orde rs or take the account as to counsel fees, 
nor were they or either of them brought before the court or any 
steps taken to bring them before the court after the cause was. re- 
manded to take the account for pene fees or for any other pur- 
pose, Hor Were the J part les to said cause it any time or for anv pur- 

pose. 

Oe The referees 1m} ply by their fir dings that the trustee and 

beneficlaries 1n the de “i ( of trust were Hhecessary parties to the 
reference, When the assignee in bankruptey, in whom the benefit of 
the decree was vested by the supreme court, was the only necessary 

Pe | 

They ‘eferees should have found that the trustee and the ben- 
ieaciion or at least the principal, and the Hernando Ins. Co. had 

actual knowledge of the reference, asked delay in it, es) was offere . 

every O}) portua ity LO appear “wud contest the fee () ‘ane iske |. Scot 

and Tfeiskell. Depositions of If. TL. If — tee IS1: of LT. > 

Winehester, Ree., 140-141; of C. W. Heiskell, Ree., lob-loo. Phev 

should also have found that I. B. Melfenry, reeciver of the Bank 

West. Tenn., was the deputy clerk & master who took the ac- 

count as to said fee and made the report. Ree., 209. 
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BHO (6.) The referees fail to find T. P. Winehester, Townsend’s 

assignee in eee agreed with defendants that they 
should go on and prosecute the suit in the supreme court and look 
to the land for their fees. Depositions of ‘TP. P. Winchester, Ree., 
129: of J. B. Heiskell, Ree., 201-202. 

The referees should have reported that, no matter what t 
tract was with Townsend, upon his bankruptey his assignee had a 
il right to make a new contract with the defendants. 

7.) While the referees find that Townsend filed his petition in 
bankruptey Nov. 50, 75, and Winchester was appointed assignee 
Jan’y 12, 76, they fail to find that during the time of the reference 
as to fee, and for some time thereafter, the def’ts might have filed 
their claim with the assignee, and that, relying upon the agreement 


he COll- 
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with —, upon their hen on the land, and upon the conduct of com- 
piainants mm not notifving them of a proposed contest, the 
oO suid defendants did not file their claim against the bankrupt 


estate, and that when this suit was broueht the time for doing 
so liad expired. See deposition of T°. I. Teiskell, Ree., 180. 

(S.) The referees fail to find that these complainants, with the full 
knowledge that (haf this proceeding to ascertain fees was going on, 
and that the assignee in bankruptey was assuming under the order 
of the supreme court that the recovery was for lis benefit, as as- 
stonee, LO represent the defence and all the interest Involved, per- 
mitted the proceedings to go on without such objection and allowed 
the defendants to act and proceed under the behef that they did not 
object to the manner of proceeding. They fail to tind that good 
faith required the complainants to notify the defendants that they 
did not intend to be bound by the proceedings or to be represented 

by the assignee. 
2 ().) They full to find that the trustee, G. W. Winchester, 
pernitt tted T. P. Winehester = to represent the estate and the 
interest of all parties without objection, and acquiesced in his repre- 
sentation. 

(10.) They fail to find that as matter of law a prior encumbra-cer 
Is not bound to make a puisne encumbrancer a party and that a 
fair opportunity to such latter encumbrancer is sufficient to bind 
him, 

(11.) Defendants except to the report of the referees in that it 
holds the law to be that “the remanding the cause by the supreme 
court to take al account and make report as to Col unsel fees Was not 
a contin lation nor did it make such account and report a continua- 
tion of the Orig lel suits hor make such action il part t of thie orlg- 
nal suit by which purchasers pendente lite are bound.” 

(12.) Defendants except to so much of the report of the 


G0 referees as holds that, though the assignee in bankruptcy 
by appearance and contest as to defendants — for waiving 


the hecessityv of a petition by defendants, yet this did not bind the 
trustee in the deed of trust or the beneficiaries or the complainants, 
and that such appearance and contest did not waive the rieh ts — 
complainants and could not conclude them, they not being part 
(15.) The defendants except to the report, in that it holds the sei 
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ceedings by which defendants’ fee was fixed void as — complainents, 
and that it interposed no obstacle in any way to the rehef now 
sought — -to set up the smount of the fee by eontract. 

(1-4.) The defendants except to so much of the report of the ref- 
erecs as holds that “ the referees in chancery court and report, and 
sale and purchase, &e., by defendants of the land is a nullity and 

not binding on complamants.” 
4 (15.) The referees give no effect to the order of the supreme 
COUT vesting the title in Winchester, who alone came forward 
and asserted his claim, ashe hada rieht to do and as the trustees 


mnie@ht lave done under the Code, S. 2845, whereas the said order 
of the supreme court was conclusive as to who were necessary par- 


ties to the reference. 

(16.) Defendants except to the report in this, that while the ref- 
erees find that “the value of sala land, as shown by the proof of the 
Withesses on takine the account of the counsel fees, was over 
SLO O00L00, they failed to find that after the purchase by defendants, 
and after the two Veals allowed for redemption had expired, de- 
fendants still propos d to the IHLernando Ins. Co. to take their fee as 
fixed by the court, with interest, and release the land. Deposition 
of C. W. Tleiskell, Ree., p. 163. 

HENRY CRAFT, 
T. B&B TURLEY, 


Sol’s for Def'ts. 
OO) Bric f in Supp i'l of 1) fi ndants Lvceptions. 
T. Po. Wixciestrer,. Trustee. v. J. B. TWEISKELL ef al. 


In support of defendants’ first exception they submit the following 
brief : 

(1.) The amounts actually paid by May (Staley pada nothing) Was 
Si ool. Ee. Reeord, }). —., This Was Tore than covered by proceeds 
of sule of other property embrac doin the deed of trust. These pro- 
eeeds were (net) S2420. 15. 


Winchester’s dep., ans, 3 f. 


If the proper construction of the deed is that that the power of 


sale existed only in the event and to the extent of actual payments, 
the complainants had no interest in the property in controversy. 

This is manifest from these considerations : 

(1.) Complainants’ equity rests upon the doctrine of subrogation or 
substitution, and the creditor cannot claim the security unless the 
surety had a right to come upon it. 

lL Lead. Ca. in Eq., p. 164. 

Bibb +. Martin, 14Sm. & Mar., 87. 

Bush ev. Schaps Stamps, 26 Miss., 4 Cushman, 463. 
llorner ¢. Bank, 7 Conn., 478. 

Branst on Suretyship, 8S. 282. 

Ohio Ins. Co. v. Ruder, 18 Ohio, 46-7. 


‘yy? P 
ert yey 


This deed of trust is for the personal indemnity of the sureties to 
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repay what they have to pay and is not for the payment of the 
debt. 
Above authorities: 
Brandt on Suretyship, 404. 
Osborne ¢. Noble, b4) Miss... £3). 
29 Conn., 26, 16 J6., 1389. 
| Leading Cases in leq., p. 175. 
Russel] v. Clark, 7 ¢ Ys vt a Of, 
‘Tennessee Causes 1 aecord : 
(iilham v. Iesselman.5o Sneed, SG-SS. 
Williams ¢. Tipton, o Hump., 170. 
Jones i. [lanoilet, Z Sneed, POL, 
\\ oods P. Vioon. thompson s ( “’aSes, lid. 


Kennedy v. Pitts, Sneed, V2-U5, 
(Iuspecially) P]. B’k v. Douglas, ? Tlead, 699. 


O07 Ist & 2nd exceptions. 


The true construction of the deed seems to be simple enough if we 
seek to discover what the parties mean from their language. If the 
sureties are constraimed LO pay | it | seems to embrace simply two 
ideas: Iirst, they must be constrained; second, they must pay. When 
they have thus paid on compulsion and ‘Townsend has failed to re- 
imburse, the trustee is to sell. Now the principle upon which all 
trust- are construed is that the trust or estate 1s measured by the 
needs of the trust. The natural inference from the trust would be 
that the sale would be of such property as wouid enable the trustee 
Lo d ) What the Inake Ty unidert took anil fniled LO do—relmburse What 
the surety paid on compulsion. It may be that language could 

framed which would satisty the court that the power of sale was to 
go bevond the trust, but such language must be very plain. The 
declaration of trust is what the dr: hr ing is supposed to frame with 


eare. tlere he has done it with a elearness that cannot 
SOS be surpassed, When he eomes to provide a‘power to carry 
the trust into effect that power must be reconciled to the trust 


declare 7 anal hot extended bevond it. uliless 11 Ix still clearer than the 
trust itself and imeonsistent with it. Now, when we look for matter 
In the eral of sale inconsistent with the trust we find that which 
Is capable of a construction inconsistent with the trust, but itis a 
construction less natural and more constrained than the reading 
which carries out the trust exactly,and no more. Certaimly no sale 
is to take place but (1) the aves conditions, |. constraint: Z DaV- 
ment; 3, failure to reimburse; but in the quantum of the sale per- 
verse cnevnuity can extend the power. The power ts to sell the prop- 
erty, Ol sO mruelh as hay be Hecissary, LO ralse the Mowe y adequate LO 
the payment and discharge of such liabilities. As there may well be 
such liabilities as the trustee had the right to sell for, the power ought 
to have that extent, no more. Such liabilities as the sureties have 
been constrained to pay, and which beimg so paid Townsend 
13—1148 
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OU has failed to reimburse, the payment is to be made of these ha- 


bilities, or such as may have acerued-and fallen upon them. 
Now upon what fair principle of construction of the words accrued 
or fallen upon — be disregarded? A part of the debt had accrued, 
become due; a part had not. None of these debts that did not  ae- 
crue were to be paid, nor were any to be paid until they had fallen 
upon the suretics. Now, there were debts that had fallen upon 
Staley in one sense. There was a judgement of the supreme court 
against him, but Townsend does not in the trust provide for the 
debt so fallen. He does provide that if he shall be constrained to 
pay that debt, then the trust shall be put in operation. Now, fallen 
upon may as well mean by constraint to pay as by judgement 
merely, and that this is the meaning here is plain, because that 1s 
the sort of falling upon on which as sale is to be made. This 1s 1n 
fact far the most appropriate sense to give to a figurative word or 

phrase which means dropping, descending, striking, as it 
370 most properly fits hitting by contract and not by Judgement, 

and, as that is most consistent with the plainly-declared pur- 
pose, 1t can only by perversion be made to mean Judgement to pay. 


~ 


Ord exception. 


As to the contract to defend the suit for $1,000 the report says: 

“'The proof of the witnesses, D. H. Townsend, Spicer, and Staley, 
were not taken on the reference as to their fee, but their depositions 
taken in this cause and from entry on the books of Teiskell, Scott 
and Heiskell, which is as follows: 


I). TT. Townsend, Dr. 


Sept. 25, ’69.—To retainer in defence ease of W. i. Jones’ heirs vs. 
you in chancery court, S000. 


This entry is in handwriting of W. L. Seott. We report that 
there was a contract to defend said suit for 81,000 made between D. 
H. Vownsend and W. L. Scott, for firm of Heiskell, Seott and I]eis- 
kel]—S500 unconditionally and $500 if successful, making in all 

$1,000.00; that on this fee $250 has been paid. Taking the 
371 testimony of Townsend, Spicer, Staley, and Scott and the 

entry on the books of Heiskell, Scott and Ieiskell made by 
seott, we report that this proot clearly establishes this contract. No 
proof was taken as to this contract, and Townsend declined to be a 
witness on the reference for said counsel fees, and no question as to 
this contract was made on said reference. The assignee in bank- 
ruptey, Winchester, as such assignee, contested upon said reference 
the amount of the fee. The complainants did not, by their action, 
in any wav waive any rights they had in regard to said reference 
Or sale. : 

The entry on the books of Heiskell, Scott and Heiskell stronely 
corroborates the witness-, Townsend, Spicer, and Staley. ()n) same 
day of this entry and just preceeding it is an entry: Cr. Townsend 
by S50, amount paid on fees in this case of Jones v. ‘Townsend, and 
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also entry charging Townsend $1.50 eash, paid costs for him in the 
case. The making of these entries doubtless ealled to his 
viz mind the contract, and henee the entry of that date 
We cannot see why the referees‘attach such importance to 
the entry of a charge against Townsend of S500 as retainer as re- 
lainey fee on Sept. 23, 69. Every lewyer who keeps books knows 
that this is the eommon thine to do when the fee is not fixed—to 
eharge a retainer and leave the ultimate compensation to be fixed 
at some future stage of the litigation. The answer was filed in 
Jones vs. Townsend on the 16th of Feb’y, 1869. (Dep. of C. W. 
Heiskell, Ree, p. 174-175.) ‘The referees say that the entry of pay- 
ment of S50 on Sept. 25, 69, recalled the contract to Scott’s mind. 
This esta | vive him a strange memory, for the proof is full that he 
talked with the partners about the fee they would get in this case as 
a large fee, and this did not suggest to his mind the contract. If 
anything eould awaken his memory on the subject it would seem to 
be such conversations, and if inferences are to be drawn it 
ota mieht be said with more foree that the faet that such eon- 
versation did not reeall to mind the contract strongly cor- 
roborates Scott's testimony that there was no contract to recollect 

The entry of S500 as a retainer cannot support the inference 
drawn from it, beeause it was a perfectly natural thing to do where 
no fee was fixed. The entry ofa ps lage of $50.00 would naturally 
sugeest that a charge should be made against Townsend upon whieh 
the $50 should be credited. Hence the charge of a retaimer, which 
tlways lmphes a further charge unliquidated, to be ealeulated upon 
services rendered and results achieved. Scott in his deposition, Ree., 
p. 115, saws during the progress of the eause he and Judge Carrick 
Ifeiskell had = m: iny conversations In regard to the fee they would 
get in this case if they gained it. He says: We both expeeted a 
magnificent i 

The testimony of C.. WW. [leiskell Is LO the same efleet. Ree. la ? 

loo: and J.B. THeiskell, Ree. 195 & 196, savs 84,000 or 85,000 
oad were the sums discussed as the amount the tee should bi 

Both J. B. & C. W. EHeiskell prove that it was the custom of 
the firm to diseuss fees before they were fixed, and testify to the 
punctilious exactness of W. LL. Seott in this regard. 

Townsend say-, Ree. 51 & 82, that in iS72 or 1878 the firm sent 
him a bili for &£,000. So the conversation between Seott and = his 
ophewcaind or some of them, must have occurred before this time. 
Naturally they would have taken place just at the time and just 
after f he suit Was instituted; vet the referees pass over all this with- 
out even a passing notice—pass over the tact that Seott could not 
have had these conversations without remembering the contract, if 
he had made one, and say- that the entry of a credit of S50 on Sept. 
25, 69,ealled it to his mind. If he remembered it, then where had 

he last mentioned it, and when did he reeall 1t again? Was 
dio this $50 entry the only trump that could awake his * drowsy 
powers?” Tf [he] had made the contract and forgotten it, 
there Is nothing In the century of SOOO retainer fee to show that he 
but an honest man could not have made such a con- 


recalled it. 
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tract and have had these conversations with the other members of 


the firm without recalling it if it had passed out of his mind. 
Scott savs, Ree. 112: o] never did assent to any such Proposition 
con-ciously. If | Over ay) pre ared t tO do SO, th 1) | did hot apprehend 
its purport.” Ile goes On tO say he doesn t recollect any such COlL- 
versation as Townsend, Spicer, and Sti aley refer to. he did not 
understand any such contract, 1t 1s natural the conversation should 
make no impression upon his mind. even if there was such a con- 
versation and he heard it. li he had unde rstood via it he agreed to 
such a contract he could not have CSCAPM (| recollectrug it when dis- 
cussing the fee with Jis partners. 


O10 The testimony of the witnesses, Townsend, Spicer, and 
Staley, amounts to nothing without the proof that Scott un- 
. « ° . a ’ : 7 ; 1. } 
derstood t it Proposition and accepted lt. lownsend SaAVs> Llieit ake 
P . ] ‘ ] : | 1] 

proposed Ju ridge Seott tO lve Hoiskell. PFeott ANC Plesk i | Ss] O00) 
, ; . . } j } ' 

‘if he ate detend the suit) and Le rfeet the tithe to the Jand. 


That this Was all that Was said 11) rard to the contract. anil that 


Judge Scott made no reply (Ree. SL), there is nothing in Townsend s 


testimony from which fron which an acceptance of thy propos ON 
is to be inferred, except that Scott made no reply and went on and 
de fende «| the suit. If he means to te stily that Seott und rstood the 
proposition as set up in the bill, the only evidence he had ot such 
understanding was that Scott said nothing. Tf Scott did) not under 
stand the proposition there was no contract. Let us put it as 
strongly as possible. Consirue his t stimony to be that Seott 

Odd ns lin n. and Townsend's deposition (>t) this Proounyt 
nav be St] mimed uy thus: | proposed. to OTVE Scott a contin 

vent fee of $1,000 to perfect the title to the land. Ele understood and 


] Monty 
be orl] PCEPE © a 


Aye 
accepted it, because he mai 
Spicer says Townsend proposed to Jude Seott to give him: S500 


to undertake the suit and 8500.00 more in the event ef success. and 

that Judge scott replied and ACCEPT d the proposition, ne C., Pi—ehZ. 

[le is not very certain about bis ieplying, and vet this is the only 
| 


evidence he has of Seott’s understa the proposition, 

Staley Savs { that Jud: ve Seott said he knew tly title to the tract { 
land in controversy was good, and that he would attend to the suit 
and seeure him the title to the land for a fee of STO00, Ree, Oe 
This witness makes the proposition come from Scott to take the cass 
but. whether it came trom ‘Townsend O} Scott, Staley Is eertal 
I 


1d that Scott understood the Contrach — talked about it {1 


Townsend assumes that Scott understood his propositi 


IS 


a 


31,000, contingent fee, because he went out without savine 
Stalev is positive threat Judge Seott, if he did hot make that DrOpO- 
sition, accepted it and understood it, beeause Mr. S ked 
over fully then and there with Townsend. 
Spicer is not so sure that Judge Scott made any reply. but thinks 
he did, and from thus assumes that he, Scott. understood a different 
proposition—that Is, a fee of SD00.00 anvwav, and S500 | 


anvthine. 


}} a 
‘ + fs) i 
COU talked lt 


| i In the event 
Of success. 
| ~ . ‘ : . 
rom the silence of Scott, Townsend implies th 


| Ic he understaundine 
of our proposition. rom ‘<n replying to or originating the same 


&.. 


a 
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proposition Staley is assured that he understands it; while, from a 
somewhat uncertain recollection as to whether Scott replicd or not, 
Spicer assumes his understanding of an entirely diffe 

oie proposition, No two of these witnesses agree as to what Judge 
Scott did or said on that oceasion. Can it be said that they 
establish the fact that he understood and accepted a proposition such 
as found by { he referees ? Which Is ent itled to tl 
the Issue as to whether Scott understood such a proposition, the 
testimony of these three witnesses, all differing as to what Scott did 
and said, and two of them assuming, rather than proving, lis un- 
derstanal ho of the proposit lon, or Seott’s posit ive dential that he 
ever understood }' thouelit of accepting SUCH a proposition 
But this is not all. It is not at all Hnprobable that Pownsend, 
Spicer, and Staley might be mistaken i } 


stood the proposition. TTe could not have been mistaken as te 


_—— 
. 
— 
— 
— 
—" 


— 
—_ 
~ 
_ 
— 


SUpposinae that Scott uUbcader- 
i i 


t] rf rder if rot: byt trie f tirana that bro clicl nat 
Wiel ‘Sr re Lhlersloos li O}] hot: een li1s EESELRIFUOUILY. Geet I} CPEcd Ppa 
’ ad ° } 
understand any such PrOpPOSILION as Oy qd to. is supported 

> } } ] e " : : } Tee 
rot) and corroborated by stre me Eelrculistances., Ju we Scot 1h) 

. } . . i , } . } ' ,aN 
his deposition, says he had a conversation with Mr Pewn- 
: 


ee 1° , a a: = | 
send in the office of Tleiskell, Scott and Eleiskell on the “ubyect Of 


t | me amount of I Is fee! t | bul thy Is Conversation Was nh considerntble 


your “a | eae 5 : pene: 

time alter the Jones bya Was filed. | N this conversation tie Tee 
a ° - } — } ‘ , } ++ 

Was Spoke Nn Of as not ary Me heel agreecdt UPpPotd., Jue cre Seott set 

ny ee ee, | eee, Ren eo to oe = 
out this conversation fullv and erreumstantially. Ile remembers 
“or | ft { rep « . wo 'T ] t , } 

where he sat in the office and where Townsend sat. Fle proposed to 
4] — wat ‘ 

adopt some percentage of the value of the land as a bDasis upon 

i I c> 


‘ 
‘ 
which to fix the fee. IIs partners were not in the office. Ile 


? 
tt? i 
rat | 1c 6 F } i | 
SHVS: Mr. VPownsend did not aeree that the tee mieht be fixed 
° ' . . } 1 ("4 } 43 } j ? 
In that wav, and he left the office with no agreement or under- 
ae) sad 1} ers Fe —— ) : 
Stabe Clrthe] as te Worn Ras me SPHOoUuUrd 1 yf Or’ Os TO Thre Leysis 
, . . } } ? , ~ A ae i fo . . 
on Whieh it might be estimated, and he Jeft with a wide difference 
iS. , ee 
CXIStINe Wr OUP Yrespeetive estimates of What a reasonable te 
~ : ] } i 4 
would be. We both understood the tee to be a matter 
+) . ‘ 4 7 } . > bs ») ] , , 7 os ’ i} 
es I unt ved, ana the Whole Conversation between US Was on that 
. : , ) ae =) ) 4h 4’ > = t +? 1] ] t 5 | 
assumption. Rec... ij | ZU. Pow Nnseha Is PO. TeCALLead to re- 
| a. Se . ; as AT, | slit } — 
but this positive testimony. Itisnot in anv way disputed or denied. 
; gas a. 7. we | 
It must be taken as an uncontroverted tact tn this record that Judge 
' ‘: or : a ry ates } ee: ee iti ee. 
scott ave Libis Conversation W ith | oWhsehnad aiter the sult Was insti- 


‘ 


tuted. If Townsend had any reason before to suppose that Jude 


Seott understood anda accepted a propos lon of a SL.000.00, he must 

have been undeceived at this time. At the very least, it shows be- 

vond a question that Judve Seott had not on any former occasion 

understood I) imself as aerechne tO llth ( Kec t ag Thus ex pla lis 
— 


why he did not say anything to the other members of 
a contract for fees. Tle did not understand that he had made any 
such contract. In this connection let us recur to the testimony of 
the witnesses. ‘Pownsend was the prinetpal, the client; he was the 
one, according to this testimony, who proposed to give the 
982 = $1,000 contingent fee. Tle was talking to Scott. Spicer and 
Staley were clerks in ‘Pownsend’s office: they took no part in 
the conversation—neither spoke nor were spoken to. Which ] 
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the best means of knowime whether Scott replied or not? "Pown- 
send says he made no reply. His testimony is worth more than that 
of Spicer and Stalev on this point. Suppose it to be as Townsend 
said, that Judge —— went off without making any reply, and then 
take into consideration the conversation which Judge Scott says he 
and Townsend after this time had in the office of Heiskell, Scott and 
[eiskell, and the conelusion is inevitable that Judeec Scott did not 


understandingly agree to attend to the suit for ST,000.00. 


o | 


Judge Seott is also powerfully supported by the fact that when the 


bill for $4,000.00 was sent to Townsend in 1872. Mr. ‘Pownsend said 
nothing about an agreement to attend to the case for S1T.0Q00.00. 
Se) lle refused to aoree to the S4.000.00 tee. This is in exact ae- 
cord with the conversation which Judge Scott proves between 
him) and Townsend, in which they differed widely and failed to 
agree as to what the fee should be. lt is, to Say the least of it, ex- 
tremely improbable that Townsend, supposing and believing that 
he had an Cxpress eontraet with [leiskell, Seott and TTeiskell to 
attend to the ease for §1.000.00. should receive a bill from them 
for S4,000.00 and eall the attention of the firm to his elaim = of 
$1,000.00 contract in such emphatie and unmistakable terms as_ to 
make it impossible for all the members of said firm to swear, as in 
the record, that thev never heard of any claim of such a contract 
until 1877, when the reference was pending. 
[t is utterly Iimprobably that Scott would have agrecd to attend to 
the ease for So00.00 fixed and 8500.00 conditional, or for S1,Q00.00. 
The property Was valued in 1S69 at about S50 000.00. dep- 
Stee osition of D. H. Poston, Ree... 273: of W. BP. Mitehell, Ree. 276: 
was estimated even as high as 860,000.00 by some parties to 
the suit. Deposition of Josiah Patterson, Ree, 295. Scott would 
not have undertaken a htigation in regard to property of such value 
for consideration so out of proportion to the amount in controversy. 
The referees not only find against Judge Scott’s testimony, but, as 
between ‘Townsend and Spicer, they find the contract aecordi 
Spicer’s testimony, not according to Townsend’s. 


‘3 { 
= ‘ 


lth exec ption. 


lor brief on 4th exceptions defendants say that to have proceeded 
against Townsend. to ascertain fee would have bound complainants, 

¥ ? Winchester. the assignee 1) banxruptey, stood for thie pur- 
pose In the shoes of Townsend and completely represented him : 
had every right and Townsend, with some more. He was by the 
deeree of the supreme court substituted in place of Townsend, 


39) oth exception, 


very opportunity was given to the complainants to contest the 
reference. ‘They knew that Winchester was defending, as the repre- 
sentative of Townsend, under the order of the supreme court In- 
vesting him with the tithe and without any recognition of their 
right. But they were consulted by him and knew that he assumed 
to represent them. ‘They had notice and knowledge in every way, 


ee A ge —~ 
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and the defendants were at great trouble to give them time to take 
proper steps. Certainly under such circumstances publie policy de- 
mands that part ties knowing of the pendency of the proceedings, In) 
which they know the proceedings is intended to bind them, in 
Which they know that others assume. to pepaiaaiad: (iaiahee hot 
permit the court to Make deerees without intervening cil the earliest 


opportunity to prevent incf-ectual and useless litigation. A party 
who wilfully and knowingly lies by and permits such a case 
Stele LO proceed ought to be held bound by the decree. Wiis 


should not a party be estopped from making a laughing stock 


t 


of judicial proceedings and from lying by until the court and parties 
have acted on lis supposed acquiescence and have incurred costs 
and expense on the faith of it, as much as a party who stands by, 
in pars, and allows another to expend Money In the purchase Of an 
estate ? 

Oth exception, 


This requires no brief 
7th, Sth, «& Nth exceptions. 


See brief on exception + 


— 
. 


LOth exception. 


The law is well settled in ‘Pennessee that a prior incumbrancer is 
not bound to fo make a subsequent encumbrancer a party to his 
foreclosure proceedings. ‘Phe rule is established—Mims v. Mims, 

l Ilum., 425-450; Rowan v. Mercer, 10° Tum., 559-561. 
Stor It is a rule of practice on which titles depend, and it is there- 
fore one from which the court woulda in no event depart. 

The only idea on Which it has been sugeested that this ease dif- 
fers from the case cited is that they are Mortveaees for detinite sums, 
While this is one in which the amount is to be ascertained. If t 
maker oft [Wo deeds oft trust or mortgages Is the only partly hneces- 
sary to a procecdings to ascertain the amount of present debt due 
on it, take an aecount of payment and. strike out a balanee, he 
would be equally sufficient to represent the ascertainment of an 
uncertain debt on a quyranticn meruet or an aeecount of advances 
secured beforehand by (rust or mrorteace. 

The representation is the same in character in both cases. The 
thing to be done is the same, to ascertain a present debt; the sim- 

plicity or comperplexity of the account by which it is arrived 
OSS at is non-essential. It might be very simple to ascertain the 

amount which ought to be pac Oth all Opell debt or account, 
very complex to find a balance due on a fixed debt. Collusion is 
as much to be apprehended in one case as in the other, and the 
remedy is the same in each. 


12-. lo-, aN Ze exceptions depend Ol} previous exceptions and 
reasols even for them. 
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1 5- exceptions. 


This exception LOCS LO the effect of the order ot the supreme 
court by which the title to the property on the suggestion of the 
bankruptey was vested in the assignee. That order to-day stands 
in the supreme court not in anywise attached as inadvertently en- 
tered. It was subjeet to be set aside in that eourt 1f it was erro- 
niously made, but until that is done it is conclusive and cannot be 
made matter of collateral attack in a distinet proceeding. — De- 

fendants proceeded with Winchester on the faith of 1 It 
359 was matter of review if wrone. The trustee acquiesced In 

it; the parties aequ-esced. They perhaps bad an option to 
stand Upor their lecal right to have the title deelared 11) Creorgee 
Winchester, the trustee, but they could equally well make any ques- 
tion and protect all their rights under the assignee, T. P. Winchester. 
After doing the latter, a mode equally eligible, they will not be prer- 
mitted to attack this decree collaterally when they ought to have 
done it directly and by motion or review. 


— 


l6th exception. 


This requires no brief 


Sol’ N for a) ffs. 


endorsed ‘i Sot. Shelby ch’y. i¥ @ Winchester, trustee, v. J. 13. 
Lleiskell el ad. Defendants’ exceptions WV brief ice) referees” report. 
liled April 25rd, 1SS4. Jno. W. Buford, cle-k, by Charles Conger, 


oO In the Supreme Court of ‘Tennessee. 


is: WINCHESTER et al. ) 
- No. —, C. D. Shelby Co. 
4 ie et al. 


exceptions of the complainants to port ions of the report of the eom- 
mission Ot re ferees tiled in) this Case, 


Ist. The complainants — to so much of said report as finds and re- 
ports to this hon. court that the defendants were entitled to an attor- 
ney’s Hien on the land in controversy, and that the declaration of 
the lien by the deeree of the supreme court was binding on the eom- 
plainants. ‘That portion of the report is as follows: “As to the 
question whether defendants are entitled to a lien for their counsel 
h) Le SUpPrenie court lias declared the ar 1), and we think Very Cor-, 
rectl 9 nad properly, and threat question IS settled by the supreme 

court in its deeree of Sth December. LS76, and the declaration 

Oo] of the len by the supreme court is binding on the parties.” 
The said commission of referees were In error in report a 

Ist. Phat the defendants were entitled to a lien for their counsel 


fees. 


fees, 1 


me oe 


— 


Oe a 


neo 
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2nd. That the decree of the supreme court declaring that lien was 
binding on complainants. 

ord. That defendants are entitled to a balanee of 8770 without 
accounting for rents and profits of the land. 

2nd. The complainants exeept to the following portion of said 
report, viz: ° Phis proceeding in the chancery court on the reference 
as to amount of the fee, &e., is not such a matter in bankruptev as 
Is contemplated by see. T11 of the Revised Statutes of the U.S. 
(1S74), especially under the facts and cirecumstanees of this case. 

See 2nd Lea, 199, & 5 Lea, 296. 


The said commission of referees were in error Pin | holding and re- 

porting that the proceeding in the chancery court of Shelby 

ov2 county aforesaid was not “a matter of bankruptey,” within 

the meaning of the perview of sec. 711 of the Revised Stat- 

utes, and that that court has jurisdiction of the subject-matter. 

Cider the provislons of Set. 711 oft the Revised statutes of L. ». the 

district court of the United States, as a court of bankruptey, had 

exclusive Jurisdiction of the subject-matter, and the said proceedings 

In the chancery court of Shelby county were coraim non judice and 
void. 

B. M. ESTES, 
Atty for Compl ts. 


ln Supreme Court of ‘Tennessee. 
T. P. Wixcuester ef al. v. J. B. HEISKE LL ef al. 


Brief of complainants accompanying their exceptions to the report 
of the commission of of referees In this case. 


Ist. Det’ts were not entitled to a Hen on the land in controversy 
for their counsel fees in Jones v. Townsend. The services 
3893 rendered were in defenee of the suit, and there was no actual 
reCOVCrY of land by cl sult Instituted for the purpose. 
Transcript, }>}). 10, &e., to le, OO, Ke. 
Garner v. Garner, 1 Lea, 29. 


The cross-bill was filed to stop waste and for other incidental pur- 
poses, and there was no actual recovery of land by the defendant 
‘Pownsend, 

Transeript, pp. —, «e. 


A cross-bill is a mere mode of defence—a mere auxiliary suit. 
2 Dantl., pp. 1647-1655. 
10 Yng., 215; 7 Lea, 662. 


The doctrine of an attorney’s lies on land recovered ought not to 
be extended. 

It has it- root in Tennessee in Judge Nelson’s opinion in Hunt v. 
MeClanahan, 1) Tlead., 505, where the question was evidently not 
thoroughly investigated. Tt has been reeognized by this court in 
Perkins v. Perkins, 9 Heiskell, 97: in Gaines rv. Gaines, 1 Lea. 


li—114s 
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It seems that the doctrine has no existenee elsewhere in 
Od any court of England or in any State of this Union. | 
Humphrey v. Browning, 26 II. 
Harem vr. Fowler, Ctok, O67. 
Matches v. Harrington, 57 Miss., 20%. 
Smally v. Clark, 22 Vt., o9S. 


2nd. The deeree of the supreme court declaring the Hen seems to 
be understood not as an adjudication—that is, an estoppel—on_ the 
clients, but a mere declaration or statement to preserve a licn or as ys 
a basis for a suit. | 
Hunt v. MeClanaghan, 1 Heisk., 51. 
Perkins v. Perkins, 9 Ieisk., 97. 


‘ 


Sharp v. Field, 5 Lea, 326. 


i: A ere 


Again the complainants in this suit can only be bound by the 


declaration of the Hen on the eround that they were lis prod Ws 
. ran }° ° ? 

purchasers. They were such purchasers as to compl ts in the suit 

7 } 


of Jones ¢. Townsend. but not as to defendants or their counse! 


ln Garner ¢. Garner (supra) Judge Cooper says: “ Bat thi 
3s) lis pene ws is not notice to ANY ONC of the det 'ts’ righits, whieh 
stand precisely as if no suit were pending, and consequently 

adien on that mght without contract would be without any analogy 
to support it, besides being in confliet with our registration laws.” 


ord. The second exception involves a lfederal question. See. 711 
of Revised Statutes of U.S. gives the Federal courts jurisdiction of 
matters and proceedings in bankruptey “exclusive of the State 
courts,” while the bankrupt law of 1867 gave them original juris- 


= 


diction. ‘Lhe proceedings In the chancery court to ascertain the | | 
amount of the fee and enforce it was a matter in bankruptey, and | 
that court had no jurisdiction of the subject-matter. See. 4972, Re- : 
vised Statutes. 
Bump on Bankruptey (10 ed.), 211-3, &e., 516 & Case. 
Lathrop v. Drake, 9 U.S. Rep., ol7. | 
Wisswall ¢. Campbell, 95 U.S. Rep., 347. 


Dissenting Opinion of Taleott, J. in 17 B. R., 90. | : 
Claflin v. Houseman, 95 U.S. Rep., 130. : 

995-998 Melenry v. La Societe, &e., 95 ULS., 58, | 
Sherwood v. Burns, dS Ind., 502. | 

Dodd v. Hammond, 59 Ga. / 

(Cheek v. Anderson, 2 Lea, 199. | 
Barton v. Gider, 6 Lea, 296— | 

Are not decisions of the question in this case. The proceeding of ” 
def ts LO entoree thei lien Was a New adversary procecdings or new | 


suit instituted after the adjudication and not a pending suit which 
the assignee might prosecute or defend under the bankrupt law. and 
its purpose was the ascertainment and liquidation of a lien on 
property in the custody of the bankrupt court and not a suit to re- 
cover the assets of the bankrupt, as in Barton v. Gider. 

b. M. ESTES, 
Nol. for Compl ts. 


-_ —_ 


it: lat ape. 


iE RRR tg a 


judgement in the 
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P. Winchester ef a/. v. J. B. 
liled 


Sol Shelby ch’y.  T. 
Exceptions to report of referees and briet. 
Buford, e’k O. C., D.C. 


(endorsed :) 
fleiskell ai al. 
April 15th, 1884. Jno. W. 


Delivered 1SS5. 

T. Po. Winxctrester, Trustee, &e.. ef al. v. J. B. TLeEIsSKELL ef al. 
Qn the 6th day of June, 1866, one D. Hl. Townsend reeovered a 
circuit court of Shelby county against one W. EF 
»), upon which execution was Issued 
containing 
from 


SOO) Opinion. 


Jones for the sum of S1.1SS.2 
anal levied (pork the tracts of land how In controversy, 
about 640 aeres, and then of the estimated value of about 
SHOOOO00 to SOO.O00L00. 

Cn) the 12th ot Sept., said land Was sold by the sheriff under 
said execution and levy, and bid off by said Townsend at the price 
of about S1.242.00. Jones died betore the expiration of the two years 
allowed by law for the redemption ot said land, and the time for re- 
demption having expired, and said land not having been re- 

deemed, Townsend took a sheriff’s deed to himself therefor 
January, 1869. In the meantime dower in 


LOU on the — day of 
said land, comprising about 500 acres of this tract; and in- 
assioned to Mrs. Annie 


* had been 
Jones. who was 1n possession of the 
t-law ot sald Jones also 


LS6OO6, 


eluding the mansion house, & 
LL. Jones, as widow of said W. EL. 
same, and said widow, the children, & heirs-a 
had some tenants in actual possession of some small portions of sala 
the boundaries of said dower. “Townsend took pos- 
residue of said lands outside of said widow's dower, 

to hold the same under his sheriff's deed. Thereupon, 
()}) the loth ot leb’y, LS6OY. sald Annie I. Jones. widow, and the 
children ana herrs-at-law = said W. I. Jones, deed, filed their bill 
in the chancery court against said ‘Townsend, attacking the validity 
of said sherifl ls deed on Vi icianania 5 andscekinge to have thesame 
removed as a cloud upon their title to recover the possession 

1() | of the portions of said lands SO taken Posse ssion of by said 
‘Vownsend, and also to be permitted to Ve deem the sald land 

by paying the money and interest bid upon the same — said ‘Town- 
Vo defend this suit Townsend either had. in an- 
Upon its 1nsti- 


lana outside ot 
SeSsIOn of all the 


and claimed t 


sund at said sale. 
ticipation of its being brought, or did immediately 
\ploy Messrs. [leiskell, Seott ania Hleiskell, of tirm of 


tution, en 
practicing IN) Memphis, to defend said suit and pro- 


lawvers then 


tect his title to said tract ot land, and on th eC 1eX dav after said bill 

was file { VIZ... On the ] ith li L\ ot ee 1)*\ 1S69. by said att VS. file his 
ade tl Il, by which he denied all ¢] 

mide the same a cross-| | | AY Wihllech Ne denied ath thi 


answer and 
allegations of said bill by which his sherif’s deed was attacked, 

setting up the same and the steps taken In acquiring it, and 
(02. averred that the same vested an indefeasible title in him, 

subject alone to said widow's right of dower, averring, fur- 
ther, that said complainants, by their tenants, had actual possession 
of certain portions of said land outside of the boundaries of the 
r,upon which they had built “shanties;” thatsaid widow 


widow sdowet 
and heirs-at-law of said W. Ik. Jones were committing wast-s upon 
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said lands inside of the boundaries of said dower, and that their 
said tenants were committing waste outside of the same by cutting 
timber, &e., and seeking to enjoin said widow, heirs, and tenants, 


who were made parties resp’t. to said c ross-bill from committing any 
further waste upon any portion of said Jands or taking any fur- 

ther possession or making enclosures upon the same, and 
403 to have an account of the waste actually committed and a 

decree for the same against said parties for the same as would 
compensate him for the damage s tothe land and the value of the 
timber taken by them, and that by a deerce of the court his title to 
said tract of land be declared ak ae possession quieted, 

This cause was severely litigated in the chancery eourt antil im 
1872. when relief was decreed the complainants In the orginal bill, 
permitting them to redeem said land, and they having brought 
into court the am’t of the redemption money, and Townsend having 
refused to reeeive it, the complainants had a decree Investing them 

with the title to said land and awarding them a writ of  pos- 
LU- session and dismissing Townsend’s cross-bill, and he ap- 
pealed to this court. 

Pending said ap sence this court, to wit, on the 18th day of June. 
1875, Townsend executed a deed of trust to George W. Winchester, 


as trustee, by which, among other things, he conveyed the tract of 


land in litigation to him to secure compl'ts May & Staley as her 
endorsers upon certain specified indebtedness to the other parties, 
as Spe ecified im said trust deed. On the 2sth of peau IS7d 
Townsend filed his petition in bankruptey and was duly declared : 
bankrupt, and complainant T.P. Winchester was duly amines 
his assignee In bankruptey. 
Qn the Sth of Dee., 1876, said cause was tried in this court 

405 ana cl deeree rendered, by which the chancellor's decree Was 

reversed and the complainants were adjudged not entitled to 
any relief, but relief was granted upon ‘ownsend’+ cross-bill, as 
follows: 

“Tt appearing that the said Townsend is entitled to the r a 
prayed in his eross-bill, to have his title declared and quieted, it is 
therefore adjudged that the said Townsend has a eood title to he 
said tract of land and premises by virtue of lis said purchase and 
sheriff’s deed in fee-simple. 

Said injunction was made perpetual, and the deeree the- proceeds 
as follows: 

‘And it be iv suggested to the court that the title of said ‘Town- 
send has been assigned to Thos. P. Winchester, his assignee in bank- 

ruptey, It is, with the consent of ns ‘Pownse nd, by his coun- 
406 sel, ordered that the said Winchester be made a party to this 

deeree, and by consent this ¢: pee sapien 
eourt of Shelby county to take order in relation to the fund (paid 
in) and to take an account and makea report of the reasonable 
counsel fees of the counsel, [Heiskell, Seott, and ILeiskell. for whieh 
alien is hereby declared on the prentises in controversy, the said 
Winchester asking that said account be taken below.” 
Townsend, pending this litigation and before his bankruptcy, had 


re 


—— — 
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purchased said widow’s dower interest in this land. The eause was 
remanded to the chancery court and an aecount taken upon very 
full proot as to the value of said services rendered by said 

LO7 counsel in the ease, said Winehester, the assignee in’ bank- 
ruptey of said Townsend, appearing and cross-examining the 
Witnesses introduced by said attorneys and introducing counter- 
vailing testimony. Townsend himself, while he knew about these 
proceedings, nade no appearance, and even refused to testify in re- 
gard to said fees upon the application of his assignee in bankruptey. 
The master reported Upon sald reference that 85,500.00 was rea- 
sonable compensation to said solicitors for their services and that 
they had been paid 8200.00—balance due, $5,500.00—which report, 
being unexcepted to, was confirmed and a decree rendered in favor 
of said attorneys for said amount, the same being decreed as 


40S [a] lien MNpon suid land, which Was deereed to be sold for the 

satisfaction of the same, subject’ to the equity me re lea gone 
Said land was sold, in obedience to said decree, on the 15th of Oect., 
i877, and purchased by said solicitors at the price of »OO.00, the 
amount of their said deeree. The master’s report of said sale, beng 


unexcepted to, was confirmed, and the title divested out of the said 
Townsend or said Winchester, assignee in bankruptey, and all par- 
ties, both complainants and respondents in satd cause, and vested 
in Hleiskell, Scott & ITleiskell. Said) assignee ino bankruptey ae- 
quuic sced In satd proceedings and sale and afterwards sold the equity 
of redemption, which was purchased by the compl t, the DeSoto Ins. 
Co. All parties permitted the time for redemption to expire with- 
out any attempt to redeem said land. 
Lg CGireorge W. Winchester, the trustee in the before-mentio ned 
deed of trust, executed by Townsend on the IsSth of June, 
S70, having died without any attempt to execute said trust, T. P. 
Winchester was, by a decree of the chancery court, appointed trus- 
tee in lis stead in IS79, who proceeded to sell all the other property 
conveved in said trust deed, and on the 12th of Feb'y ISSO, he, to- 
eether with the beneficiaries mentioned in said deed of trust, tiled 
this bill against sud TTeiskell, Scott & TFTeiskell, secking to attack 
the title thus acquired by them to said land by virtue of said pro- 
cecdings and decree, and to have the same declared void and re- 
moved as a cloud upon the title of said tenants and bene- 
410 ficlaries under said deed of trust, upon the ground, as alleged, 
that said services were rendered in a defensive suit, and 
henee no lien existed in favor of said solicitors. 2nd. That neither 
said ‘Townsend -or said complainants were made parties In any ap- 
propriate way to said proceedings, nor were there any appropriate pro- 
ceedings under which said enquiry could be had, and, 3d, that so far 
as said assignee In bankruptey was concerned his was a contingent in- 
terest under the trust deed. and this was the only right said assignee 
did or could represent in said suit, and that he did not even repre- 
sent the equity of redemption in said property. ‘The bill also alleges 
that there was a special contract existing between said sol’s and Town- 
send, by Which they had agreed to attend to said litigation 
411 for 31,000.00.) Phe answer denies all the allegations of the 
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bill upon which relief is sought specifically. The eondition.§ of 
the deed of trust is as tollows: “ Whereas Ben. May 1s bound for 
meas endorser upon the following-described notes and bills, to wit 


(setting them out}; “and whereas Lam also indebted to said Ben. 
May in the further sum of $526.41, by note held by him,” &e.; “and 
whereas, also, W.S. Staley became bound for me as my surety on an 
appeal bond,” &e. (describing it, the amt being about 838,000), * and 
being desirous to indemnify and save harmless the said May and 
Staley from the Hability thus incurred as surety and = endorser, 

now if said parties shall be constrained to pay off and dis- 
412. charge any of their Habilities and IT shall fail to remiburse 

the amount thus paid within a period of two years from the 
date of these presents, then I authorize said trustee to sell.” &e., Xe., 
to raise money adequate for the payment and discharge of such la 
bilities. The trustee will apply the proceeds of this sule—Ist, to the 


pavorent of the cost of execution of this trust; 2d, to the pavient 
of these habilities, or such as have accrued and fallen upon said in- 
dorser and surety, it being intended to place them both on an equal 


footing; and, lastly, pay the remainder to me, 1f any, Ke. Sat 
Townsend and said surety and endorser, Staley and May, are al 
utterly insolvent, and neither of them have ever paid any- 
415 thing upon said indebtedness, and it is Insisted by the resp ts 
that this is a mere indemnity mortgage, anid as said May and 
Staley have not paid any portion of said indebtedness and could not 
enforce the execution of the same for their own benefit, and conse- 
quently the holders of said indebtedness, upon which they nrc, eo" 
spectfu/ly, endorser and surety, can have no better right, and hence 
neither they nor the trustee can enforee the same for their benefit : 
that the condition of said mortgage has not been broken, and con- 
Si quently this bill cannot be maintained. 
Without entering Into any discussion of this question, we are of 
opinion, as well from the terms of the mortgage itself, above 
i} cited, as the fact that the mortgagor, Townsend, is insolvent, 
that the bill is maintainable by complainants to subject the 
mortgaged property—all else out of the Wav—to the satisfaction of 
their debts. 5 Heiskell, 625; 5 Cold., 892; Brandt on Suretyship, 
Io ef Seq. 

The next question presented is as to the lien of resp t and its su- 
periority over that of the deed of trust in Guestion. 

Under our decissions as they existed up to that time there could 
have been no question as to the existence of the att’y’s lien. Ilunt vr. 
MeClannahban, 1 Heisk., 503; Perkins v. Perkins, 5 Heisk.. 95: also 
ib., 694: 2 Baxt., 218; 12 Heisk., 472: 4 Bax., 93. 

It is now, however, well settled that no att’v’s lien exists for 

{15 = services rendered merely in defending a suit by which lands 

Ale sought to be reeovered from the elients. Garner v. Crar- 

ner, 1 Lea, 50; Stanford v. Andrews, 12 Heisk., 664: Sharp v. Fields. 
oO Lea, 326. 

[It is also well established that where the lien exists it relates to 
the commencement of the Service. Gaarner ¢. Crarner. subpra, ] 
[leisk., 506; 5 Lea, 250. 


J. B. HEISKELL ET AL. 111 


[tis insisted, however, for the complainants that the suit in whieh 
the hen was declared by this court was a purely defensive suit, and 
henee no len existed and the adjudication of the same by this court 
was corane non judice and void. This question was raised in the ease 


of Sharp v. Kields, o Lea, 529, where it was insisted that a writ of 


error could not be maintained for that reason, but if was held 
L1G) that the party was entitled to prosecute the writ to reverse 

the judement declaring the lien. It was said, however, that 
this would be so whether the judgment Was void or merely Crro- 
neous, and the question was not there decided. 

Weare of opinion that the adjudication of the existance of the 
lien by this court under the state of pleadings In that Case Was not 
void, even if it were coneeded to have been erroneous; but there 
Was active relief in regard to the title to the land in question sought 
and obtained by the cross-bill and the deerce thereon, as we have 
above seen, and if 1t were granted that the decree declaring the len 


Was erroneous It was at all events the law of that case. But it 
mnueht be held, even under the present state of our decisions, 
117) = to have been correctly adjudicated. The lien of the respond- 


Chts must consequently be now eonsidered as valid and sub- 
sisting and related. to the date of filing the answer and eross-bill, 
and was consequently superior to that created bv the mort@age in 
question, Which was executed several vears afterwards and pending 
the litigation, which was consequently — notice to the ecomplain- 
ants, and they were bound by the adjudications in that case. . 

The beneficiaries In said mortgage, being subsequent encum- 
brancers, were not necessary parties to the proceedings to enforee said 
prior Hen. Brown v. Mercer, 10 Efum., 359; Mims ve. Mims, l IIump, 

425: 1 Daniel Ch. Pl. & Prae., 214. 

418 Townsend having become bankrupt pending the suit in 

Which the Hen was declared, he was not a necessary or proper 
party to the proceeding to enforce it, and Winchester, the assignee, 
was the only necessary party. 1 Daniel Ch. Pl & Prae., 215, and 
authorities there cited. And he having appeared both in this court 
and in the court below and assented to the order remanding the 
cause for the purpose of ascertaining the amount of the fee and its 
enforcement in said chancery court, and having voluntarily become 
il party to said proceedings and litigated the same in said court and 
acy ule sced in the deeision, cannot now be heard to question them. 

but if this were not so, the assignee, being the only necessary 
419 party to srid procecding, Is the only one who could complain, 

Which he has not done, but,as we have before seen, aecqutesced 
anc sold the equity of redemption ; while,as we have scen, the benefi- 
qlarics In the deed of trust were not necessary parties or entitled to 
any notice of said proceedings. Yet the proot abundantly shows 


that an point of fact they had actual notice of them, and might, if 


they had chosen, become parties to the Salle, which thev did hot 
See Proper to do. The reeord fully establishes that Lhese respond- 
ents not only did not desire anything more than their just compen- 


or 
sition for the Services which they his rendered, lyut souchit thie 
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principal beneficiaries in said deed of trust, and afforded them 
420 every facility, and were anxious that they should protect 
their interest by taking said property subject to their len, 
Which they declined to do. They were present at the sale, but re- 
fused to bid upon the property. | 
lt is alleged by the bill that the respondents had a <pecial CON- 
tract with ‘Townsend by which they had agreed LO defend the title 
to the land for $1,000.00, This 1s positively denied, and the proof, 
in our judement, fails to establish it. W. L. Seott was the partner 
of the firm with whom the contract of employment Was made, 
Whatever it was. Ile lad procured the judgement for ‘Townsend 
under which the land was sold, had superintended the pro- 
ceedings under which the same was sold, had advised the 
4?] course to be pursued had prepared the sheriff's deed, had ad- 
vised as to the possession, and was perfectly familiar with 
CVvery step) that was taken in the matter, and he testifies threat he was 
engaged by Townsend soon after the sale, in the event the land 
should not be redeemed, to see to the perfecting his title and to defend 
the same in case of litigation. Ile further testifies that no such con- 
tract nor any specilic contract Was made with him, and that he never 
agreed to any such terms. Townsend and two other witnesses, who 
appear to have been his clerks—Spicer and Staley—have testified in 
relation to the matter. ‘Townsend's testimony ts that he pro- 
422 posed to Judge Scott that he would give him 81,000.00 if he 
successfully defended the title to the land, and that Scott 
made no reply, but did attend to the suit. One of the elerks, who 
professed to have been present on the same occasion, testifies that 
‘Townsend proposed to Scott to O1VE him a fee of 8500.00 to defend 
sald suit and a further conditional fee of $500.00 if he sueceeded in 
perfecting the title to the land, and that scott agreed to the pPropo- 
sition and accepted it in terms, while the other testifies that Town- 
send offered him 81,000.00, conditioned that he defended the title 
successtully, and that Seott agreed to accept the proposition. One 
of the witnesses says this was before, and the other that it was after 
the suit had been brought. 
4?5 The cireumstanees all tend tO corroborate the testimony of 
Judge Scott. The property, as we have seen, was then esti- 
mated to be worth in the nelehborhood of trom &8350,000.00° to 
$50,000.00. The title was questionable and the suit of doubtful 
issue. It is searcely probable that a firm of able lawyers would 
agree to undertake an almost purely speculative suit involving that 
amount for so small a proportion of the am’t involved, conditioned 
upon the successful result of the same, while the elient only risked 
the amount of about 81,242.00, and all above that sum would be a 
clear gain to him. ‘The answer and eross-bill was filed on the next 
day after the filing of the bill. It is carefully and elaborately 
4?4 drawn, and is such a presentation of the matters of defence 
and grounds of relief sought by the cross-bill as no att’y could 
Investigate and prepare in one day unless he possessed an intimate 
knowledge of them in advance, and sustains the statement of Judge 


ae 


bt J 


‘> 
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Seott that he had been spoken to to defend the title in ease of liti- 
gation, and had been preparing well for it 
Altho’ ‘Townsend testifies that he made a conditional contraet 
with Scott to pay 81,000 in the event of the successful termination 
of the litigation, yet he further testifies that he paid 8500.00 of said 
fee before it was terminated. On the books of Heiskell, Scott & 
flerkell] there appears cl charge made by — oft SHO0.00 AS a 
12 retainer 11) said Cause, which Wis entered cli bout SIX months 
after the bill was filed, and on the same day a eredit upon 
sald books to Townsend of 850.00 on aecount of said tee. This is 
the only charge in relation to said tigation upon said books, and 
Which, we think, indicates that no specific amt had been fixed upon 
at that time as the fee to be chareed In said ease, else it would have 
been entered. both of the other partners, J.B. & C. W. TLeiskell, 
testify that, altho they often conferred together with Judge Seott im 
relation to the am/’t of fees charged, fhat he never intimated to 
either of them threat he had agreed Upon ahy amount to he 
LP chareed 1) said CaAUSC, and all of them testify that they often 
spoke among themselves as to the amount of the fee they 
would be entitled to charge in that case in the event they were 
StUeccee sstul, and thi: at the ‘Ve xX pecte «| toe ‘hh argee a l; aree fee mn th at event. 
And it certainly was a case that justified such e — [t is 
also shown by the testimony of both Scott and Townsend, who was 
embarrassed with debts, and the resp’t’s 1t seems, became some We oe 
anxious to get security for their fee; that pending the litigation 
Scott drew Up a morte@age for S£,000.00 and sent | it | to ‘Towns aa Lo 
sion by way of securing wll = In said eause, which both testify 
he deeline dt tO do beea >» he conside ac “| the ch: aree Loo high : 
427 but Seott testifies nositi IVE inl ay that he did hot, and lie does not 
pretend that he did at that time claim that be had made any 
special contract as to the amount to be charged, which he would 
almost certainly have done if such had been the case; nor does he 
pretend that he even did in presence either of Seott or of either of 
the parthers ait ahy other time claim that ra fee had been agreed 
upon. It is also shown by the testimony of the assignee in bank- 
ruptey that while the litigation in the chancery court to ascertain 
the fee was In progress he went to Townsend and requestetl him to 
testify as a witness 11) regard to it, which he declined to do, as 
428 he stated, for reasons satisfactory to himself. It is a legiti- 
mate inference that if he had at that time alleged that he had 
ral special contract with the resp ft t for S1.000.00, conditional fee, said 
assignce would have had him subpeensed, and compelled him to 
testify to that fact. These are some of the circumstances which we 
think disparage the testimony of said witnesses, and sustain that of 
Judge Scott as the true statement of the transaction, The amount 
of the fee, we think, rested Upon a quantuae meruit, and was pProp- 
erly ascertained and the hen properly enforced. ‘The complainants 
stood by and saw the time for redemption expire without any effort 
to discharge sad prior lien ana appropriate the residue of the 
429 property, which the- might have done. The result is the title 
of the respondents Lo the land in CONLPOVEPSY has become 
lo—1148 
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ibsolute and eannot be disturbed. The chancellor came to the same 
econelusion and dismissed the bill. The referees have reported that 


the decree should be reversed. The exceptions to the report must 
be sustained, and the chancellor’s decree dismissing the bill aflirmed 
with costs. 

COOhk KE, 


Opinion. ISS6. 


T. Po Wixcuestren ce al. v. J. B. Weiskenr ef atl. 


ry. ——_ : } 4 . eee 4 = + *? rae | : 
This cause was determined at the Jast term of this court 
9 , re Pe , c } —e te : _ ae il hie 
A) And a peution lo reheaur hetad over uUhaer aAGVISCTINeHLL. Phe 
. : i] ee ae ees ee 
petition To rehear presents no question that Was Wot iuiiy 
gia } . ] ‘ 'y : » i eas , ¥ ] ae } ‘ ae \ ad >] ® ‘ syccas | Tt. 
CONSTIdUeLreCa OL Clie POVHIEer NearlHAe, ahha Upon A CHC FeCUOTSHICtte 
As 'g i ] P , ‘TY ' ] ‘ y) P saa — ty Se > } y.* oe Le ty 
LIOH) OF U1) questions then decided Q majority OF tie COUPE ATe Satis 
; Qe a rae i : ; _ — 4 nid i 1 
hed that the origimal opin MON Was COPrreCtL ali cedivere to li 


»)? 
ray a”. } — ee } 
be pelltton to rehear will therefore be dismissed. 
Judge freeman dissents 

COOK E, d. 


13] Tue STATE OF TENNESSEE: 


Pleas before the supreme court of said State, for the western divi- 
sion thereof, at Jackson, on the first Monday of April, A. D. Tss5o— 
present, the ITon. Jas. W. Deaderick, chief justice, and Thos. J. 
hreeman, Wm. I. Cooper, J.B. Cooke, and Peter Turney, Judges— 
to wit: 


— 


: PD. Wixciestrer, Tr, ) 
’. No. SOl. Shelby Co 
B. Heiskenr ct al. 4 


SATURDAY, Way 50th, 1SS5. 
his cause was heard upon pani eau ere ip pence a ang 
chancery court of Shelby coun the report of the commission of 
referees, and the exee ptions of ee filed thereto, and it ap- 

pearing to the esta that the exceptions are well taken they 
[52 are sustained and said) report set aside. And it: further ap- 

pearing to the court that there is no errer in the decree of the 
court below, it is ordered, adjudged, and decreed that said decree be, 
and the same is, affirmed, and complainant ts bill dismissed, and that 
heand the THernando heieamon Company, T. EL. Dunseomb, and 
Bank of West Tennessee pay the costs of this “ar the court below, 
for which let execution issue. 


, 


And on, to wit, Thursday June 11th, 1885: 
i# DP. Wrxcitester et al. ) 
Ws, ~No. 851. Shelby ee 
J.B. Werskevy et al. J 


Lineal 
7 « 
~~ 
v « 
~~ 


In this cause, the complainants having filed a petition for 
rehearing, by leave of the court extending the time, and the 
eourt not being ab le to consider the same at the present termi, it ds 


ae 


“2 


J. B. HEISKELL ET AL. l15 


hel d under advisement to the next term, until when the exceution 
of the deerce entered at the present term Is suspended. 


And the following appears of record, LO wit ; 


TT. DP. Wincuester, Pr., ef al. 
v. No. Sol. Shelby Ch’yv Docket. 
B. Ptrskenr e€ al. ) | 
SATURDAY, Way 1st, 1886. 
The petition for rehearing heretofore filed in this cause by 
IS64 complainants havine been fully considered, and the court 
being of opinion that the opinion and decree pronounced 
herem at the last term of this court are correct. it is therefore or- 
dered that said petition be refused and dismissed cll petitioners Cost, 
1Or Which execution May IS=Ue. 


And the following appears of record, to wit: 


T. P. WIncHester ef als. ) 
‘ No. Sol, Shelby Ch’y Docket. 
J.B. Wieiskenn ef als. J 
I'ripay, June 11, 1SS6. 
The deeree heretofore entered in) this Cause Is moditied as fol] OWS: 
The court being of the opinion that this court had jurisdie- 
I5o06060CUtion son othe case of Anna L. Jones v. D. TH. Townsend, 
mentioned and sel forth in) the record LO declare the aul tor- 
nevs: lien in favor of the defendants in this ease on the tract of land 
deseribed 1) the pleadings, and that the chaneery court of Shelby 
county, Penn., had jurisdiction to enforce said lien on said property 
Iv thie proceedings, deerees, nid sale , as shown in the record, hot- 
withstanding the bankruptey of D. IT. Pownsend and the bankrupt 
proceedings in the district court of the United States for the western 
district of Ga. as shown In the record, and notwithstanding the 
provisions of the 711th seetion of the Revised Statutes oft the United 
States, and notwithstanding the provisions of the ceponey of 
bt) ssid) Revised Statutes embraced in title G1, “ Bankru Lyot the 
COUrT adjudves that the authority OXETCISC d by t the State ‘courts 
11) said procecdings IS het repugnant LO the said: laws of the United 
States. In construing said laws of the United States the court is ef 
the opinion that under the circumstances of the case as shown by 
the record the said State courts had the jurisdiction to declare and 
chforee siicl liens Oy) the lana il question, ania threat under the said 
procecdings the defendants acquired cl “ood and valid title LO the 
land in controversy, and that the title is not and was not void and a 
eloud (>) the complaimants’ right and title, and the court doth SO 
order and deeree. 


- 


AST Toe STatre OF TENNESSEE: 


I, John W. Buford, elerk of the supreme court of said State for 
the western division thereof, at Jackson, do hereby certify that the 
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foregoing is a true, perfect, and complete transeript in the ease of T. 
IP. Winchester, tr., cf al. against J.B. Heiskell ef al. as appears of rec- 
ord now on file in my office. 

In testimony whereof I have hereunto set my hand and aflixed 
the seal of the eourt, at office in the city of Jackson, on this the 2nd 
day of Oct., A. D. 1886, and of the Independence of the United States 
the 111th year. 


[Seal Supreme Court of Tennessee, Western Division, Jackson, Tenn. ] 


JNO. W. BURPORD, Clerh, 
By G. bE. O'CONNOR, DO 


fMndorsed Ol COVer: ‘Tennessee SUpPrenre court. No. 11-48. : ¢ P. 


Winchester, trustee; W. L. Staley; EK. Bb. MeTenry, receiver of assets 
of Bank of West Tennessee; The Ifernando Insurance Company, 
Ben. May; 8.8. Jobe, administrator of S. M. Jobe, deceased; Taylor, 
Joy & Company, for use of W. I. Taylor, plaintiffs in error, vs. J.B. 
Heiskell, W. L. Scott, and C. W. Heiskell. Filed October 14, 1856. 
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SUPREME COURT OF THE UNITED STATES. 


ICTOBER TER™M, 1886. 


T. P. Wincuester «& al., Pl ffs in lurror, ) 
vs, No. 1148. 
J. B HEISKELL ef al. 


Stipulation of Counsel and Addition ta Record. 


] Tt. Po. Waincitesrer ef al. v. J. Bo. HEISKELL ef al. 


We agree that the within & the brief accompanying the same, 
which are hereto attached, may, to save the trouble of a certiorari 
& return thereto, be used on the hearing of this cause, either on mo- 
tion to dismiss or other hearing, in the same manner, with the same 
effect, & subject to same exceptions as if ineluded in the record 
eertified by the clerk. 

5b. M. ESTES, 
Sol, for Compl'ts. 
HENRY CRAFT, 
THOS. b. TURLEY, 
lor Def'd'ts. 


2 Brief of Complainants’ Counsel on Petition for Rehearing. 
In Supreme Court of Tennessee. 
tT. PL. Waincirester ef als. vs. J.B. Tletsk enn et als. 


The pivotal point of the opinion of the court which sustains the 
title of the defendants is that the declaration of the attorney's lien 
by this court in IS76 was notabsolutely void, butat most erroneous, 
and, beeause the len relates to the commencement of the service, the 
complainants were d7s pendens purchasers so far as the Hen was con- 
cerned, and Were, therefore, not hecessary parties to the proceedings, 
and were bound by the decree. The leading authority cited to sus- 


tain the proposition that the lien relates to the commencement of 


the service, and that the defendants were consequently dis pendens 
purchasers, is Garner v. Garner, L Lea, 50, and in that case the doc- 
trine Is distinctly stated that “the lis pr ndens is no notice to any one 
of the defendants’ rights, which stand precisely as if no suit were 
pending, and consequently a lien on that right, without contract, 
would be without any rule or analogy to support it, besides being 
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in conflict with the policy of our registration, laws.’ Now i 
4 this case, Heiskell, Scott & Heiskell were de fe nding the suit 
for the defendant in the suit. [t is distinetly stated in Gar- 
ner v. Garner that the lien “is sustained upon the eround that the 
lis pendens is notice to all the world of the pk adntitts’ right, and no 
ereat harm can result from carving out of this right a lien in favor 
of the attorne V; running pari Passi with the hen : the /is ji ndeis. 
Llowever the question might be between the attorneys and their 
chents, It Is respec ‘tfully submitted that it is e sere lv ditferent when 
the contest arises between the attornme ys and Pure as sers of the Propo- 
erty pending the suit. In order to bind the purchasers by the de- 
cree It must be shown that under legal principles they are lis pendens 
purchasers. Phat thev are not in this case seems to be clearly set- 
tled by the opinion in Garner r. Garner. It was earnestly contended 
at the argument that the mere declaration of the Ten was not an 
adjudication of the question of alien, but simply afforded to the 
attorneys the ground for procecdings against the chent, when, for 
the first time, cll adversary relation LO the client beean. 

The opinion of the court evidently misapprehends the reasons 
urged for this contention, for the learned judee ays. It is tnsisted, 
however, for the complainants that the suit in which the lien was de- 
clared by the court was a purely defensive suit, and hence no len 
existed, and the adjudication of the same by this court was cord 
non judice and void.” 

Now, While it was insisted for the complainants that the declara- 

tion of the lien Was Corciit nan pudice canned void, if was done on 
4 another braneh of the case where the contention was ureed 

that, under the Revised Statutes of the United States, the dis- 
trict court of the United States had exclusives jurisdiction of this 
‘matter in bankruptey,’ and for this reason the State courts had no 
jurisdiction of the subject-matter. Upon the port now under dis- 
cussion the argument was that under the decisions of this court the 
mere declaration of the hen was not an adjudication atalloas alrea Tay 
stated. 

[In Hunt eo. MceClanaghan, | Heisk., 508, the court say: When 
the client Is suo juris, and the amount of the fee is not fixed, the 
eourt should hot do more than deciare the lien and leave the at- 
torney to entorce his claim, and notice must be given to the elient.” 
And “the Hen may be preserved and notice thereof be extended by 
stating its existence in the judement or decree.” | 

ln Perkins v. Perkins, 5 Lleisk.. v4. the COUTT Say. o When the 
client Is suz juris, We think the court should, in the cause in which 
the services were rendered, do no more than declare the lien, and, if 
the amount be hot settled between them hy contraet. lenyve the “it - 
torney to enforee his claims bv cll) appropriate proceeding against 
his client,” we. see also authorities cited 1 original brief. | 

This declaration of hen is made without notice to the client and 
before the antagonistic relation begins, and under the authorities it 
Is quite evident that when the suit or proceedine to establish or 
enforce the lien Is begun, and the chent IS, for the first time, notified 
to defend, he may contest the validity of the lien, and the mere dec 


Ry 


laration of the Hen in the main suit does not estop him as an adju- 
dication to deny threat any len ever existed. To hold the 
5 chent and his property bound by sueh a declaration without 
his day in court to contest the demand would be an infrae- 
tion of his constitutional rights, and certainly the court never in- 
tended to establish such a precedent. 

[If then this declaration of the Hen was not technically cll) adyu- 
dication, if — be held to be a ves judicata estoppel on these 
purchasers. The effeet of the declaration was to GIVE the attorneyvs 
the ground upon which to assert and establish a hen, if one existed, 
by proper suit. .No Proper suit Was ever instituted, and certainly, 
however much reason there may be for saving that Townsend or his 
AUSSTANCE were concluded by the declaration of the Hen. it cannot 
With propriety be said that these purchasers were bound, unless it Is 
clearly an adjudication of the question, 

It not being an adjudication, but a mere declaration of a lien, 
which constituted a basis for a suit against the chent, an independent 
suit Was hecessary to enforce it, as settled hy the authorities. It is 
conceded, as shown by the authorities cited in the opinion, that the 
complaimants, as subsequent Incumbrancers, were not necessary 
parties to this suit to enforce the len, but they were proper parties, 
and as such were not concluded by the decree as to the validity 
of the lien. 

Mims ¢. Mims, 1 Hump., 425, and Rowan ev. Mercer, 10 TLump., 
360, are the eases cited on this point In the Opinion, [n these Gases 
it wassimply held that the subsequent mortgagees were not necessary 
parties, or, In other words, that the failure to make them partics 
would not prevent the court from proceeding to a deeree. They do 

not hold, however, that the deeree would be binding on the 

() pe morteagees on all points. In the 1? Tlumphreys case, 
pave ob, . Hide (rreen quotes from Calvert as follows; “See- 
ondly, thi: ii the decree of foreclosure Is not conclusive Ags Linst <ubse- 
quent morigagees who are absent, and that on proof of collusion 
they have been allowed to Open the account.” The clearly settled 
distinction between necessary and proper parties toa foreclosure suit 
is stuted in ection LoOtL ef SEY. of Jones on Mort (gages, Wiuile a 
junior INcuMbrancer is not a neecssary party to a suit like this, still, 
if he is not made a party, who will deny that if the decree is taken 
ona void mortgage or for an excessive or unjust amount he may in 
the face of the decree llege the Invalidity of the mortgage or the 
exeess or lijustice of the deeree 2? Under the Tennessee authorities 
valnst the mortgagor will bar the equity of redemption 

as against his assignee or a junior incumbrancer, but will not bind 
either as to questions Or equities that they have the right tO contest. 

The conclusion of the opinion in Rowan +. Mercer, 10° Tump., 
363, is: We think, therefore, the subsequent Incumbrancers are not 
Nnecessaly parties toa bill to foreclose a morteave, and that if there 
has been ho collusion between the parties, or other special eround 


the cdeeree ne { 


of equity, the decree and sale are conelusive.”’ 


The illegality or invalidity of the mortgage would be “a special 
ground of equity” within the purview of this decision. The gist of 
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our contention, therefore, is that the mere declaration of the Hen by 
this court In 1S76 did not establish irrevocably cl hen, hae hot an 
adjudication of the existence .of a lien, but only afforded to. the 
| attornevs the ground for a suitable proceeding to establish 
and entorce the lien. The distinction is between a mere — 
laration or stating of a lien in a deerce without notice to the 
party to be affected thereby and a formal adjudication of a ies n be- 
tween parties properly before the court. qn all sul scquent procecd- 
ines in the first- mentioned case, the junior incumbrancers are 
proper parties and no adjudication of the hen or legal proceeding to 
enforce 1t could estop them { to den V the v: alidity of the lien. | 
od. The commisslon of referees {© und Upon the testimony | 
‘Townsend, Spreer, and Stalev that defendant Scott made a a Cal 
eontract with Townsend to defend the Jones suit for one thousand 
dollars, five hundred to be paid abso — and five hundred more 
if he sueceeded in protecting the title. ‘There is no testimony In op- 
position to this of these three withesses except that of the dete ndant 
Scott. Te is an interested witness, and the others have no interest 
in the suit. The opinion of this court finds, against the testimony 
of the three witnesses, that there was no Speck il contract. Without 
again discussing this testimony we submit the following cogent con- 
sideration to the court. 

The court correctly states: “ On the books * Tle} iske I]. Scott & 
Heiskell there appears a charge by Scott of Ave hin ndred dollars as 
a retainer in the said cause, which was entered about six months 
after the bill was filed, and on the same day a eredit on the said 
books to ‘Townsend of fifty dollars on account of said fee. This is 
the only charge In relation to said litigation on said books, and 
which we think indicates that no specifie amount has been fixed 
i “ke. ‘To paraphrase this last clause of the opinion, the charge 
ofa spec ific sum on the books i indicat tes that NO spec ‘itie sum had been 

agreed upon. 
S Now, we submit, as the 

that this entry shows that a pclae cane had been ag 
Upon and that it strongly corroborates the testimony of the three 
witnesses. If no amount had been fixe d. as defendant Scott testifies. 
what warrant had he for fixing five hundred dollars as a retainer. 
He does not pretend that any amount was agreed upon, and vet, in 
his own handwriting, on the books we find the specifie amount of 
five hundred dollars charged as a retainer. which. ace ‘cording to the 
testimony of Spicer, was the amount of the unconditional fee 
upon. Now, was it ever heard that the amount ofa retainer fee 
was fixed by the attorne ‘Vv without aVreement with the client ? [f 
there was no contraet whatever Why was this fee fixed at the specifie 
amount of five hundred dollars. and vet why was there no other 
chi: arge On these books? We submit that the commission of refe Tees 
were right in reporting that t this Was a strong CITe umstanee t 
tain the testimony of the complainants’ witnesses and th: at : 
fee was agreed upon. 

Srd. Again one of the points earnestly pressed in 
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commission of reterees found. 


reed 


agreed 


(>) SIils- 


a specific 


oral argument 
tirely pre- 


and in our brief, which was vital to the ease. has be en en 


termitted _— nos in the opinion, The por was this: That 
conceding for the argume nt that the declaration of ‘ah lien by this 


court est tab Hiched the lien of the attorneys, it is the settled doctrine 
ot the COUT threat when thre reference to ascertain the amount of the 


fee was ordered a relation of antagonism between the attorneys and 
chent was first assumed; that the attorneys were then required to 

Institute proceedings to enforce their Hen, which amounted 
") toa new sult for that purpose, and, because at that time Town- 

send Jiad gone into bankruptey, the chancery court of the 
State had no jurisdiction of the subject-matter of the suit, and the 
procecdip os Were Cord non pudice, Now, alt] rough the defendants 
did not institute a Suit to entorce their Sup) posed len after the 
declaration of it by this court, still the i proceedings by 
reference, ete., Were tantamount, under the authorities, to a new 
suit. ‘Phen we have Henors instituting asa tide Ina State court 
to enforce a lien on the property of a bankrupt pending the bank- 
rupt proceedings. We insist that the district court of the United 
States had yurisdiction of this matter to the exclusion of the State 
Courts by the OXPPFeSs terms of the aet of ¢ ‘ONSTeSS, The authorities 
are full Ol} thie proposition tliat, from t the 1} iin ro < of the petition 1) 
bankruptey, all the assets and property are in the custody of the 
bankrupt court, and that “no court of an independent State juris- 
diction ean withdraw the property surrendered, or determine in any 
degree the manner of its disposition.” 

Bump. on Bankruptey (10th ed.), 516, and cases 210, &e. 


While the original bankrupt law cau ethe Federal courts orrginal 
(not exclusive) jurisdiction of ‘matters and proceedings In bank- 
ruptey,” the Revised Statutes, for the first time, oives them exelu- 
SIVe yuri diet ION, and declares threat if shall he exclusive of the 
State courts of the several States. See. 711 of the Revised Statute 
of the United States provides “the jurisdiction vested in the 
courts of the United States in the eases and 
after mentioned shall be exclusive of the courts of the several 
States: Ist, of all ertmes and. offenses eoonizable under the laws 

of the United States: 2nd, of all suits for penalt. les. or 

1) forfeitures Incurred under the laws of the United States: Sra, 
of all civil causes of admiralty and maritime jurisdiction : 

Oth. of all matters and proceedings in bankruptey: | ” 

Sth, of suits and proceedings against ambassadors,” &e. 


» es 


proceedings herein- 


It is not 
necessary to argue from this that a State court has, since thef Re- 
vised Statutes, as much right of jurisdiction over “crimes and 
offenses coenizal le under the Jaws of the United States,” or over 

“penalties and forfeitures ineurred under the laws of the United 
States,” or over “suits and proceedings against ambassadors,” &e., 
as they have over “ matters and proceedings in bankruptey.” “They 
are all inthe same entegory, and in each the Jurisdiction of the State 
courts is lImperatively excluded. What would be said of a judg- 
ment ¢ Mf a State court in the ease of a “erime cognizable under the 
laws of the United States,” or in a sait against an ambassador, &e. ? 
jut that Congress intended by this section to give exclusive Juris- 
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diction of * all matters and proceedings 11) bankruptey ~ to the leed- 
eral courts cannot be seriously denied. The chief contention Is that 
this was not a “‘matter’ in bankruptey.” Of course 1t was not a 
“proceeding 7 in bankruptey, but we insist that it was a“ matter” 
In bankruptey. | 

Sec. 4972 of the Revised Statutes gives a ecneral designation of 
matters and proceedings In bankruptey, and, amonst others, “the 
ascertainment and liquidation of the liens and other specific clams” 
on the assets of the bankrupt, “the adjustment of the various priori- 
ties, and conflicting interests of all parties,” and “the marshalling 

and disposition of the different funds and assets, so as to secure 
1] the rights of all parties, and due distribution of the assets 
amongst all the ereditors.” 

This Is not a ease like the large Majority of those in the authort- 
ties eited of cl sult bv cil) ASS1ONee LO colle cy OF YeCOVer assets, hut il 
proceeding In a State court by a enor claiming a Hen on property 
in the custody of the bankrupt court. 

To tolerate such a proceeding would be subversive of the juris- 
diction of the bankrupt court and destroy the objects of the bank- 
rupt law. 

This 1s clearly Within the 4972 section of the Revised Statutes. 
Heiskell, Scott & Heiskell claimed a Hen on the bankrupts property, 
[low is their Hen to be “ascertained ” and “hquidated ~ within the 
meaning of that section? Ilow are the conflicting Interests of all 
parties to be adjusted, and how are the assets, cluding this tand, 
to be marshalled?) Certainly by the very terms of the section in the 
distriet court. 

Not only therefore was the * ascertainment and Hiya mation of 
this lien a matter in bankruptey within the plain meaning of the 
statute, but it Is so under the authorities. 

In Lathrop 7 Drake, 981 U.S. O17, the Supreme Court of the 
United States plainly define these matters and proceedings in bank- 
rupteyv. The courtsay: “Of this there are two distinet classes: first, 
jurisdiction as a court of bankruptey over the proceedings in bank- 
ruptey, instituted by the petition and ending in the distribution of 
assets amongst the creditors, and the discharge or the refusal of 2 

discharge to the bankrupt: secondly, jurisdiction as an ordi- 
1? nary court of suits at law or in eguity, brought by or against 
thie assl@nee In reference to alleged Praperty of the bankrupt, 
or Claims alleged to be due from orto lim. The language conferring 
this jurisdiction Is Very broad and eeneral,. It is that they shal] 
have original (now exclusive) Jurisdiction in their respective districts 
in all matters and proceedings In bankruptey. The various branches 
of this jurisdiction are afterwards specified, resulting, however, in 
the two general classes above mentioned,” ete. Tere it is settled 
that this was a matter in bankraptey. The distinction between 
“matter” and “proceedings” must be borne in mind. One desic- 
hates one of the classes, and the other the other Cliuss, | 
ln harmony with this decision the Supreme Court in Wiswall +. 
Campbell, 95 U.S., 347, held that a suit brought by an assignee 


against any person claiming an adverse interest, ete., was “no part 


ot the bankrupt proceeding, | 


Drake that it was not a matter in bankruptey. The court does not 
Intimate a dissent from its former opinion, nor is there the slightest 


conflict. The dissenting opimion of Paleott, Jin 17 B. Ree., 90, 


i | oa cites and discusses the Case of Lathrop Ci Drake, and is a cogent 
and almost decisive authority upon the question at bar. 

This court in Cheek + Anderson, 2 Lea, 199: Barton ev. Geiler. 3 
- Lea, 246, has held that under the Revised Statutes a State court has 
saakeahee eg mala suit: by an assignee to recover bankrupt assets. 
(dutside of Tennessee the authorities are in confliet on the question, 
as shown below. But the question here is quite different; it 
BB Is whether a lienor on bankrupt property in custodia leyis 11) 
the bankrupt court can enforce his len on the property in a 

State court. 

The intimation of the Supreme Court of United States in Claflin 

[louseman,. 03 U.S... 1530, and MelHe nry v. La Societe. ete., 95 U. 
5, Ba ove quite strong against the jurisdiction of the State courts 
under the Revised Statutes. In the first-named ease the opinion 
eoneludes : aan ithe L discussing the subject { further if Is veehchoes! 
to sav that we bold thal the assignee in bankruptey under the bank- 
rupt act of TS67.as it stood before the revision, had authority to 
bring a suit in the State courts,” ete. 

[ty Sherwood Burns, oS dnd. 502, and Dodd vo. Llanimoek, 59 
Creorg1a, the question is direct tiv adjudicated against the jurisdiction 
of a suit by the assignee to recover assets In a State court. 

So Hallet, distriet judge, in IT LB. Reg., 293. 


I'rost v. Tlotehbkiss, 14 B. Ree. 445. the New York Supreme 
Court. 
Aleott v. MelLean. l6 |. Reo., 49. 


The opinion of the majority of the court, in 17 B. Reg., 90, is in 
favor of the Jurisdietion of the suit of the assignee, but is not cogent 
Oy satistactory, 
Dover’. Lumpkin, o7 Miss... 0o25, 1s not an authority entitled to 
much weieht 
Wes Lbinit t that the act itself, the definitions Nn Lathrop , Drake, 
ane thie dissenting Opinion ot Talcott. Judge (supra), clearly exclude 
the Jurisdiction of the State courts In a case like this. 
| | Whatever may be said in reviewing the authorities upon 
the question of the jurisdiction of a State court of the suit 
of the assignee to recover bankrupt assets it has never been held by 
auv court since the Revised Statutes, so far as we have discovered, 
that a State court had jurisdiction to entertain a suit in favor of a 
morteagvee lt) foreclose il mortgage Ol gl lrenor LO entoree il hen O}) 
the bankrupt property. Section 9075 of the Revised Statutes pro- 
vides the mortgagee’s remedy, wlan ae as i > 0) aac tea 
bankrupt law forbid the proceeding taken | this case 
It will not do to attempt to avoid this ti aici that the as- 
s1enee has, by equivocal aets, waived the objection or consented t 
the Jurisdiction of the State court, for it is well settled thai JUrIS- 


a 
os 


with reference to the question of appeal 
to the Supreme Court. It was not held in eonthet with Lathrop ¢. 


§ 


diction of the subject-matter carinot be conferred by waiver or con- 
sent. 
1 Hump., 552; 9 Yerg., 30, 597 


The complainants have an interest in this land, which, under the 
opinion, entitles them to file this bill to remove a cloud, and if the 
defendants claim title under a decree of the State court that had no 
jurisdiction of the subject-matter, then their title is a nullity, and 
this court must so pronounce. 

It is said that the bill does not attack defendants’ title on this 
specific ground. This is true; but it does attack it as a cloud on 
title and a nullity, and contains a praver for general rehef. Under 
this prayer the complainants have a clear right toa decree removing 
the cloud upon the case made by the proof, although the particular 
ground is not set forth in the bill. 

2 Atkins, 141; 8 Baxter, 556: 4 Heisk., 609; 4 Sneed, 624: 
D Sneed, O16. 


15 The court should, at all events, decide this Iederal ques- 

tion; and, if the decision is adverse to the complainants, 
should, by an amended decree, declare that the question was made 
and that the decision was adverse to the complainants, in order that 
they may be enabled to prosecute a writ of error to the Supreme 
Court of the United States. 

The great injustice of permitting attorneys to obtain for their ser- 
vices in defending valuable property not only several hundred dol- 
lars in money, but the entire property itself, will move the court to 
lend a willing ear to the considerations pressed in this brief. 

We earnestly pray for a rehearing. | 
b. M. ESTES, 

lor Petitioners. 


16 In the Supreme Court of Tennessee. Shelby C. D. 
T.P. WIncrester et al. i 
V. ( Sol. 


J.B. Hetsket et al. f 


To the Honorable James W. Deaderich, chief justice, and the asso- 
ciate justices of the supreme court of Tennessee : 

The complainants in this cause respectfully petition the court to 
erant a rehearing of the ease, and refer to the accompanying brief 
for astatement of the special matter or cause on whic ha rehe: aring 
is applied for. As in duty bound they will ever pray, 

ESTES & ELLETT, 
Sol s for Pi Si 
Tue STATE OF TENNESSEE: 


I, John W. Buford, clerk of the supreme court of said State for 
the western division thereof, at Jackson, do hereby certify that the 
foregoing isa true, perfect, and com plete COpV of °" petition tor 
rehearing in the case of T. P. W inchester against . _B. Heiske ll ef 
al., as appears of record now on file in my office. 


In testimony whereof I have hereunto set my hand and affixed 
the seal of the court, at office, in the city of Jackson, on this the 29th 
day of June, A. D. 1886, and of the Independence of the United 
States the 110th vear. 

[Seal Supreme Court of Tennessee, Western Division, Jackson, Tenn. ] 
JNO. W. BUFORD, Clerk, 
Dy BD. ¢. 


[Endorsed :] T. P. Winchester ct al. vs. J. B. Heiskell et al 
Copy of petition to rehear. Fee, 65e. 


| Endorsed | Sup. court U.S. ISS6, Oet. term. TT. P. Winehester 
WN al. pl fis in CLror, US. A 2 3. [leiskel] et al. Stipulation ot counsel X 
addition to record. 


[| Stamped 4 Office Supreme Court U.S. Filed Nov. 9, 1886. James 
Hf. MeKenney, clerk. 


Supreme Gout of the United States 


T. P. WINCHESTER ET AL. 
1148 Vs. MOTION TO DISMISS AND AFFIRM. 


J. B. HEISKELL ET AL. 


BRIEF OF RESPONDENTS. 


CRAFT, TURLEY & HUMES, 


Attorneys for Heiskell, Scott & Heiskell. 


Ss. GC TOOF & CO. PRS. & LITHS.. MEMPHIS 


BRIBREP 


On Motion to Dismiss and _ to 


T. Pp. WINCHESTER ET AL. 


1148 Vs. l 


HEISKELL, SCOTT & HEISKELL. 


Defendants were counsel for D. H. Townsend ina land case 
in which they were successful. The Supreme Court of Ten- 
nessee declared a lien on the land in their favor for fees (f. 416 
et seq., R. 111). Pending the suit, Townsend had conveyed 
theland in trust to secure debts (f. 404, Kh. 108; f. 29 et seq., 
Rt. 12 et seq.;) of complainants and others and had become 
bankrupt (f. 404, kh. 108). lis assignee claimed tlfe benefit 
of the decree, and the Supreme Court vested the title to the 
land in him (f. 340, R. 89; f. 406, R. 108-9) as assignee. He 
asked the court to remand the cause tothe chancery court at 
Memphis, to ascertain the amount of the fee, and the order 
was made (f. 406, kh. 108-9). Thereupon the defendants pro- 
ceeded to take proof, and obtained an order, fixing the 
amount, and to sell the land for their fees. ‘This order was 
obtained with the assignee appearing and contesting, and 
with full notice to the beneficiaries in the deed of trust (f. 
606-7, Kk. 109). The assignee had agreed with them that they 
should look to the land and lien for fees (f. 133, R. 37; f 205, 
h.55). The trustee, George Winchester, was the father and 


law partner of T. P. Winchester, the assignee, who on his 


2 
death was appointed trustee, and in that capacity joins in this 
suit. The land was sold.the counsel tor the beneficiaries, with 
some of the beneficiaries in the deed of trust,came to the place 
of sale, found that the sale was made subject to a statutory 
right of redemption for two years, and declined to remain 
or bid (f. 186-7, R. 50-51). The defendants bid their debt 
and the land was struck off to them (f. 187-8, R. 51) and 
the sale econtirmed (f. 260, R. 69). One of the beneticiaries 
subsequently, at a sale made by the assignee, bought the 
right of redemption (f. 254, R. 67; f. 256-262, R. 68-9), and 
this was reported to the District Court in Bankruptey and 
approved. Later a contest was made between the assignee 
and the purchasers as to the rents for the year (f. 258-262, 
R. 68-9), and the courts gave a pro rata to the assignee, 


& 


though the whole rent fell due after the contirmation of the 


sale by the chancery court. The purchaser of the right of 


redemption and other beneficiaries failed to redeem, though 
repeatedly urged by the defendants to do so (Dep. B. M. 
Estes, ¢. 248-9, hk. 66; f. 165, kh. 44; even after redemption 
expired, f. 166, R. 45). 

The beneficiaries then joining the trustee, filed this bill 
to set aside the sale to defendants, insisting that the Supreme 
Jourt of Tennessee erred in declaring the lien (f. 22, R. 10), 
and that the proceeding in the chancery court was not bind- 
ing on them because they were not made parties to the 
inquiry (f. 22-3, R. 10), and because the assignee had no 
interest and did not represent them (f. 22, R. 9; f.24,R.11), 
insisting that defendants got the whole fruits of the litiga- 
tion for their services in the prosecution of the case. (f. 
19, R. 9.) 

No attack was made upon the decree on the ground that 


the jurisdiction was exclusive in the Bankruptey Court. On 


» 
>) 


the contrary, the bill is framed with an express denial of 


any interest in the assignee in bankruptey (f. 25, R. 10; 

24, R.11). The beneficiaries are not creditors in auaiihe 
and Winchester does not sue as assiguee, but alone as trustee, 
and neither the 9 gma or any creditor in bankruptey is 


claiming here (t t. 25! > p. 


When the case came to be heard, after decree in chancery 
and appeal in Supreme Court, before reterees appointed by 
statute to report the facts and law to the Supreme Court, 
exception was taken that the Referees erred in reporting 
that the chaneery court had jurisdiction, because the dis- 
trict court had exelusive jurisdiction (f. 35, 2 R. 92; f. 392, 


hk. 105). This is the first A PPearance "Taf this ues stion in the 


record, eo bgt whabl shu ih fare oupad 
MNssiin AKG /FE3. aa ZI-7- AF 
1e cause, pot the 


The Supreme Court atterward hear 
opinion shows that they took no notice of this question, 
but decided that the sale was valid and defendants’ title 
wood. (f. 429, kh. 115-114.) 


Complainants filed a petition to rehear, in which they 
state that the court had not decided that question, and ask 
the court then to decide it, that they might have the case 
reviewed here. The court dismissed the petition to rehear 
(f. 454, hk. 115). Complainants’ counsel then asked the 
court to order that a statement be inserted in the decree 
that the point was made and held against him, and the court 


so ordered. (f. 455-6, R. 115.) 


On this state of facts, is a federal question so made as to 


conter jurisdiction of this writ of error? 


MOTION TO DISMISS. 


In this case the record shows that the original decision 
by the Supreme Court of Tennessee did not involve or 
The briet of complainants’ coun- 
See Sup. h. 


determine this question. 
y on rehearing shows this most distinctly. 
po, ! The court should at all events decide this #ederal 
question, and if the decision is adverse to complainants, 
should by amended decree declare that the question was 
made and that the decision was adverse, ete.” So, it 
appears that decision was not made when the decree was 
entered, but decided first on petition for rehearing, which 
does not give the jurisdiction. 


Poydras v. Louisana, 18 Ilow. 192. 


FEDERAL QUESTION. 

In the consideration of this ease it becomes mater- 
ial to determine how the matter of a conflict between a 
State law and an act of Congress is to be drawn in ques- 
tion. Is it sufficient that the State court decide a Federal 
question when the question is not made in the pleadings, 
but the case is put upon grounds inconsistent with the 
claim on which the decision is unnecessarily made? Our 


contention is that it is not. 


To illustrate the point, suppose the question which the 
State court say they decided was upon a clause in the treaty 
with France ceding the Louisiana Territory, and the suit 
was upon a bill for goods sold in New York in 1880. It is 
impossible that the court would take jurisdiction on a 
decision of a matter not drawn in question within the 
meaning of the act. Now this illustration is chosen 


because it is impossible in the nature of things that the 


t 


% 
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question could have any relevancy to the matter in issue, 
and thence it results that it clearly appears that though 
decided, no such matter was drawn in question. But 
degrees of clearness in proof are not regarded as affecting 
the efhcacy of facts to produce results. <A state of facts 
proved by a mere preponderance of evidence is of equal 
potency to produce Jegal consequences, with facts estab- 
lished by proots of the most irresistible cogency. If the 
most clear evidence of irrelevaney will defeat the attach- 
Ing of jurisdiction, then it is established that irrelevancy 
is fatal; and if irrelevancey is fatal, then it matters not how 
it shall be shown, whether by the clearest proof or the most 


delicately preponderant weight of evidence. 


This seems to be clearly the view of this court in Lawler 
v. Walker, 14 Elow. 150-154, where they quote from Com- 
merelal Bank v. Buckingham, 5 How. 317: “It is not 
enough that the record shows that the plaintiff contended 
and claimed that the judgment of the court impaired the 
obligation of a contract and violated the Constitution of 
the United States, and that this claim was overruled by the 
court, but it must appear by clear and necessary intend- 
ment from the record that the question must have been 


raised, and must have been decided in order to induce the 


judgment.” 


In the principal case the court say, * the construction 
(of a State statute) does not violate a constitutional point 
under the twenty-fifth section of the judiciary statute so 
as to P1ve this court jurisdiction of this cause.” 

“Tf more was wanting In ald of our conelusion, it is to 
be found in the pleadings in the case, in the evidence given 


on the trial, the objections made to the admissibility of cer- 


6 

tain parts of it, in the prayers of the defendant to the court 
to instruct the jury, and in the charge which the court 
gave. By no one of them is a constitutional point raised. 
[It was only suggested in argument. and on that account it 
was that the court certified that the validity of statutes of 
Ohio was drawn in question, which were said to be in vio- 
lation of the Constitution of the United States, and not 
because the court considered that such a point had been 
rightly raised before it under the 25th section of the judi- 

clary act of 1789.” 
See also Adams Co. v. Burlington & M. Rk. R. Co., 

112 U. 8. 1238, 129. 

In the case of Parmelee v. Lawrence, 11 Wal. 56-59, the 
court say: © Neitherin the pleadings, nor in the evidence, 


‘por at the hearing In the Supreme Court, was any ques- 


A 
. 


tion made as to the validity of any statute of the State, 


e 
. 


‘the United States. This question was first made before 


¢ 


‘the Supreme Court on appeal. The certitieate of the 
“presiding judge shows that the objection was taken in 
“the argument there and overruled, and furnishes the only 
‘evidence that any Federal question was raised in the 
“case.” Then quoting trom Lawler v. Walker: * It must 
‘appear in the pleadings or from the evidence * * * in 
“the instructions asked for, or from exceptions taken to 
‘the rulings of the court. It must be that such question 


“was necessurily involved in the decision, and that the 


¢ 
. 


State court would not have given a judgment without 


4 


wis deciding — This Case cites also R. R. Co. V. Rock. 


The ease of R. Rh. Co. v. Rock,+ Wal. 177-181, cites the 


case of Lawler v. Walker, and quotes from it what is above 


on the ground of its repugnanecy to the Constitution of 


7 


quoted, after first giving the decision of the court in other 
words, as follows: ‘ Weare unable to discover that either 
the validity of the Constitution of Ohio, or the clauses of 
the Constitution of the United States, mentioned in the 
certificate, are involved in that record or were decided by 
the court. It is probable that counsel in the argument 

insisted that these matters were involved,and that the 
chief justice felt bound to certify when requested that they 
were drawn in question. But if the record does not show 
that they were necessarily drawn in question, this court 
-annot take jurisdiction to reverse the decision of the high- 
est court of a State upon the ground that counsel brought 


them in question in argument.” 


In Medberry v. Ohio, 24+ How. 415, 415, this court says: 
“Tt is not averred in the pleadings, or anywhere on the 
record, that this or any statute of Ohio was void because it 
impaired the obhgation of contracts.” 

It is true, there, that no decision appears to have been 
made on that question, but in the case at bar no decision 
was made on this Federal question until after the petition 


to rehear. 


In Warfield v. Chaffe, 1 Otto 690, 692, this court, as part 
of the argument to show that no question arose as to the 
necessity of stamps to the validity of a contract, says, de- 
fendant “insisted (in answer) that there were not any rev- 
enue stamps on the note when it went into the hands of 
the plaintiffs, and that they had no authority to put stamps 
upon it. She thus, by the pleadings, tendered an issue of 
tact.” We may add, not of law, whether the want of a 


stamp made the act void. 


In the case at bar, the fact of bankruptey is stated only 


8 


to found upon it a denial that it gave the assignee any 
title, and it is like the case above cited would be, if, after 
stating the want of stamps, the pleading had gone on to 
assert that the note was nevertheless binding on the 


respondent. 


In the Warfield case again the question does not appear 
to have been decided, and the opinion showed that it was 
not. 

In Brown v. Atwell, 2 Otto 327, 550, this court say, to 
give jurisdiction: “It must appear that the decision was 
necessary to the determination of the cause, and that it was 
actually decided.”—Waite, C. J. See, also, Choteau v. 
sibson, 111 U.S. 200, which is express and clear. 


> 


Japerton v. Boyer, 14 Wal. 216, 257, holds that a certi- 
ficate of the judge is not conclusive that the question was 
raised, and so is a conclusive authority that both must ap- 
pear. ‘Unless both those things appear, that is, unless 
‘it appears that the question was raised, and that it was 
“decided in the way required, the jurisdiction does not 
“‘ attach.” 

In the case following—same book, p. 238, Caperton v. 
Ballard, 14 Wal. 258—the question was on the effect of a 
record from another State, and because it appeared that 
the certificate was not in conformity to the act of Congress, 
the court held that the want of such conformity precluded 
the plaintiff from the question. They also held, that the 
court below had not decided the Federal question. If they 
had, however, as it was not made, it would not have 
availed. 

In Maxwell v. Newbold, 18 How. 511,517: “It must 


appear that one of the questions stated in the 25th seetion 


ero 


prin 


J 
of the act of 1789, did arise and was decided.” The ques- 
tions decided in the trial court, ** make no reference what- 
ever to the Constitution and laws of the United States.” 
‘Undoubtedly this did not preclude raising the question 
“in the Supreme Court, if it was involved in the case as 
“presented to that court.” [t must have been “involved” 
—presented in the pleadings—so as to be available there. 
If the court, under a mistake as to the pleadings, decided 
it, or, as a mere matter to show their learning, decided it 
when it was not involved—not raised in allegation and 
proof—then, though presented, argued and decided, it 
would not give this court Jurisdiction. So if, upon the plead- 
ings, the real question at issue was a matter purely of State 
law; or, if the complainant by his pleading has plainly 
put his case on the State law, or if the Supreme Court 
decided the case at bar without deciding this questpon. 

See petition for rehearing and last sentence but one 


ae 


in brief. (Sup. Ree. 1. a), 

In Daniels v. Tearney. 12 Otto 415, 422, the court refer 
to the plea of appellant, and deduce from it that the facets 
were stated to raise the question, and that the defendant 
did rely upon the nullity of the State statute, and they say 
“this implies that the defendants claimed that the bond 
taken under it was void, and that they had a right to * * 
exemption from lability under it,’—the bond. 


“It thus appears that there was drawn in question, the 


authority ot the sheriff exercised under a law of the State 


in taking the bond, and that the decision was in favor of 


the validity of that authority.” 


This presents the question whether this is matter simply 


to be drawn in question, or to be set up and specially claimed. 


10 


Our ease is the converse. [nit the right of the com- 
plainants to exemption from the effects of the decree 
of the chancery court to sell for the defendants’ hen be- 
cause in violation of the statute giving exclusive jurisdic- 
tion to the district court in matters in bankruptcy, is not 
set up or claimed; but, on the contrary, the bill relies upon 
the State law and the violation of it, for the right to be 
exempt from the operation of that decree, and not at all 
on the exclusive jurisdiction of the distriet court, which it 
does not assert or allude to, until the case isin the Supreme 
Court. of the State, and it is too late for respondents to 
show by answer that the distriet court did take action, 
authorizing the action of the State court, or ratify and 
adopt its act. Then by exception to the action of referees, 
who were to report the contents of the record and recom- 
mend a decree, the question was first made. As to office 


of referees, see Lea's Rep. (‘Tenn.) 


The record does show that some of complainants, after 
the sale to the defendants, bought at a public sale made by 
the assignee, the right of redemption under that sale, 
which was reported to the district court and ratified. This 
shows that the district court did take jurisdiction, but as 
there was no issue presented to the respondents in the bill, 
the record in bankruptcy is not presented in this record 
and this court cannot know what it would disclose beyond 
that fact. 

The case of Udell v. Davidson, 7 How. 771, is similar in 
principle to Daniels v. Tearney, but need not be stated at 


qarve 
large. 


In State of Louisiana ex rel. v. New Orleans, 108 U.S. 


968, 570, where the complainant had rights under the Con- 


ny POG” 


1] 
stitution of the United States, the court say no right to 
wny specific rate of taxation has been denied—no such re- 
hef being claimed in the pleadings—and the court hold 


that there Is no jurisdiction. 


The case of Worthy v. Barrett, & Wal. 611, 615, holds 
that the court has no jurisdiction where a State board of 
commissioners refused the bond of an officer on the ground 
that he was disqualified by the Constitution of the United 
States, and no right was set up by him under any provision 


of the Constitution. 


In the case at bar, the record shows that no such ques- 
tion was raised by the pleading—-no such point made by 
the bill or met by the answer. The bill, on the contrary, 
denies that the assignee in bankruptcy had any interest or 
right in the property, or that he represented anything, and 
they put the ease upon the ground that the declaration of 
lien by the State Supreme Court was void, as in violation 
ot State law and their own line of deeisions, and that the 
decree of the chancery court under which the amount was 
ascertained and the sale was made, was void as to them, 
because they were uot parties to it, and because the 
assignee in bankruptey represented no interest or scintilla of 
title in the cause—thus clearly putting the case on grounds 
inconsistent with the idea that they relied upon the exclu- 
sive jurisdiction of the district court in matters of bank- 


ruptey. 


Though the Supreme Court say that they did decide the 
question, they evidently say it in the same sense that the 
chief justice ot the Supreme Court of Ohio certified the 
same in the case of Lawler v. Walker; that they had de- 


cided the point, though no such point was ‘rightly raised.’ 


1? 

Such certificate or judgment does not, where 1t appears 
as here that it was not involved in the case as made and 
presented by the bill, make a case within the judiciary act. 
It is not enough that the question was deeided, if it did 
not arise. It was not enough that it arose, if it Was not 
decided—both must exist in the case. 

Crowell v. Randell, 10 Pet. 568. 


Bank v. Backingham, 5 How. 541. 


The fourth resolution in Armstrong v. The ‘Preasurer, 
16 Tlow. 285, maintains this view: ‘ Where the record 
shows that such a point may have arisen and been decided 
—that it was in faet raised and decided’ —must appear by 


the record. 


In Smith v. Adset, 16 Wal. 185, 190, the court cite Ree- 
tor v. Ashley, 6 Wal. 142, for the proposition, that “1f the 
judgment of the State court can be sustained on other 
grounds than those which are of Federal cognizance, this 
court will not revise it, although a Federal question may 
also have been decided therein and decided erroneously.” 

In the present case, nothing appears to show that the 
court did not hold that the form of the pleading precluded 
the attack now made, though the court also held on re- 


hearing, that if made, the objection would not avail. 


The opinion of the court shows, that the question was 
not made in the pieadings; on this point it states the ques- 
tion presented by the bill thus: ‘So faras said assignee 
in bankruptey Was concerned, his was a contingent interest 
under the trust deed, and this was the only right said as- 
signee did or could represent by said suit, and that he did 
not even represent the equity of redemption in said prop- 


erty.” (f. 410, kh. 109.) 
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in Maney v. Porter, 4 How. 55, where the jurisdiction 
was claimed because the eontracts of certain Indians in 
‘Tennessee were authorized by the State law, and the author- 
itv exercised under those laws were repugnant to the treaty 
of 1850 and to the laws of thes United States, the court 
say: * [it is evident the suit is not brought to uphold any 
right or title which the complainant claimed under the 
Choctaw treaty or under the laws of Congress, which he 
states to have been passed upon the subject. * * He does 
not * “ aver that these claims are valid or that he has 
title to them, but on the contrary, charges that none of the 
claims had been secured. * ~~ Wehave no right to review 
unless the complainant claimed some right under the treaty 
or act of Congress. * * In the case before us no 
such title, right or privilege was claimed by the bill,and of 
course no decision Was made against it.’ TLlere no sueh 
deeision Was necessarVv Or Proper, ania if made Was hot ap- 
plicable to the case, The case was, in fact, decided with- 
out deciding that point, and it was only decided upon an 
appeal by the complainant to the Supreme Court to decide 
that he might have the case reviewed here. See petition, 
and brief made part of it. Tf this be allowed, there is no 
case decided by a State Supreme Court which may not be 
brought to this court, if counsel can get the State court to 
say a Federal question was decided, and this. though the 


ease was decided outside of any Federal question. 


PARTIES TO AN ATTACK ON DECREE. 
Complainants are not the proper parties to attack this 
decree. 
There are many cases in Which a party is precluded from 


making a question which another could make. 
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In Mays v. Fritton, 20 Wal. 414. the question was as to 
the effect of a bankrupt proceeding on a case in the State 
court, and the court say of the assignee: ‘ [t 1s not com- 
petent to a partly to assent to a proceeding in the court 
below, take bis chanees of success, and upon failure come 
here and objeet that the court had no authority to take 
the proceeding. We are not called upon to decide whether 
the State court was competent to proceed to distribution ; 
or whether, if the demand had been made, the whole sub- 


ject should have been remitted to the United States Court.” 


This was deeided atter the last act cited as embodied in 
the Revised Statutes, 1870. and the assignee submitted to 
the jurisdiction of State courts after the aet of March, 


L867. the only other act cited. 


Scott v. Kelly, 27 Wal. 57-60: Assignee having sub- 


mitted to State court, caunot dispute their aetion. 


Llere the party In Interest, the party To the snit., the as- 
signee, may have bad the right to say this case ought to 
have gone to the Bankrupt Court. Suppose he was here 
as assignee seeking to do that thing, this court would repel 
him as it repelled the assignee in the cases of Mays v. 


Fritton and Scott v. Kelly. 


Ile would also be barred in the Bankrupt Court by the 


lapse of two years. 


gut complainants come in to take the objection the as- 
signee could not take, though they are not assignees, are not 
proving creditors, are no parties to the bankrupt proceed- 
ing, and in their bill claim nothing in regard to it except 


that the assignee had no interest whatever, and so could 


not proceed in bankruptcy or anywhere. 


hp 
[n Tennessee it is held that a third party cannot take 
advantage of the nullity (not voidability but voidness) of a 
judgment. 


Brightwell v. Mallory, 10 Yer, 198. 


Nor ot a constitutional question as to a county, as each 
county must act foritself and not forany other. The court 
say that at the suitof Bledsoe county, ner are we required 
to ascertain whether the constitutional rights of either Ma- 
rion or Ifamilton counties have been invaded. They do 
not complain of any such infractions, and it does not lie in 
the mouth ot Bledsoe county to do so.” 


Bridgman v. Rodgers, 1 Col. 259, 264. 


Nor ean a vendor question the nght of a corporation to 
the land conveyed, because it is w/tra vires tor the corpora- 
tion to hold Jand. 


Darrow v. Supreme Court, 9 ILlum. 306. 


So emancipation of a slave could only be questioned by 
the State (bedtord v. Willams, 5 Col. 208), though abso- 


lutely prohibited by statute. 


executors cannot insist upon a forfeiture which the dev- 
isees do not insist upon (Williams v. Williams, 15 Lea 455). 


Can a ereditor on a matter the assignee has waived ¢ 


[n this case, if the assignee represent the rights of the 
complainants, then as he could not attack the Judgment on 


this ground, neither can the parties he represents. 


That he eould not so attack is deeided in Davis v. Fried- 
lander, 104 U.S. 5970, and the eases there quoted from. The 


court had jurisdiction of the parties and the subject matter 


16 
of the suit, as in Eyster v. Gaff, 91 U.S. 522; Thatcher v. 
Standley, 105 U.S. 467, 470. 

See Chaflin v. Hlouseman, 93 U.S. 150, 145. 


Lathrop v. Drake, 91 U.S. 516! " 


Affidavit required for benefit of defendant. He acted 
and gave surety without affidavit. Surety cannot object. 


Gaw v. Rawley,5 Head 715. 


Competency of officer de tacto not disputable. 
Latimer v. Rogers, 3 Head o94. 
Calloway v. Sturm, 1 Heis. 768. 


Ward v. State, 2 Cold. 608. 


A third person cannot object that the statute of frauds 
avoids a contract for sale of land and attach the money paid. | 
Sneed v. Bradley, 4 Sneed 305, hy 
ig. 
So of security for costs on new demise in ejectment to f 
secure new plaintiff; defendant cannot object. 
Gotham v. Jones, 11 Jlum. 355. 
So of a judgment, a surety for stay of execution cannot 
attack it, though voidable by the defendant. 
Tallifer v. Herring, 10 [Llum,. 272-3-4. 
So of a passer on turnpike, he cannot defend against pay- 
ment of toll on ground that the road is not in condition 
required by law. 
Strong v. Dunlap, 10 lum. 426. 
Owners of a turnpike cannot set up a State lien to defeat y 


levy on their property. 
F.& C. Tp. Co. v. Young, 8 Hum. 107, 


See also Wiley v. Lashlee, 8 Hum. 719. 


er, 
a 
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A turnpike company cannot complain of a law as partial 
and unconstitutional which they have accepted as part of 
their charter. 
N. Tp. Co. v. Quimby, 8 Hum, 481. 


If this be correct, and this question cannot be made by 
these complainants, it 1s equally pertinent to the motion to 
athrm. 

MOTION TO AFFIRM. 

If it were coneeded that this Federal question is in the 
case and the jurisdiction is entertained, we insist that the 
Supreme Court of Tennessee decided that question cor- 
rectly, and its decision ought to be affirmed. The so-called 
decision, f. 455, 456, Kh. 115, put into the record, as already 
shown, after petition to rehear was refused, and at the suc- 
ceeding term after the case was decided, only to allow this 
writ of error, is in short that the State court had a right 
to enforce the lien in this case, and that defendants gota 
2ood title to the property notwithstanding S$ 711, Rev. Stat- 
utes, and the provisions of the Revised Statutes embraced 
in the title 61, °* Bankruptey.” 

FIRST. 

[n Lathrop v. Drake, 91 U.S. 517, the Supreme Court 
were not construing § 711. That decision has no bearing 
upon its construction, and is entirely consistent with the 
construction placed upon it in Wente v. Young, 17 Bank- 
rupt Reg. at page 92, which, applying the ruie of noseitur 
uv socits, finds that the purpose was not to divest the Juris- 
diction of the State eourts, but merely to enumerate the 
classes of cases in which the jurisdiction of the district 
court, under the then existing laws, was recognized as ex- 


elusive: and Cheek v. Anderson. 2 Lea 199, and Barton v. 


iS 
Geiler, 3 Lea 296, furnish an eftectual answer to Mr. Estes’ 
argument upon “ mattersin bankruptey.” $§ 711 is merely 
a matter of arrangement and classification in a code, not a 
change of the existing law. The district court had sole 
original jurisdiction of proceedings in bankruptey, and 
this section merely continues that sole jurisdiction. The 
fact that $ 5047, Rev. Stat , recognizes the right to continue 
suits, and at the same time gives ‘like remedies,” &ce., is 
eonclusive that no change is intended by § 711. Like rem- 
edy in a section providing for continuing suits, which, in 
the nature of things, may be in the State courts, must mean 
remedies in the same eourts. The words ot the seetion, 
matters and proceedings in bankruptey, may well have their 
full scope in the exercise of the jurisdiction in cases strictly 
of bankruptey, and do not need to cover proceedings col- 
lateral to the proceedings in bankruptey, as are the rem- 
edies of the assignee. A suit by an assignee may or not 
be “in bankrupicy, it may be a plenary suit in any other 
court. All “matters and proceedings in bankruptey ” are 
all matters in the case by or against the bankrupt to declare 


him a bankrupt and discharge him. 


The rule, that in codification there is a presumption 
against change of the existing law, requires this construc- 
tion to prevail. If the more general construction was 
meant, why not adopt the wording of the section in regard 
to patents and copyrights,” §$ 711, sub-see. 5, which reads, 
“of all cases arising under the patent right or copyright 
laws of the United States.” 

Kven under this clause the State courts have jurisdiction 


of numerous cases relating to patents. Bloomer v. Me- 


* And the same phraseology is generally used in the clauses defining the 


jurisdiction of the circuit courts. Rev. St., sec. 629. 


—— 


TS >, 
or 


“ab 


1Q 
Les 


(Juewan, 14 Low. 549-550; Wilson v. Santord, 10 How. 99 ; 
Brooks v. Stolly, 3 MeLean 525; Burr v. Gregory, 2 Paine 
426; Goodyear v. Day, 1 Blatch. 365. 

but it was wholly unnecessary tor the State court to con- 
strue $ 711, or to express any opinion as to whether or not 
it Was operative to divest the State courts of previously ex- 
isting jurisdiction to enforce the lien, for the reason that 
the proceedings in the State court tor the enforcement of 
the attorney’s len in the manner disclosed by this record 
were fully authorized by § 5047, R. 8S. This provides that 
where a suit is pending in the State court in behalf of the 
bankrupt for the recovery of a debt * or other things,” the 
assignee may be snabstituted, and shall be * permitted to 
prosecute the action in his own name in like manner and 
with like effect, as if it bad been orginally commenced by 
him.” 

Hlere the suit was pending in behalf of Townsend under 
his cross-bill for another thing, viz., to have his title de- 
clared, and his possession quieted in respect to the land 
(land which would pass to his assignee in bankruptey). It 
was also pending for the purpose of declaring the len of 
the attorneys on the land. This is necessarily so, as this 
lien was to be declared upon the land; upon that which 
would pass to the assignee under the assignment. It must 
be declared in that particular case or it is lost. Guild v. 
Bowner, 7 Baxter 206. The assignee, by the express pro- 
visions of this section, occupies precisely the same position 
in the suit as if the cross-bill had been tiled by him. Sup- 
pose it had? can it be doubted that the court could have 
declared the hen in favor of his attorneys on the land? 

Moreover, the question as to what the suit was pending 


for is exclusively for the State court to determine; and the 


20) 
established doetrine of that courton the subject of attorney s 


liens, commits it to the position that the smit was pending 


for the purpose, amongst other things, of declaring this 


lien on the land. “ 
ar+kt 
tafrow it was in the power of the State court to, continued, 

thee Case for the purpose ot enforcing the lien in the case 
itself. This is not a question for the Federal Courts. If 
the State court constituted ita pending ease for the pur- 
pose of enforcing the lien, that 1s an end of the discussion. 
It is exclusively for the State court to so continue It as a 
pending case, and to decide as to whether or not the decree 
of the court remanding the case, for the purpose, amongst 
other things, of proceedings concerning the attorney s len, 
did so continue it as a pending case. And this the State 
eourt did. 

But this isin strict contormity to English practice, where 
the solicitor’s lien tor costs and disbursements is entorced 
by a proceeding in the same cause, in which the fund is 
recovered. Taylor v. Popham, 15 Ves. 59 Sumner’s Ed... 


note. 


Now is it possible to doubt that, had there been no bank- 
ruptey proceedings, Townsend could have consented to the 
remanding of the cause for the purpose of the enforcement 
of the lien in that case? Had he done so, would not the case 
have been pending for that purpose? If he could, then the 
assignee could; because § 5047 supra, substitutes him to the 
place of the bankrupt, and clothes him with all the powers 
that that person could have exercised, had there been no 
bankruptcy. It was meet and proper that the enforcement 
of the lien should have been had in that case, as it would 


facilitate the acquisition by the assignee of that which was 


i 


preasiatenngnnameaadienbsandmeeasmenens nme eee 


ussets, viz., the land, after all liens and eneumbrances had 


been satistied. 


In Cheek v. Anderson, 2 Lea, at page 200, it is said “the 
prosecution of a pending suit for any purpose, and espe- 
clally if it be for the ascertainment of the bankrupt’s inter- 
est In property by a partnership settlement, would not fall 


Within the meaning of the words.” 


The suit in Cheek v. Anderson is designated as of the 
character “or an one inal boi] | Nn) the nature of a supple- 
mental bill;” and the proceedings in the pending case for 
the enforcement of the lien are, we think, of the same 
character. It tollows that if the above view is correct, the 
State COUrT Was not ealled pot TO ON PPESS any opinion as 
to the construction of i BaF 

The elaim that there isa Federal question can be predi- 
cated ot nothine In this record except the proceeding in 
the State chancery court to ascertain the aniount of the fee 
of the attorney tor which a lien had been declared by the 
State Supreme Court. The cause was remanded by the 
State Supreme Court to the chancery court of the State for 
this proceeding at the Instance of the assignee in bank- 
ruptey. This was not a = proceeding in bankruptey ” within 
the meaning of the bankrupt law. Cheek v. Anderson, 2 
Lea 194, citing Cook v. Whipple, dd N. Y. 150. The only 
Federal question that can possibly be involved is whether 
the State conrt had jurisdiction of the proceeding, the claim 
being that under the Revised Statutes of the United States 
it Was a proceeding in bankruptey, of which the Federal 
Court jurisdiction was exclusive. If the ascertainment of 
the amount of the fee was not a matter or proceeding in 


bankruptcy in the purview of the statute, there was no 


+e) 


ee 


Kederal question. If the State court had concurrent juris- 


diction there is no jurisdiction here of this writ of error. 


In any bankruptey or in any ofher proceedings within the 


jurisdiction of the court under this act, is the language of 


General Clause 24. Bankrupt Act of 1867. 


This is modified in Revised Statute, 5011, in form not 
substance. “In any proceeding” is substituted for any 
bankruptey or in any other proceedings. This is not pre- 
sumed to change the sense. The former expression clearly 
distinguishes between bankruptcy proceedings and other 


proceedings under the act. 


SECOND. 
Bat suppose itis incorrect? Still no construction of § 
711 was called tor; and tor the reason that the proceedings 
tor the enforcement of this len, as respects their validity 
or invalidity, is a matter entirely foreign to the construc- 


tion of § 711 or of 5SO0AT either. 


[f the jurisdiction of the District Court of the United 
States was wot exclusive of the State courts, in the sense 
of ousting them of the jurisdiction previously possessed in 
respect to the enforcement of liens, then, of course, § 711 


does not uftect the State courts. 


It, on the other hand, it was ** exclusive ” in the sense of 
ousting them of jurisdiction in respect to enforcement of 
liens, by conferring the exclusive jurisdiction upon the 
United States District Courts, that construction of § 711 
does not affect the Jurisdiction of the State court here; 
for the reason that the district court did exercise this ex- 
elusive jurisdiction when it ordered the sale of the equity 


of redemption; and by reason of such exercise, crhausted 


ee MII 
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its jurisdiction ; and the jurisdiction exercised by the State 
eourt in the enforcement of the hen, in no way conflicted 
with the jurisdiction of the district court. 
a 

This will be apparent, we think, from the consideration 
of the character of that exclusive jurisdiction in the dis- 
trict court, in respect to real estate of the bankrupt encum- 


bered with liens, at the date of the bankruptey proceedings. 


In considering this question it 1s necessary to first ascer- 
tain the exact sfvfvs of this land, as respects liens, at the 


commencement of the bankruptcy proceedings. 


The attorney’s lien existed from the date of the filing of 
the ecross-bill, viz., February, 1869, and was of the nature 
of an equitable mortgage. (The State court has so decided, 


and this is exclusively a State question.) 


The deed of trust, under which the complainants claim, 
was made subsequent to the filing of the ecross-bill, but 


previously to the institation of the bankrupt proceedings. 


We then have two encumbrances on the land existing at 
the date of the bankruptcy proceedings—a lien or equita- 
ble mortgage—for an unascertained amount, and a deed of 


trust for an ascertained amount. 


Now the true nature of the jurisdiction of the district 
courts (“exclusive of the State court,” let us grant), in 
respect to the land as thus situated, was a Jurisdiction which 
respected it as assets to be administered in the bankruptey pro- 
ceedings. What was the assets to be administered? There 
ean be but one answer. lt was the surplus which would 
remain aiter the encumbrance had been satisfied. The 
creditors who participate are the “secured creditors of the 


bankrupt, ¢. e., all creditors in participating do so in the 
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character of unsecured ereditors. When, therefore, a hen 
creditor participates, he does so in what rematus unpaid of 
his claims after the security has been applied, and the assets 
which he so participates in, are the assets upon whieh no 


lien exists. Mellenry v. La Society, 91 U.S. 60. 


Now, as incidental to its jurisdiction in administering 
the assets, the district court may adjust and liquidate the 
liens. But for what purpose? It is in order to the proper 
and complete exercise of this jurisdiction of administering 
the assets; and to that end it may have the secured eredit- 
ors brought before it: order a sale of the land free from 
all liens and encumbrances ; adjust and liquidate the secured 
debts out of the proceeds, with the view of ascertaining if 
there be any surplus, and if so, as to what that surplus is. 
Such surplus, with the remaining unencumbered assets, 
constitutes the assets which it administers, out of which it 


makes the pro rata distribution. 


But while it may pursue this course, it is just as clearly 
settled that it may do otherwise. It may order the land 
sold, subject to the liens and other encumbrances, and admin- 
ister the proceeds of such sale as the assets of the bankrupt. 
It is but a different method of reaching the same result, 
VIZ, possessing itself of the surplus over and above the 
encumbrances; and when it pursues this latter course, it 
is just as full, complete, and exhaustive an exercise of its 
jurisdiction as if it bad pursued the former course. It has 
pursued the latter course in this case by the sale of the 
equity of redemption. ft. 254-56, 262. R. 67-8-9, 

A broad discretion is conferred upon the distriet court 


by the bankrupt law, as to which of these two courses it 


shall pursue. 


i 
t 


f 
| 


+_~ 
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What it does in this regard is exclusively for its own 


determination. 


} Clifton v. Foster, 105 Mass., at p. 256-7. 
i In ve Bowie, 2 Bank Reg. 630-1. 
| In re Ellerhorst. 2 Saw. 225. 


That the true theory of the jurisdiction of the district 
court in matters of bankruptcy, is that it deals with what 
remains after the hen debts are satisfied—or, what is the 
same thing, with the value of the land subject to the hens; 
that is, with the equity of redemption of the bankrupt in 
the land—is abundantly established by the provisions of 
the bankrupt law itself, as well as by the decisions of the 


Federal and State courts upon this subject. 
A! 


The assignee may relense to the lien creditor the bank- 
> e 


rupt’s right of redemption, upon receiving the excess in 


ralue over the encumbrance. R.S. U.S., see. 5075. (© 20.) 


The assignee may sell, subject to the incumbrance, even 


without an order of court. Jb. 
Bump. on Bky., G32. 
(r, under an order of court. © 14. 


Ile should never apply for such order where the value of 
the property is less than the debt secured. 
sump. on Bky., 174. (10th Kd.) 


He acts only in the interest of general creditors, and 
In ve Mebane, > Bank. Reg. 547. 
2 Bank. Ree. 426. 1 26. 628. Bump. p. 622. 


The bankrupt court may order a sale of the property 


' —" ; , , 
nf should institute no proceedings except for their benefit. /é. 
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subject to the encumbrances, and leave the mortgagee to a 
foreclosure proceeding against the purchaser. 

Jones on Mortge., § 1235. 

In re Ellerhorst, 2 Saw. 219. 


Clifton v. Foster, 103 Mass. 235. 


in re Ellerhorst supra, it is said that the court might, 
‘under the provisions of the 17 and 20 sections, have sold 
“the mortgaged premises subject to the lien, and left the 
“mortgagee to a foreclosure suit against the purchaser, 
‘or could have even released the equity of redemption to 
“the mortgagee in satisfaction of his debt.” p. 225; and 
that the court had jurisdiction to pursue either of these 
courses as it should judge best for the interest of all con- 


, 
cerned. | 


And in Clitton v. Foster supra, it is said that the United ( oe 
States courts “ may, in their discretion, without investigating 
“ the validity or extent of the lien, allow the assignee to sell 
‘ the property subject to the lien, and the bankrupt’s estate 


“to be finally settled, without any determination of the 


. 


. 


rights claimed under the lien; in which case the peti- 
“tioner ’ [i. e. the lien creditor] * would retain those rights » 
‘as against the purchaser of the property,” p. 256, citing 
Wiswall v. Sampson, 14 [low. 67; Briggs v. Stephens, 7 
Law Rep. 281; Inve McClelland, 1 Bank. Reg. 389; In re 
Bowie, Lb. 628; Foster v. Ames, 2 26.147, 148. This is in 
exact accordance with the view on this subject of the Su- 
preme Court of the United States as expressed in McHenry 


v. La Society, &e., 95 U.S., at p. 60, where it is said that 7 


the value of the mortgaged property is “to be ascertained 
by agreement, sale, or in such other manner as the bank- 


rupt court might direct.” 


ya 


Now, the district court in the present case, upon the 
petition of the assignee, did order the sale of the equity of 
redemption in the land; and when it did so, in legal effect, 
it ordered a sale of the land subject to the liens and encum- 
brances: for this 1s precisely what the equity ot redemp- 


tion is. 


This detinition of an equity of redemption is given In 
Jones on Mortgages, sec. 6, vol. 1, viz: It is an estate in 
land, and the person entitled to it is the owner of the land; 


subject to the encumbrance. 


[a 


jurisdiction exclusive of the State courts, if you choose ]— 


The district court in the exercise of its jurisdiction 


in respect to this * matter in bankruptcy,” instead of hav- 
ing the secured creditors brought before it, and having 
their liens adjusted, and then selling the land free of the 
liens, which it had the power to do, and out of the proceeds 
liquidating these liens, elected to exercise its jurisdiction in 
the other mode; to order the land sold subject to the hens, 
and apply the proceeds of that sale as assets in bankruptey, 
leaving all matters pertaining to the encumbrances to be 
settled by the purchaser and the lienors between them- 
selves, and when it thus exercised its jurisdiction, it 


exhausted its jurisdiction. 


The district court might have exercised its jurisdiction, 
in the manner it did, at avy time after the appointment of 
the assignee. It might have so exercised it before the cause 
Was remanded from the Supreme Court of the State as well 
as after. It was under no obligation to pass in any way, 
either upon the validity or extent of the len. 


Chitton v. Foster, supra. 


D8 


The right of lien in tae attorneys is not a right acquired 
under the laws of the United States; it, in no sense, arises 
out of, or under, these laws. 

Burlingame Assignee v. Paree, 17 Bank. Reg. 248- 


249, 


The jurisdiction of the State courts in respect to the 
enforcement of this lien could only be ousted by the exercise 
of the right ‘Oo adjust and liquidate ft, On the part of the 
United States District Court, assuming (as we are assum- 
ing throughout on this line of argument) that its Jurisdic- 


tion was exclusive of the State courts. 


The question of jurisdiction would have arisen, had the 
district court andertaken to adjust and hquidate the lien 
at any time during the pendency of the proceeding tor its 
ascertainment and enforcement in the State court; and it 
may be conceded that it would have arisen, had the district 
court, at any time pending the bankruptcy proceedings, 
elected to exercise its jurisdiction in this way; but, having 
elected to exercise it in the other way, the jurisdiction of 
the State court remained anaffected, and was as ample and 
unembarrassed in the enforcement of the attorney’s lien, as 
if no jurisdiction had ever been vested inthe United States 


Courts in respect thereto. 


But, recurring to our former argument, we again suggest 
that the fallacy of Mr. Estes’ contention on this point con- 
sists in his confounding the declaration of a lien in favor 
of the attorneys, with the ascertainment of the amount due 
the attorneys. To declare the lien was the exclusive prov- 
ince of the State court. Once declared by that court, it 
became an existing incumbrance just as if it had been made 


by contract: relating back to the filing of the cross-bill, if 


ii 
—— 


a 
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no further. The property passed to the assignee in bank- 
ruptey with this lien upon it ¢echoute. It was a part of the 
case pending in the State court. The bankrupt law recog- 
nizes and preserves all valid liens. The Federal Court 
cannot displace them. The assignee administers the estate 
subject to them. The amplest discretion is given to the 
asignee as to the manner in which he shall deal with such 
hens. Ife may assume and discharge them, or sell subject 
to them; or, because of their magnitude, may wholly 
abandon the property upon which they rest. In this case 
the hen existed because the Supreme Court so declared. 
Beyond any question the declaration of it was a matter 
exclusively with the State coart. The proceeding to ascer- 
tain What amonun? should be secured by it to the attorneys, 
Was another and wholiv different matter. Admit that it 
Wasa‘ matter in bankraptey,” and, as sach, within the 
exclusive jurisdiction of the Federal Court, and vou must 
still look to the bankrupt law to know fow that jarisdie- 
tion should be exercised. This law charges the assignee, 
as an administrative officer of the Bankrupt Court, with 
the duty, and confers upon him the power to administer 
the law. The assignee in this case, in a mode of his own 
choosing, has administered the law, reported his action to 
the Bankrupt Court, the court bas distributed the fund and 
discharged the bankrupt, and thus met the requirements of 
the strictest construetion of § 711, Revised Code United 
States, which, if it was within the exclusive jurisdiction of 
the Bankrupt Court, makes it the act and judgment of that 


COUT, 


To conclude theretore on this polnt— 


Ist. The proceeding was one merely to ascertain the 


amount or value of the incumbrance upon the bankrupt’s 


>t) 


estate. The bankrupt law confides this wholly to the dis- 


cretion of the assignee, allowing him to exercise that dis- 
cretion by the exercise of his own judgement, by resort to 
the courts, State or Federal, or otherwise as he may choose. 
The revision of the bankrupt law did not in any way affect 
the rights of the assignee himself:to go into the State 


court, When, under the original act, he might have done so. 


2d. It was within the assignees discretion to invoke 


the jurisdiction of the State court. And 


3d. When in conclusion, the assignee acquiesced—sold 
the meht of redemption from this encumbrance, and 
reported his action to the Bankrupt Court, and the court 
distributed the fund. and discharged the bankrupt, that 
was full exercise of the Jurisdiction. 
CRAFT, TURLEY & HUMES, 
Attorneys for Heiskell, Scott & Heiskell. 
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T. P. WINCHESTER, TRUSTEE, ET ALS., 
Vs. No. 1148 


J. B. TWEISKELL, ET AL. 


Brief of Counsel for Plaintiffs in Error 


ON MOTION TO DISMISS AND TO AFFIRM. 


5B. M. BOTs, 


Counsel for Plaintitis in Error. 


Ss. C TOOF & CO. PRS. & LITHS.. MEMPHIS 


SUPREME COURT of the UNITED STATES. 


OCTOBER TERM, 1886. 


No. 1148. 
T. P. WINCHESTER, TRUSTEE, ET AL. 
Vs 


J. B. HEISKELL, ET ALS. 


BRIEF OF COUNSEL FOR PLAINTIFFS IN ERROR, 


On Wotion to Dismiss and to Aflirm. 


STATEMENT. 

‘This *ejectment bill,” or bill to remove cloud trom title, 
Was Instituted by the plaintiffs in error against the defend- 
ants on 12th February, 1880, in the Chancery Court ot 
Shelby county, Tennessee. The chancellor dismissed the 
bill. Record p. S++. 

On appeal to the Supreme Court of ‘Tennessee the case was 
lirst heard before the Commission of Referees. This Com- 
mission reported in favor of a reversal of the chancellor’s 
decree. Record p. 86. On exceptions, by a divided court, 
the report of the Commission of Referees was set aside and 
the decree of the chancellor affirmed. Record p. 114. A 
petition for rehearing was filed, which was taken under ad- 
" visement until the sueceeding term, when it was dismissed 

and the amended deeree stating the Federal question was 
entered, Record pp. 114 and 115. ‘To reverse this decree 


the writ of error is prosecuted. 


eae 
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The plaintiffs in error are the substituted trustee and the 


beneficiaries in a trust deed made by D. I. Townsend on 
TSth June. 1S(>). under which the fraet ot land it contro- 


versy, With other property, is conveyed. Rtecord p. V2. 


The Supreme Court of Tennessee in its opinion held that 
the complainants in the bill were entitled under the doetrine 
of subrogation to maintain the bill, notwithstanding the 
security afforded by the trust deed was primarily an indem- 


nity to protect an indorser and surety.  Lecord p. 110. 


The bill charges, and the record shows, that D. IL. Town- 
send, in 1867, obtained a judgment against Wm. EK. ones 
tor $1188.25, and at execution sale became the purchaser 
of the land in controversy at the amount of his judgment 
and costs. On 16th February, 1869, Annie L. Jones and 
others—the widow and heirs of Wm. kK. Jones—tled their 
bill in the chancery court at Memphis against D. TH. Town- 
send, seeking to have the sueriff’s deed cancelled and the 
complainants quieted In their title and possession. The 
defendants in this suit were employed by Townsend as his 
attorneys to defend the suit, which they did. Such pro- 
ceedings were had in that litigation that on appeal to 
the Supreme Court of Tennessee, that court, on Sth De- 
cember, 1876, pronounced its decree dismissing the bill, 
declaring a lien on the property then and now in liti- 
gation in favor of the defendants in this cause for their 
- reasonable counsel fee i in detending the suit. by the 
provisions of the decree the case was remanded to the chan- 
cery court, in order that the amount of this * reasonable 
tee “ might be ascertained and the lien in favor of counsel 


entoreed. Record pp. , 9 8§7. 10%. 


1) 


1) 


After the remand to the chancery eourt, the amount of 


the fee was ascertained and the property sold under the 
decree of that court to satisfy it. At this sale the defend- 
ants became the purchasers of the property at the amount 
of their fee, and have since held possession Of it, clalming 
tithe under that purchase. Thus the defendants hare taken 
the entire prope rly aT litigaution—of great metlite —besides séeu- 
eral hundred dollars paid hi the fee, for their jp afesxionel SEV U- 
1CeS ii defending the itl tu thi property. Record py. Zee ee) 


Pending this suit of Jones v. Townsend, and on 35d No- 
vember, 1875, D. IL. Townsend was duly adjudicated a 
bankrupt on his own petition by the District Court of the 
United States tor the Western District of Tennessee. Ree- 
ord pp. 6. 7, &e., and 67. 

From that date witi the sale tothe defendants in July. 1877, 
(Record Pp. 85) the property 1h coutroversy Was Hot only by 
contemplation of law in the custody of the Bankrupt Court, 
bit aD the actual POSSESS1O14 of thre AUSSI HE! aL bankriupley. Rec- 


ord pp. b7, OS, Ke. 


ASSIGNMENT OF ERRORS. 

Ist. ‘he Supreme Court of Tennessee erred in adjudg- 
ing and decreeing by its modified and supplemental decree— 
Reeord p. 115—that the chancery court of Shelby county, 
Tennessee, had jurisdiction to enforce the defendant's attor- 
ney’s hen on the property in controversy by the proceed- 
ings, decree and sale, as shown in the reeord, notwithstand- 
Ing the bankruptey of D. El. Townsend and the bankrupt 
proceedings in the Distriet Court of the United States tor 
the Western District of Tennessee, as shown in the record, 


and notwithstanding the provisions of 711th section of the 
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Revised Statutes ot the United States. aud notwithstanding 


the provisions of the sections of the Revised Statutes em- 


braced in title 61, “ Bankruptcy.” 


2d. The said court erred in adjudging and decreeing 
that the authority exercised by the State courts in said 
proceedings was not repugnant to the said laws of the 
United States. 


3d. The said court erred in adjudging that the authority, 
exercised by the chancery court of Shelby county In its 
proceedings to enforce the attorney's lien, by order of reter- 
ence, sale, &c., as shown in the record, was not repugnant 


to section 711 of the Revised Statutes of the United States. 


4th. The said court, in construing the said sections of 
the Revised Statutes, erred in adjudging and deciding that 
the State courts had the jurisdiction to declare and enforce . 
said lien (of the defendants) on the land in controversy, 
and that, under the said proceedings, the defendants ae- 
quired a good and valid title to the said land, and that the 
title is not and was not void, and a cloud on complainants’ 


right and title. 


doth. The said court, in construing the sections of the 
Revised Statutes aforesaid, erred in adjudging and decreeing 
that the chancery court of Shelby county, Tennessee, had 
the jurisdiction to enforce the attorney’s lien in favor of 
the defendants on the land in controversy, which was 
in custody of the Bankrupt Court, and in the possession of he. 
the assignee in bankruptcy, and in adjudging and decreeing 
that the defendants, under said proceedings, acquired a 
good and valid title thereto. 


bret and Argument. 


Ist. The mode adopted in this case, of presenting the 
Federal question, is the first and main ground of the motion 
to dismiss. Miurdoe/l * City at Mi mphis, Pt) Wall. GO, a7, 
complete precedent for this cas. In that case there was a 
motion to dismiss on the ground that none of the ques- 
tions were involved in the case necessary to give jurisdic- 
tion to this court.” but the jurisdiction was sustained. 

2) Wall. 615, &e., and 657. 

By reference to the record in that case (pp. 208, 209 and 
210) it will be seen that the Federal question was not de- 
cided bv the chaneellor, Hor by the Supreme Court of ‘Ten- 
nessee In its deeree entered on 7th June, ISTO, but that on 
oth July “a petition for rehearmne Was refused, and on 6th 
July a supplemental decree was entered, which for the tirst 
time construes the act of Congress, and on this the juris- 


dietion ot this COUrL Was stustammed., 


It will also beseen by reference to 7 Coldwell 485, that 
the Supreme Court of Tennessee by its opinion did not de- 
eide the Kederal question. The dissenting opinion ot Mr. 
Justice Bradley in the case 20 Wall. 639, &c¢.,—states 
clearly the facts touching the Federal question in that Case, 
There the Federal question was not presented in as clear 
and full a manner as it is here, vet the learned counsel for 
the plaintiffs in error (who are two of the defendants in 
this case) were suecessful iu maintaining the Jurisdietion of 
the court. 

Adversary counse! are hiistaken In the Statement in their 
brief that the Federal question in this case was first decided 


On petition tor rehearing. &e. It is true that the Supreme 
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Court of Tennessee in its opinion first delivered, by inad- 
vertence overlooked this question, and the petition for re- 
hearing calls attention to the oversight and insists that the 
question must be decided ; but the record shows that it was 
fully made betore and decided by the Commission of lhef- 
erees (Reeord }). 92). ana the exceptions of the complain- 
ants to that report brought it before the Supreme Court 
and required a decision of it. 


Reeord }). L105. 


The decree of the Supreme Court (Record p. 115) shows 
that that court clearly decided it, as it Was bound to do, upon 
_the exceptions to the report of the Commission of Referees, 


and decided it against the plaintiff in error. 


The original bill in this case alleges cireumstantially the 
bankruptey of D. Il. Townsend (Reeord p. 10), and prays 
“that on final hearing a decree may be made pronouncing 
the claim of title set up by the defendants invalid and a 
cloud upon complainants’ title to said tract of land, also 
removing their said pretended title as a cloud upon com- 
plainants’ title, &&. Theagreement of counsel, which con- 
stituted in part the erid nee in the Case, shows the facts ot 


the bankruptey and of the bankrupt proceedings, 


Now although the chancellor's short decree dismissing 
the bill does not state specifically the ground ot the de- 
cision, yet under the allegations and praver of the bill (in- 
eluding the prayer for general relief) and the evidence, this 
question was before the court for decision, although the 
chancellor's decree does not specitically refer to this point. 

Bartee v. ‘Tompkins, + Sneed 625. 
Cox v. Waggoner, 5 Sneed 5453. 
Allum v. Stockbridge, & Bax. 356. 
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The mode of presenting the Federal question in this ree- 
ord is therefore not only warranted by the preeedent men- 
tioned, but is clearly within the principles of the other 
decisions of the court. This court is so familiar with the 


eases that thev need not be eited. 


2d. It is quite clear that the decree (Record p. 115) pre- 
sented and decided against the plaintiffs in error, a Federal 
question. They claimed title to the land under Townsend’s 
trust deed, and the defendants claimed and held possession 
under the proceedings and decree of the State court. The 
plaintiffS in error claimed that under seetion 711 of the 
Revised Statutes of the United States the defendant’s pre- 
tended tithe was void, because the State court had no juris- 
dietion of the subject matter of the suit under which they 
obtained theirsaid pretended tithe. This necessarily involved 
“the validity of an authority, exercised under a State, on 
the ground of its being repugnant to the laws of the United 
States,’ and the decision was in favor of the validity of the 
authority thus exercised. ‘The authority exercised by the 
chancery court of Shelby county, Tennessee, ander which 
_detendants claim title to the lands, was repugnant to the 


laws of the United States. 


Bd, [tis next objected by the defendants that the plaint- 
iffts are not proper parties to attack their title or the decree 
under which they hold it. Let it be assumed frat under 
the decree of the Supreme Court otf Tennessee, In Jones Vv. 
Townsend, declaring defendant’s lien, they were senior 
mortgagees or iucumbrancers, and that the plaintiffs in error, 


under Townsend’s trust deed, were junior mortgagees. Can 


it be doubted that a jumor mortgagee, who is not a party 


to the proceedings, under which the senior incumbrancer 


torecloses his Hen, and obtains tithe, can, 1f those pro- 


ceedings are vold, attack the title set Ny) thereunder, and 


have that title declared void. or. which is this ease accord- 


ing to the Tennessee authorities, maintain his cjectment 


suit in equity to recover the property ¢ 


Jones v. Perry, 10° Yerg, 59-83. 
Almony v. Hicks, 5 [lead 59. 


Kerr v. Kerr, 5 Lea 2238. 


Removing eloud (>) title created by void decree. 
Arnold v. Moyers, l Lea 508, 
Baines v. Perry, TP Lea 5x. 


isoodman v. Mining Co.. 1 Tlead 173. 


Plaintiffs in error claim that their title under their trust 
deed is superior to thet claimed by defendants under their 
decree, which is void. The question ot priority between 
the incumbrancers is not made in the case, nor is the ques- 
tion of the satisfaction of the ineumbraneces. It detend- 
ant’s title, under the decree of the State court. is valid. 
then complainant’s claim is defeated; if it is void. it is a 
nullity and a cloud on fhe legal title conveyed to the trustee 
by Townsend, and the plaintiffs in error seek to lave it so 
declared. The right of junior mortgagees to redeem is a 
common law right, and applies to deeds of trast as well as 
mortgages. 

2 Jones on Mortgages, sec. 1064, Xe. 
2 Story Eq., 1232, 1233, &e. 


Sale made under foreclosure of senior mortgage wholly 
inoperative as to the rights of. junior mortgagee who was 
not a party to the suit. 

Vanderkemp v. Shelton, 11 Pave, ch. 2s. 

Branard v. Cooper, 10 N.Y. 356. 


] Jones Ol Mortgages, SeCy M7 >.) 


D ami « 


4 


t 


The plaintiffs in error were not parties to or bound by 
the proceedings and decree of the State conrt. 
Kreeman on ludements, see. 156, 
boro v. Ilarris, 15 Lea 44 


> 


5 Sneed 105. 12 Ife. 354. 4 Iles. 585. 


[n Tennessee a bill to remove clond may be maintained 
by BY party ont oft possession, or where the defendant’s title 
is void on its face. 

Jones v. Perry, LO Yerg. 59. 
Porter v. Jones, 6 Cold. SIS. 
Almony v. [licks, 5 [lead 41. 
Williams v. Tahaferro, Ll Cold. 358. 
Anderson v. Talbot, 1 Ifeisk. 408. 


It is ealled an ** ejeefment bill.” 


1 Lea 40), 


The motion to dismiss ought to be disallowed, and it 
that is done the case ought not to be decided on its merits 
in this summary way, as the defendants attempt to do by 
their * motion to affirm.” If the jurisdiction is sustained, 
the case ought to be argued in the regular way when it is 


reached on the docket. 


In Pennywit v. Eaton, 15 Wall. 381, the Chief Justice 
says: “ We cannot therefore dismiss the case for want of 
jurisdiction, although we may have a verv clear conviction 
that the decision of the State court was correct.” Unless 
it is plain that the writ of error was prosecuted for delay, 
the court will not decide the case on its merits as now pre- 


sented, 


[lowever, under protest, we proceed to discuss the merits 


in auswer to defeudunts “ motion toe atlirm.” 
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4th. “This is a naked question of potestas jurisdictionis, 
and it is submitted that the chancery court of Shelby 
county had no jurisdiction to ** ascertain and liquidate” the 
lien of the defendants, because of the bankruptcy of D. H. 
Townsend and the bankrupt proceedings at the time in the 
District Court. 

Section 711 of the Revised Statutes vests the Jurisdiction 
of all matters and proceedings in bankruptey ” in the 
courts of the United States, and provides that the juris- 
diction thus vested ** sha// be exclusive of the eourts of th 
several States.” In the saine category with ‘all matters 
and proceedings In bankruptey,” are placed by this section 
‘all crimes and offenses cognizable under the laws of the 
United States,” ‘all civil cases of admiralty and maritime 
jurisdiction,” “all suits and proceedings against embuassa- 
dors,” &e., and of course a State court has under the law 
as much right to exercise Jurisdiction over one of these 
subject matters as another. Noscitur a soeciis. In each 
ease the jurisdiction of State courts is Imperatively ex- 
eluded. What would be said of a judgment of a State 
court in the case of * a crime cognizable under the laws of 
the United States © or in a proceeding against an embassa- 
dor? While this section has not been authoritatively con- 
strued by this court, the intimations in Claflin v. House- 
man, 93 U.S. 1580, and McHenry v. La Societe, ete., 95 U. 
S. 58, tend to justify the inference that in this ease it will 
be held that the State court had no jurisdiction. The inter- 
dict of the statute extends to *// matters and proceedings 
in bankruptey.” It is submitted that this was a “ matter” 
in bankruptcy. Sec. 4972 of the Revised Statutes gives 
the general scopeand designation of * matters and proceed- 


ings in bankruptey.” The jurisdiction extends to “all 


os 
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cases and controversies arising between the bankrupt and 
any ereditor or creditors who shall claim any debt or de- 
mand under the bankruptcy.” Ilere was ** a case” and “a 
controversy’ of the kind mentioned, over which a State 
eourt exercised jurisdiction. It extends * to the ascertain- 
ment and liquidation of the jiens and other specific claims” 
on the property of the bankrupt.  [lere was a case in which 
a State court exercised jurisdiction to * ascertain and liguii- 
date’? a hen on bankrupt property. 

Mr. -Justice Bradley, in Lathrop v. Drake, 91 U.S. 517, 
clearly points out the distinction between ** matters” and 
* proceedings ” in bankruptey. Speaking of the jurisdic- 
tion of the District Court, he says: “ Of this there are /wo 
* distinct classes: first, jurisdiction as a court of bankruptey 
‘over the proceedings in bankruptcy initiated by the peti- 
“tion and ending in the distribution of assets amongst the 
‘creditors, and the discharge or refusal of a discharge of 
“the bankrupt; second, jursdiction as an ordinary court, of 
‘suits at law or in equity brought by or against the assignee 
‘an reference to allewed property ot the bankrupt or to 
‘claims alleged to be due from or to him. The language 
“conterring this jurisdiction is very broad and general. 
6 # = Phevarious branches of this jurisdiction are after- 
“wards specified, resulting, however, in the/wo general classes 
*betore mentioned.” [tis plain that the language * matters 
and proceedings © means something more than the mere 
proceedings in the court. It embraces the assets and all 
questions of claims to such assets or of lien or priority of 
righttothem. These are clearly * matters” in bankruptey 
Within the meaning of the aet. 

The question whether, since the Revised Statutes, a State 


eourt had jurisdiction of a suit by an assignee to recover 


12 
bankrapt assets has been frequently before the courts, and 
the decisions are in conflict upon it; bat the Jarisdiction 
exercised here of “ ascertaining and liqnidating ~ a lien on 
bankrupt assets at the suit of a creditor is a very different 
thing. The dissenting opinion of Tallcot, J., of the Su- 
preme Court of New York, in Wente v. Young et al., 17 


Lb. heg. 45, is a valuable discussion of the question ot the 


meaning and construction of sec. 711 of the Kevised Statutes. 


Mr. Jones, in sec. 1232 of volume 2 of his work on Mort- 
gages, says : 


“The Federal Courts have exelusive jurisdiction of all 


matters and proceedings in bankruptey. These matters 


oo) 


include all things treated of or affected by the legislation 


upon the subject of bankraptey.’ 


Judge Story, in Ex-parte Christe, 5 How, (Curtis Deg. 


493) In construing a clause in the bankrupt act of 1841, 
which was the sumeas su cc, O of see. 4972 of Revised 
Statutes, saves: This clause is manifestly added in order 
"= £0 prevent the torce of ua Vouregnment that thre specific 
si enubpieration of {| parricular Classe Ot eases oueht to 
“be construed as excluding allothers not enumerated, &e.” 
And on page 407 and 408 he says: * Hf the sentenee had 


“stopped here there could have becn no reasonable ground 


“to doubt that it reached ull cases where the rights, elaims 
“and property of the bankrupt or those of his assignees are 
‘roncerned, since thev are mutters arising under the act and 
‘6 are necessarily Involved in thie due administration and set- 
‘tlement of the bankrup? state. A 

$6 Krom the ling ©} a ’ petit Cd)t 12) bankraptey the prop- 
erty 1s in the custody of the Dankrupt Court, and the object 


‘No 


of the law is to marshal and distribute these assets.” 
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court of any independent State Jurisdiction can withdraw 
the property surrendered and determine in any degree the 


manner ot its distribution.” 


Bump. on Bankruptey (10 Ed.) 516, 517 
2 b. Reg. 150. 
7b. Reg. 515 


The record in this case shows that the land was conveyed 
and delivered to the assignee, and thal it remained in his 
actual POSse esian anil apler the defendants had obtained thats 
di Cree Vi sting fith ‘it thie He. 


Reeord Pp. b7. Os. 


oth. Sec. 0047 of the Revised Statutes has no applica- 
tion to this case, because at the time ot the COMmMmMencementf 
of the bankrupt proceedings and of the adjudication, (her 
MAS HO pe piling ait betuceen Lheisiell. Seott « Heiskell and 
DoT. Townsend. and jo suit tor fhe enforcement of the attor- 
ney s tien. “Townsend was adjudicated a bankrupt on 3d 
November. 1875. (lReeord pp. and ¢ and O67), and the decree 
of the Supreme Court of Tennessee declaring the lien iw 
Jones v. Townsend was not entered until Sth December. 


ee = a o , , _s 
TsS7b. pmnore Thidn Thirleeu mouths (helen Thre abel pitahicashion, 


Record p. 8 and Y, 86, 107. 


It is thoroughiv well settled in Teunessee that when the 
court declares the attorney's lien. the attorney and client, 
tor the first time, assume antagonistic relations fo each 
Other, and that when the parties ure sue jvres this declara- 
tion of the Hen is siinply the basrs of a suit, which the attor- 
ney must institute to enforce his lien. It is. not proper to 
do this in the preceding suit. 

fo Perkins v. Perkins, 9 Heisk O7. it is said: «© When 


} 


“the clrent is Si pres we think the court should. in the 
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“cause in which the services are rendered, do no more 
“than declare the lien, and if the amount be not settled 
‘between them by contract, leave the attorney to enforce | 
“his claim by anappropriate proceeding against his chent, 
“unless the amount be settled by contract, in which case 
J | “the court may entorce the hen by decree. 

Brown & Reid v. Bigley, 5 Tenn. Ch. 618. 

Steel v. Chester, 1 Leg. Rep. 211. 

‘ The lien must be stated or declared in the suit in which 
the services are rendered, and this becomes the bass of a 
proper suit by the attorney against the client. 

Ilunt v. McClanahan, 1 Ileis. 504. 
Guild v. Borner, 7 Bax. 266. 
And cases above cited. 

The declaration ot the lien. therefore, by the Supreme 
Court of Tennessee in Jones v. Townsend, simply furnished 
the basis of a suit which the law required the attorneys to in- 
stitute against the clhent,and Jones v. Townsend was in no 
sense a pending suit between Ifeiskell, Scot & Heiskell and 
Townsend, although the lien, when declared, related to the 
date of the institution of thesuit. The tact that the attorneys 
proceeded improperly to enforce their lien in the suit of 
Jones v. ‘Townsend, does not alter the legal effect of what 
was done; for when they had the case remanded and took 


further proceedings in that ense. they, under the ‘Tennessee 


wuthorities, instituted and prosecuted a new litigation. 


6th. ‘The equivocal acts of the assignee in bankruptey, 


as disclosed in the record, cannot affect the question of jur- 


isdiction of the subject matter. 


“When the tribunal has not jurisdiction over the subject 


matter, no averment can supply the detect, no amount of 


proof can alter the case.” ‘ Neither the acquiescence of 

the parties nor their solicitations can authorize any court to 

determine any matter over which the law has not author- 

ized it to act.” 

Freeman v. Judgments, sec. 120, and cases cited in 
note. 

Dieks v. Ilateh, 10 Towa 380. 

Moore v. Ellis, 18 Mieh. 77. 

Klushman v. Walker, 95 Ill. 318. 

Agee v. Dement, 1 [lump. 332. 

White v. Buchanan, 6 Cold. 55. 


Ferris v. Fort. 2 Tenn. Ch. 150. 


If the jurisdiction of the State court was interdicted by 
the statute, no consent or act of the assignee, and not even 


an order of the Distriet Court, could give it. 


The alleged sale by the assignee on 27th February, 1879 
—more than a year after the defendants obtained their sup- 
posed title and the possession under the decree of the State 
court-—of the equity of redemption in this land could not 
of course conter jurisdiction on the State court. 


Record pp. 67 and 68, 


No such act could confer jurisdiction on a court that had 
not the jurisdiction by law. Besides, this sale was made 
more than a year atte) the jurisdiction had heen exercised by 
the State court, and it was not ‘a sale of the property” sub- 
ject to the incumbrance, as provided by sec. 5066 of the 
Revised Statutes, nor “a release to the creditor of the bank- 
rupt’s right of redemption,” as provided by see. 5075. Such 


a sale seems not to find any warrant in the bankrupt law. 
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ith. The legal, and not the equitable theory, of a mort- 
gage is established in Tennessee. 
3 Pomeroy s bay. Jur... s 
[lenshuaw v. Wel 
Vance 


The legal rights of a junior imortgagee are distinet from 
those of the mortgagor, a but tor the alleged foreclosure 


of detendant’s lien in this ense the trustee would have the 


legal title to this property, and would be entitled to the 


possession. Tle and his ecs/us que trusts had the right to 


stand apart from. the proceedings, to foreclose the hen by 
the senior incumbrancers, and afterwards to attaek their 
title, acquired under those proceedings, ou the ground that 
they were void. This is a suit to try title, in which plaint- 
itts claim under the Townsend trust deed, and the defend- 
ants claim under the decree of the State court. The 
plaintiffs say their title is superior to that of the defend- 
ants because the latter is void, and this is the pornt to be 
decided. [It is not a question of informalities or irregulan- 
ties In the bankrupt 1) ec dines, and the CASC should not 
be considered on any such ground, It is simply a claim 
that this was *‘a matter in bankruptey,” and the State court 
had no jurisdiction of the subject matter which it attempted 
to conclude by its Judgment. Under the plain provisions 


of the Statutes of the Umited States the judgment was void, 


[tis submitted that the case ought not to be dismissed 
tor want of jurisdietion, and if heard at this time on its 


merits, the deeree of the State court ought to be reversed. 


Db. M. ESTES, 


Solicitor for Plaintiffs in error. 
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Supreme Court of the Anited States. 


‘TD’ E+ Bs 


JV 0. TLS. 


T. P. WINCHESTER et at... PLAINTIFFs IN ERROR, 


J.B. TWEISK ELI er an. Derenpants In IckROR. 


BRIEF IN REPLY TO BRIEF FOR PLAINTIFFS IN ERROR ON 
MOTION TO DISMISS. 


The comment (1)\ ltlicizing) in brief for plaintiffs ln error 
on the fact that defendants obtained the entire property tor 


their fee is calculated to create a w rOUS Impression, 


The fee had been aseertarned in the manner directed by 
the Supreme Court decree—upon proof as to its reasonable 


value. Not being paid, defendants had no other alternative 
but to enforce their lien by a sale of the land at publie ven- 
due. At this sale, in order to protect their rights, thev bid 
& bra ' 4e } : : fo ' , } ,; 5 | . a ; eo . " 
the amount of their fee, and only so bid When they found 
that no one would bid the amount of the fee. (I. TSS, p. 51.) 


As there was no higher bid—some of the complainants 


being preseil and declining to bid (1. 1S6-—7. }). tp] ep f 


course the property was struck off to them, but subject to 


two vears’ redemption. The defendants, even after the expira- 
tion of the time for redenuption, offered to take their fee and 
release the land, which was declined. (I. 165-6, p. 4o.) 


There was thus no other alternative but to retain the land. 


In Murdock vs. Memphis, 20 Wall., 590, the Federal ques- 
tion was necessarily involved and raised by the pleadings, 
inasmuch as the asserted rights of complainants involved a 


construction of the act of Congress ceding the navy yard. 


The brief for plaintiffS in error concedes that the attor- 
ney’s lien must be declared in the pending case ind when so 
declared relates to the institution of the suit. It necessarily 
follows that the case was pending from the institution of the 
suit as to the attorney’s right to have his len declared, and 
therefore was so pending when the bankruptey proceeding 
was instituted. While the declaration of the hen may have 
properly been the basis for an independent suit, surely it 
was competent for the contending parties as to the fee to 
agree for its determination in ‘that sult, and for the State 
court to so order. And this is just what was done (f. 406. 
pp. 108-9), and when the State court ordered the remandine 
of the case for that purpose, the subsequent proceedings 
were 1D that case, not in some other case, and were a contin- 
uation of that case for the determination of the rights of the 
parties respecting the fee. Consequently the proceeding Was 
authorized by sec. 5047, R.S. U.S., and see. 711 was not in- 
volved. 

It makes no difference as to the time the equity of re- 
demption in the land—i. ¢., the land subject to the ineum- 


brances—woas ordered sold by the district court of the United 
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APPEAL FROM THE THIRD JUDICIAL DISTRICT COURT. SALT 
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SNOW, 


KX PARTE: LORENZO 


] Petition. 


In the District Court of the Third Judicial District, Territory of 


Utah. 


In the Matter of the Application of Lorenzo Snow for a Writ of 
Hlaheas Corpus. 


The petition of Lorenzo Snow respectfully shows that he is nowa 
prisoner confined in the custody of Frank H. Dyer, United States 
marshal in and for the Territory of Utah, in the penitentiary of 
seld Territory, at the county of Salt Lake, in said Territory, fora 
supposed criminal offence against the United States, to wit, unlawful 
cohabitation. 

Your petitioner also shows that such confinement is, by virtue of 
the judgment warrant and proceedings of record, including three 
indictments against your petitioner, his arraignments thereon, and 
pleas thereto, respectively, as well as demurrers to such pleas, de- 
cisions thereof, and verdicts of the jury, being the record of said 
matters in the district court of the first ‘saga listriet of the Terri- 
tory of Utah, copies of all of y os h are he = o annexed and marked, 
respectively, Exhibits A, B, C, D, FE, IF, G, H, I, J, Ik, L, M, N, O, 
and 2. 

And your petitioner further shows that under said judgment, a 
copy of which is marked Exhibit “ P,” and in execution thereof, he 
has been imprisoned in the penitentiary aforesaid for more than six 
months, to wit, continuously since the 12th day of March, A. D. 
ISS6, and has paid three hundred dollars in satisfaction of the tine 
adjudged against him,and all the costs awarded and assessed against 
him on said prosecution. 

And your petitioner further states that he is advised and verily 

believes that his imprisonment is illegal, and that such ille- 
2 eality consists In this: that the court had no Jurisdiction to 

pass judgment against your petitioner upon more than one 
of the indictments or records referred to in its said Judgment, for 
the reason that the offence therein set out is the same as that con- 
tained and set out in each of the other said indictments and records, 
and the maximum punishment which the court had authority to 
impose was six months’ imprisonment and.a fine of three hundred 
dollars. 

That by his said imprisonment your petitioner is being punished 
twice for one and the same offence. 

Wherefore your petitioner prays a writ of habeas corpus, to the 
end that he may be discharged from custody. 


LORENZO SNOW. 
Terrirory or Uran, |... 
Salt Lake County, \ 


Lorenzo Snow, the petitioncr above named, being duly sworn, 
says that he has heard read the foregoing petition and knows the 
contents thereof: that the same is true of his own knowledge, except 
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2 eX PARTE: LORENZO SNOW. | <i 
as to matters therein stated on information and belief, and as_ to 


those matters he believes it to be true. ee We 
LORENZO SNOW. 


Subseribed and sworn to before me this 21st day of ¢ etober. A. 
1). 1SS6. 
[NOTARIAL SEAT. | JAMES JACK, 


Notary Publie. 
” [EXHIBIT A. . 
Indictment. 


UNrrep STATES OF AMERICA, | \ 
Territory of Utah, | 


At a stated term of the district court of the first judicial district 
in and for the Territory of Utah, begun and holden at the city of 
Ogden, within and for the district and Territory aforesaid, on the 
sixteenth day of November, A. D. 1885, and continued by adjourn- 
ment to and including the seeond day of December, A. D. 1585. 


UNirep States OF AMERICA against LORENZO SNOW. 


The grand jurors of the United States of America within and tor 
the district aforesaid, in the Territory aforesaid, being duly empan- 

eled and sworn, on their oaths do find and present that Lorenzo - 
Snow, late of said district, in the Territory aforesaid, heretofore, to 
wit, on the first day of January, in the year of our Lord one thou- 
sand eight hundred and eighty-five, at the county of Box ]}der, in 
the said district, Territory aforesaid, and within the jurisdiction of 
this court, and on divers other days and times thereafter, and con- 
tinuously between said first day of January, A. D.1585, and the first 
day of December, A. D. 1885, did then and there unlawfully live 
and cohabit with more than one woman, to wit, with Adeline Snow, 
Sarah Snow, Harriet Snow, Eleanor Snow, Mary H. Snow, Phacbe 
W. Snow, and Minnie Jensen Snow; and during all the periods 
aforesaid, at the county aforesaid, he, the said Lorenzo Snow, did un- 
lawfully claim, live, and cohabit with all of said women as 
| his wives, against the form of the statute of said United 
States in such case made and provided, and against the peace 

and dignity of the same. 
V. BIERBOWER, 
Ass’'t U.S. District Atty. —_— 
J. W. McNUTT, | " . 


Foreman of Grand Jury. 


a Indictment No. 742 filed in open court, properly endorsed a truce 
pill, ete., and with the names of the witnesses, on the 5th dav of De- 
eember, 1885. Mj 


i 


MX PARTE? LORENZO SNOW. ”) 


exuipir B. 
Court Minute Entry of Arraignment. 
(Title of court and cause.) 
In this action, the defendant being in court, and upon the indiect- 
° . : ° 7 ; . > > - re ° : > 
ment herein being read to him, on motion of R. kK. Williams, Esq., 
of counsel for said defendant, given until Monday morning next to 
plead thereto. 
ORLANDO W. POWERS, Judge, 
lexnibir ©, 
Defendant's Plea. 
In open court, Friday, December 11th, A. D. 1855. 
(Title of court and cause.) 


This case came regularly on to be heard upon the demurrer of 
defendant to the indictment therein. Said demurrer was argued 


‘by counsel, R. kK. Williams for said defendant, and V. Bierbower, 


[sq., assistant United States attorney, for the Government, and sub- 
mitted to the court for judgment and decision; and the court, now 
here being fully advised in the premises, and due deliberation be- 
ine thereupon had, it is ordered by the court that said de- 
5 murrer be, and the same is hereby, overruled; to which order 
and ruling of the court the said defendant, by his said coun- 
sel, duly excepted. 
Said defendant, upon being asked to plead to said indictment, 
pleads not eullty thereto. 


ORLANDO W. POWERS, Judge. 


kexuipir DD. 
( oirt Minutes of Trial. 
lik Open court, Wednesday, December 16, 1SS5. 


(Title of court and eause.) 


This cause came regularly on for trial. The United States was 
represented by V. Bierbower., lisq., assistant United States district 
attorney, and the said defendant by Messrs. Bennett, Harkness «& 
Kirkpatrick, IS. Richards, Kt. kK. Wilhams, C. C. Richards, and H. 
Hl. Rolapp. Ready for trial. Thereupon came a jury, to wit: 
rank Carson, A. 1. Stone, Adam Kkuln, Alex. TP. Bowman, George 
Bune, E. W. Smout, John Weck. Benjamin Garr, D. EH. Spencer, 
Thomas Grant, Joseph Smith, and Frederick lov, good and lawful 
men, residents of the first Judicial district, who, being regularly em- 
paneled, tried, and sworn well and truly to try the case, sat together 
and heard the testimony of the witnesses In part, and the further 
hearing and trial of the cause is adjourned until to-morrow morn- 
ing at 10 o’elock. 


ORLANDO W. POWERS, Judge. 
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In open court, Wednesday, December 30th, A. D. 1855. 


The jury heretofore empaneled in this cause again sat together 


and heard the testimony of the witnesses in conclusion, the argu- 
ments of counsel and the instructions by the court, retired from the 
bar of the court in charge of a sworn officer to consider of their 
verdict, and subsequently returned into court, and being 
6 called answered to their names, and on their oaths sav: “ We, 
the jury empaneled in the above-entitled cause, find the de- 


fendant, Lorenzo Snow, guilty as charged in the indictment.” -- 
Whereupon the court fixes Saturday, January 16th, 1556, as time 
for passing sentence. 
ORLANDO W. POWERS, Judge. 
Exuipit E. 
e 
Verdict of Jury. 
In open court, Thursday, December 51st, A. D. ISS. 
(Title of court and cause.) 
We, the jury empaneled in the above-entitled cause, find the de- 
fendant, Lorenzo Snow, guilty as charged in the indictment. 
D. H. SPENCER, Foreniau. 
Endorsed: Filed December Slst, 1885. A.C. Emerson, clerk. 
exuipir EF. fq 
Indictment. 
UNITED STATES OF AMERICA, | 
lerritory of Utah. ‘tag 
Ata stated term of the district court of the first judicial district 
In and for the lerritory of Utah, begun and holden at the city of 
Ogden, within and for the district and Territory aforesaid, on the 
sixteenth day of November, A. D. 1885, and continued by adjourn- 
ment to and including the second day of December, A. D. 1885. 
UNITED STATES OF AMERICA against LonENZO SNow. 
a | - — Jurors of the [ nited States of Aineriea within 
| bei "i district aforesaid, in the Territory aforesaid, 
veIng duly empaneled and sworn, on their oaths do find and 
—_— 


present that Lorenzo Snow, late of said district. in the Territory afore- 
said, heretofore, to wit, on the first day of January. in “a cca of 
our Lord one thousand eight hundred ‘and eighty-four. at the county 
of Box Elder, in the said district, Territory Pe SR Pua within 
the jurisdiction of this court, and on divers other dave | and times 
thereafter, and continuously between said first day of Ye \ 1) 
1884, and the thirty-first day of December, A.D. ISS4. did then and 
there unlawfully live and cohabit with more than one woman with 
Adeline Snow, Sarah Snow, Harriet Snow, Eleanor Snow. Mary H. 


EX PARTE! LORENZO SNOW, ) 


Snow, Pheebe W. Snow, and Minnie Jensen Snow; and during all 
the period aforesaid, at the county aforesaid, he, the said Lorenzo 
Snow, did unlawfully claim, live, and cohabit with all of said women 
as his wives, against the form of the statute of said United States in 
such case made and provided, and against the peace and dignity of 
the same. 
VY. BIE RBOWER, 
Asst U.S. District Att'y. 
J. W. McNUTT, 
loreman of Grand Jury. 

[Indictment No. 745, filed in open court, properly endorsed a true 
bill, ete., and with the names of the witnesses, on the 5th day of 
December, 1885. 

exuiBir G, 
Court Minute Kintry of Arraigninent. * 
(Title of court and cause. 


In this action, the defendant being in. court, and upon the indiet- 

e ° . oD . . me . re . 
ment herein being read to him, was, on motion of R. K. Williams, 
lesq., of counsel for said defendant, eiven until Monday morning’ 


next to plead thereto. | 
ORLANDO W. POWERS, Judge. 


S kexuipirr Hf. 
| Defendant's Plea. 
In open court, lriday, December 11th, A. D. 1885. 
(Title of court and cause. 


This cause came regularly on to be heard upon the demurrer of 
defendant to the indictment herein. Said demurrer was argued by 
counsel, Rt. Ak. Williams, for said defendant, and Y. Bierbower, Esq., 
assistant United States attorney, for the Government, and submitted 
to the court for judgement and decision ; and the court now here. 
being fully advised in the premises and due deliberation being 
thereupon had, it is ordered by the court that said demurrer be, and 
the same is hereby, overruled; to which order and ruling of the court 
the said defendant, by his said counsel, duly excepts. 

Said defendant, upon being asked to plead to said Indictment, 
pleads not guilty thereto. 


ORLANDO W. POWERS, Judge. 
kexiibier I, 
Plea of Former Conviction and Court. Minutes of Trial. 
In open court, Wednesday, December 16, 1885. 
(Title of court and cause. 


This case came regularly on for trial; the ass’t U.S. distriet 
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() EX PARTE! LORENZO SNOW. 
attorney, V. Bierbower., lsq., appearing for the United States and 
Messrs. Bennett, Harkness & Kirkpatrick, IF. 5. Richards, It. ly. 
Williams, C. C. Richards, and HH. IH. Rolapp, for defendant. W here- 
upon counsel for defendant moves the court that the defendant be 
allowed to enter a further plea herein in bar of the conviction under 
this indictment, which, bene allowed by the court, said defendant 
enters the following oral plea: 
) And now comes the said defendant, and protesting that he 
is not guilty of the premises charged, and by leave of court 
for a further plea herein saith that the United States ought hol 
to further prosecute the said indictment against him, the said Lo- 
renzo Snow, beeause that since his former plea herein he has been 
twice convicted of the same offenee charged in this indictment by 
the judgements of this court, to wit. the district court of the first Judi- 
cial distriet of the Territory of Utah, rendered at the city ot ¢ doden, 
in the county of Weber, on the thirty-first day of Deeember, 1SS5, 
and Ol) the fifth day of January, LSS6, respectivel y—that IS, on the 
days and at the place and in the court aforesaid—he was found 


culty of the same. offence charged In this indictment by the ver- 
dicts of two juries, which verdicts are unreversed and in full force. 
And for a further specification of his plea the said defendant 
saith that the grand jury of this court, for the November term 
thereof of the year 1885, duly empaneled, charged, and sworn to in- 


quire of offences against the United States within the jurisdiction of 


this court, on the fifth day of December, 1885, presented and filed 
in this court in due form three indictments against this defendant, 
In words and figures following, to wit: 


UNITED STATES OF AMERICA, | 
Tt rritory of Utah, | 


» 88° 


At astated term of the district court of the first judicial distriet in 
and for the ‘Territory of Utah, begun and holden at the city of (Jor 
den, within and for the district and Territory aforesaid, on the sivy- 
teenth day of November, A. D. 1885, and continued by adjournment 
to and including the second day of December, A. D. 1885. 


10 UNITED STATES OF AMERICA against LORENZO SNow. 


The grand Jurors of the United States of America within and for 
the district aforesaid, in the Territory aforesaid, being duly empan- 
eled and SsSWorl, on their oaths do find and present that Lorenzo 
Snow, late of said district, in the Territory aforesaid, heretofore. to 
wit, on the first day of January, in the year of our Lord one thou- 
sand eight hundred and eighty-three, at the county of Box Elder. 
in the said district, Territory aforesaid, and within the jurisdiction 
of this court, and on divers other davs and times thereafter, and 
continuously between said first day of January, A. D. 1883. and 
the thirty-first day of December, A. D: 1883. did then and there 
unlawfully live and cohabit with more than one woman. to Wit. 
with Adeline Snow, Sarah Snow, Harriet Snow, Eleanor Snow. Marv 
H. Snow, Phoebe W. Snow, and Minnie Jensen Snow. and during 


-» 


~~ 
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all the period aforesaid, at the county aforesaid, he, the said Lorenzo 
Snow, did unlawfully claim, live, and cohabit with all of said women 
as his wives, against the form of the statute of the said United States 
In such case made and provided, and against the peace and dignity 
of the same. 
V. BIERBOWER, 
Ass. US. Dis. Attorney. 
J. W. McNUTT, 


hove iad of (rrand Jury. 


endorsed: No. 741. First district court, Territory of Utah. The 
United States of America against Lorenzo Snow. Indictment for 
unlawful cohabitation. A true bill. J. W. MeNutt, foreman of 
erand jury. 


I | Presented in open court by the foreman of the grand jury 
and filed by me this fifth day of December, 1585. 
A. C. EMERSON, Clerk. 
V. BIERBOWER, 
Ass’t ULS. Afforney. 


Witnesses examined before the orand jury a ve 3 Cory, Lucius A. 
Snow, Minnie Jensen Snow, Nellie Hansen, Nellie Colebrook, D. II. 
Peery, Mary Iloutz Snow, Eleanor Snow, Harriet A. Snow, Mrs. Lo- 
renzo Snow, Jr., Ameha Hansen, Emma Josephsen, John I*. Olsen, 
Maria Nichols, Frank HH. Snow, Dr. J. B. Carrington. 


UNITED STATES OF AMERICA, | 
ree ° . y Pp ° 
lerritory Of f fal. j 


At astated term of the district court of the first judicial distriet 
in and for the Territory of Utah, begun and holden at the city of 
Oeden, within and for the district and Territory aforesaid, on the 
~ixteenth day of November, A. D. 1555, and continued by adjourn- 
ment to and including the second dav of December, A. D. 1885. 


UNITED STATES OF AMERICA agaist LORENZO SNOW. 


The grand jurors of the United States of America within and 
for the district aforesaid, in the Territory aforesaid, being duly 
empaneled and sworn, on their oaths do find and present. that 
Lorenzo Snow, Jate of said district, in the Territory aforesaid, 
heretofore, to wit, on the first day of January, in the Vear of our 
lord one thousand eight hundred and eighty-four, at the county 
of Box Elder, in the said district, Territory aforesaid, and within 
the jurisdiction of this court, and on divers other days and 

times thereafter and continuously between said first day 
|? of January, A. D. 1884, and the thirty-first day of Decem- 
ber, A. D. 1884, did then and there unlawfully live and 
cohabit with more than one woman, to wit, with Adeline Snow, 
Sarah Snow, Harriet Snow, Eleanor Snow, Mary Il. Snow, Phoebe 
W. Snow, and Minnie Jensen Snow; and during all the periods 


S EX PARTE: LORENZO SNOW. 


aforesaid, at the county aforesaid, he, the said Lorenzo Snow, did 
unlawfully claim, live, and eohabit with all of said women as his 
Ww 1ves, against the form of the statute of the said United State sin 
such case made and provided, and against the peace and dignity of 
the same. 
V, BIERBOWER, 
Asst U.S. Dist. Attorney. 
J. W. McNUTT, 


loreman of Grand Jury. 


Kndorsed: No. 743. First district court, Territory of Utah. 
The United States of America against Lorenzo Snow. Indictment 
for unlawful cohabitation. A true bill. J. W. MeNutt, foreman of 
erand jury. 


Presented in open court by the foreman of the grand jury and 
filed by me this fifth day of December, 1885 
EMERSON, Clerk. 
BIERBOWER, 
Ass't US. Attorney. 


Witnesses examined before the grand jury: C. J. Corey, Lucius 
A. Snow, Minnie Jensen Snow, Nellie Hansen, Nellie Colebrook, D. 
IT. Peery, Mary Houtz Snow, Eleanor Snow, Harriet A. Snow, Mrs. 
Lorenzo Snow, Jr., Amelia Hansen, Emma Josephsen, John F. 
Olsen, Maria Nichols, Frank H. Snow, Dr. J. B. Carrington. 


UNITED STATES OF AMERICA, } 
Q 


iP rritory of Utah, 
At a stated term of the district court of the first judicial 
13 district in and for the Territory of Utah, begun and holden 
at the city of Ogden, within and for the res and ‘Territory 
aforesaid, on the sixteenth day of November, A. D. 1885, and con- 


tinued by adjournment to and including the nae day of Decem- 
ber, A. 1). LSS5. 


UNITED STATES OF AMERICA against LORENZO SNow. 


The grand jurors of the United States of America within and for 
the district aforesaid, in the Territory aforesaid, being duly empan- 
eled and SWoOrh, On} their oaths do find and present that Lorenzo 
Snow, late of said district, in the Territory aforesaid, heretofore, to 
wit, on the first day of January, in the year of our Lord one thou- 
sand eight hundred and eighty-five, at the county of Box Elder, in 


the said district, Territory aforesaid, and within the jurisdiction of 


this court, and on divers other days and times thereafter, and con- 
tinuously between said first day of January, A. D. 1885, and the first 
day of December, A. D. 1885, did then and there unlawfully live 
and cobabit with more than one woman, to wit, with Adeline Snow, 
Sarah Snow, Harriet Snow, Eleanor Snow, Mary H. Snow, Phee be 
W Snow, and Minnie Jensen Snow: and during all the periods 
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aforesaid, at the county aforesaid, he, the said Lorenzo Snow, did 
unlawfully claim, live, and cohabit with all of said women as his 
Wives, against the form of the statute of the said United States in 
such case made and provided, and against the peace and dignity of 
the same. 
V. BIERBOWER, 
Ass? U.S. District Attorney. 
J. W. McNUTT. 


hore hidtal of Grand Jury. 


Endorsed: No. 742. First district court, Territory of Utah. The 

United States of America against Lorenzo Snow. Indictment 

i for unlawful cohabitation. A true bill. J. W. MeNutt, fore- 
nan of grand jury. 


Presented in open court by the foreman of the grand jury and 
filed by me this fifth day of December, 15885. 
A. C. EMERSON, Clerh. 
V. BIERBOWER, 


Asst U NS. Attorney. 


Witnesses examined before the grand jury: C. J. Corey, Lucius 
A. Snow, Minnie Jensen Snow, Nellie Hlansen, Nellie Colebrook, D. 
H. Peery, Mary Hloutz Snow, Eleanor Snow, Harriet A. Snow, Mrs. 
Lorenzo Snow, Jr., Amelia Hansen, Emma Josephsen, John EF. Ol- 
sen, Maria Nichols, Frank IT. Snow, Dr. J. B. Carrington. 

That on the eleventh day of December, 1885, this defendant was 
arraigned in this court on each of said indictments, and on the six- 
teenth day of December, 1855, pleaded not guilty to each of said in- 
diectments, and to the alleged offence chareed in each. 

That said three indictments were all found for unlawful colabi- 
tation against the defendant upon the testimony of witnessessgx- 
amined before said grand jury on one oath and one examination 2& 
to the alleged offence during the entire time mentioned in all of 
said three indictments, and upon the testimony of witnesses given 
on an examination covering the whole time specified In said three 
indictments. | 

That on the thirtieth day of December, 18585, this defendant was 
first put upon his trial in this court, before the court and a jury duly 
empaneled, sworn, and charged to try the Issue presented by the 
third of said indictments, to wit, the indictment charging unlawtul 

eohabitation from the first day of January to the first day of 
15 December, 1585, and the plea aforesaid thereto, and such pro- 

ceedings were had therein that on the thirty-first day of De- 
cember, 1SS85, the said Jurv rendered in this court a verdict of guilty 
against the defendant in manner and form as charged in said third 
indictment, and said verdict is of record in this court and not set 
aside or In anywise Impeached or reversed. 

And the defendant saith that he is the identical person. charged 
in all said three indictments, and the offence charged in all said in- 
dictments Is one continuous offence and the same offence, and not 
divisible, and he prays judgment that he be discharged and dis- 
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missed from the premises in the indictment to which this plea ts 
made. 

To which said plea of said defendant the United States district 
attorney orally demurs, for the reason that said plea does not state 
facts sufficient in law to be | a bar to further prosecution, which said 
demurrer is duly argued by said counsel and submitted to the court 
for decision. 

And the court now here being fully advised in the premises, and 
due deliberation being thereupon had, does consider that said de- > 
murrer is well taken, and that the same ought to be, and the same Is 
hereby, sustained. 

To which ruling of the court said defendant, by his said counsel, 
dulv excepts. 

The said parties then being ready for trial, thereupon came a jury, 
to wit, Walter Holbrook, W. HL. Wattis, George B. Douglas, A. © 
Smith, P. J. Thoursted, Phillip Grill, J. P. Jones, George Lashus, 
Richard Slater, James Thompson, FE. N. Wilhams, M. ©. Jolinson, 
good and lawful men, residents of the first Judicial district, who, 
being legally empaneled and sworn well and truly to try the cause, 

sat together and heard the testimony of the witnesses in part. 
LG and the further trial of the cause is adjourned until to 
morrow morning at 10 o’clock. 


ORLANDO W. POWERS, Jude. 


In open court, Monday January 4th, A.D. 1SS6. 


_ 
he yury heretofore empaneled in this cause again sat together 
and heard the testimony of the witnesses in conclusion, the argu- 
ments of counsel, and the instructions of the court. retired from 
the bar of the court in charge of a sworn officer to consider of their 
verdiet, and subsequently returned into court, and, bere ealled. an- 
swered to their names, and on their oaths sav: “ We, the jury em- 
paneled in the above-entitled eause, find shes defendant, Lorenzo 
Snow, guilty, as charged in the indictment.” | 
* , ‘ 
Whereupon the court fixes Saturday, January 16th, ISS6, as tim: | 
for passing sentence. 
ORLANDO W. POWERS, Judge. 
exuipir JJ. 
| erdict of Jury. 
In open court, Tuesday, January 5th, A.D. 1886 - 
(Title of court and cause.) 
We, the jury empaneled in the above-entitled cause. find the de- | 


fondant. Lorenzo Snow, guilty, as charged in the indietment. 
Ooden City, Utah, Jan. 5. 1886. 


M. (), JOTINSON. bore ida. 


Isndorsed: No. 745. riled January oth, 1886. A. C 
clerk. 


Kmerson. 
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Eexnipit kk. 
17 lnadietnent. 


UNITED STATES OF A MERICA, [{ 
Tt rritory of Utah. } 


At a stated term of the district court of the first judicial district 


In and for the Territory of Utah, begun and holden at the city of 


Oeden, within and for the distriet and ‘Territory aforesaid, on the 
sixteenth day of November, A. 1). 1885, and continued by adjourn- 
ment toand including the second day of December, A. D. 1885. 


Unirep Srates oF AMERICA against LORENZO SNow. 


The erand jurors of the United States of America within and for 
the district aforesidid, in the Territory aforesaid, being duly empan- 
eled and sworn, on their oaths do find and present that Lorenzo Snow, 
late of said district, in the Territory aforesaid, heretofore, to wit, on the 
first day of January, in the vear of our Lord one thousand eight 
hundred and eiehty-three, at the county of Box Elder, in the said 
district, Territory aforesaid, and within the jurisdiction of this court, 
and on divers other days and times thereafter, and continuously be- 
tween said first day of January, A. D.1885, and the thirty-first day 
of December, A. D. 1883, did then and there unlawfully live ond co- 
habit with more than one woman, to wit, with Adeline Snow, Sarah 
Snow, Harriet Snow, Eleanor Snow, Mary HH. Snow, Phasbe W. Snow, 
and Minnie Jensen Snow; and during all the period aforesaid, at 
the county rforesaid, he, the said) Lorenzo Snow, did unlawfully 
claim, live, and cohabit with all of said women as his wives, against 

the form of the statute of the said United States in sueh case 
1S made and provided, and against the peace and dignity of the 
salhie. 
VY. BIE RBOWER, 
Ass't U.S. District Att'y. 
3. W. Menus, 


horeman O} Grand Jury. 


fudictment No. 741. Filed in open court, properly endorsed a 
LrUue bill, ete., and with the names of the witnesses, on the 5th day ot 
Deeember, LSS5. 


kexuiprr |. 
Court Minute Entry of Arraignment. 
(Title of court and cause.) 


In thisaction, the defendant being in court, and upon the indict- 
ment herein being read to him was, on motion of I. ht. Williams, 
sq., of counsel for said defendant, given until Monday morning 
next to plead thereto. 


ORLANDO W. POWERS, Judge. 
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Exuinit M. 
Di fe ndant's Plea. 


In open court, Friday. December lith, 188. 


Title of court and eause.) 


This cause came regularly on to be heard upon the demurrer ot 
the defendant to the indictment herein. Said demurrer was argued 
by counsel, R. K. Williams, for said defendant, and V. Bierbower, 
Esq., assistant United States attorney, for the Government, and sub- 
mitted to the court for judgement and decision; and the court, now 
here being fully a sjeeic eat tae,Poniga and due deliberation being 
thereupon had, it is ordered by the court that said demurrer be, ana 
the same is hereby, overrul a ‘ joulidatas and ruling the court 

the said defendant, by his said counsel, duly excepts. 
10 Said defendant, upon being asked to }) lead to said) indict- 
ment, pleads not guilty thereto. 


ORLANDO W. POWERS, Judge. 
kxuipit N. 
Plea of Former Conviction and Court. Minutes of Trial. 
In open court, Wednesday, December 16. 1SS5 
(Title of court and Cause. ) 


This cause came regularly on for trial, V. Bierbower, Fsq., ap- 
pearing for the United States and Messrs. Bennett, Harkness & Kirk- 
patrick, I. S. Richards, C. C. Richards, and Hf. H. Rolapp for said 
defendant. 

By leave of court first had and obtained the said defendant makes 

1e following oral plea in bar to the further prosecution of this in- 
dictment. 

And now comes the said defendant. and protesting he is not 
guilty of the premises charged, and by leave of court, for a further 
lea herein, saith that the United States ought not to further 
prosecute the said indictment avainst him, the said Lorenzo Snow 
because that since his former plea herein he has been tries wet 
victed for the same offence charged in this Indietment by the jude- 
ments of this court, to wit, the distriet court of the first judicial 
district of the Territory of Utah, rendered at the city of Ooden, in 
the county of Weber, on the thirty-first day of December, 1SS5. and 
on the fifth day of January, 1886, respectively—that is, on the days 
and at the place and in the court aforesaid, he was found euilty al 
the same offence charged in this indictment by the verdicts of ‘two 

juries, Which verdicts are unreversed and in full force. 
2) And for a further specificat ion of his plea the said defend- 
ant saith that the grand jury of this court for the > Sei e 
term thereof of the year 1885, duly empaneled, eh: irged, and sworn 
to enquire of offences against the United States within the jurisdic- 
tion of this court,on the fifth day of December, 1885, presented and 
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filed in this court, in due form, three indictments against this de- 

fendant in words and figures following, to wit: 

Unirep Sratres of AMERICA, ) 
Ti rritory of Utah, 


SS: 


At a stated term of the district court of the first judicial district 
in and for the Territory of Utah, begun and holden at the city of 
Ogden, within and for the district and Territory aforesaid, on the 
-sixteenth day of November, A. D. 1885, and continued by adjourn- 
ment to and including the second day of December, A. D. 1885. 


UNITED STATES OF AMERICA against LORENZO SNOW. 


The grand jurors of the United States of America within and 
for the district aforesaid, in the Territory aforesaid, being duly em- 
paneled and sworn, on their oaths do find and present that Lorenzo 
Snow, late of said district, In the the Territory aforesaid, heretofore, 
to wit, on the first day of January, in the vear of our Lord one thou- 
sand eight hundred and cighty-three, at the county of Box Elder, 
in the said disirict, Territory aforesaid, and within the Jurisdiction 
of this eourt, and on divers other days and times thereafter, and 
continuously between said first day of January, A. D. 1885, and the 
thirty-first day of December, A. D. 1885, did then and there unlaw- 

fully live and cohabit with more than one woman, to wit, 
2] with Adeline Snow, Sarah Snow, [larriet Snow, Eleanor 

Snow. Mary Il. Snow, Phabe W. Snow. and Minnie Jensen 
Snow: and during all the period aforesaid, at the county aforesaid, 
he, the said Lorenzo Snow, did unlawfully claim, live, and cohabit 
with all of said women as his wivesa, gainst the form of the statute 
of the said United States in such case made and provided, and 
against the precce ane dienity of the Sable. 

VY. BLERBOWER, 
Asst UL SN. Dis. Attorne . 
J. W. McNUTT, 


v ® / } 
hove man of Grand Suri. 


Indorsed: No. 741. I°irst district court, Territory of Utah. The 
United States of Am«¢ rea against Lorenzo Snow. Indictment for 
unlawful cohabitation. A true bill. J. WW. MeNutt, foreman of 
grand jury. 

Presented 11) Open court by the foreman of the orand jury and 
filed by me this tifth day of December, 1555. 

A. C. EMERSON, Clerk. 

V. BIERBOWER, 

Asst. U.S. Attorney. 


— 
- 


Witnesses examined before the grand jury: C.J. Corey, Lueius 
A. Snow, Minnie Jensen Snow, Nellie Hansen, Nellie Colebrook. D. 
H. Peery, Mary Houtz Snow, Eleanor Snow, Ifarriet A. Snow, Mrs. 
Lorenzo Snow, Jr., Amelia Hansen, Emma Josephsen, John F. Olsen, 
Maria Nichols, Frank IT. Snow, Dr. J. b. Carrington. 
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UNITED STATES OF AMERICA, |. 
Territory of Utah. 2 


At a stated term of the district court of the first judicial district 

in and for the Territory of Utah, begun and holden at the city 
of Ogden, within and for the district and Territory afore- 

y A sald, on the sixteenth day of November, A. D. 1585, and con- 


tinued by adjournment to and including the second day of 


December, A. D. 1885. 


Uxirep States oF AMerIcCA against LORENZO SNOW. 

The grand jurors of the United States of America within and for 
the district aforesaid, in the Territory aforesaid, being duly em- 
paneled and sworn, on their oaths do find and present that Lorenzo 
Snow, late of said dist rict, 11) the Territory aforesaid, heretotore, Lo 
wit, on the first day of January, in the year of our Lord one thou- 


’ 


sand eight hundred and cighty-four, at the county of Box Elder, in 


the said district, Territory wforesald, and within the jurisdiction of 


this court, and on divers other days and times thereafter and = con- 
tinuously between said first day of January, A. D. TSS4, and. the 
thirty-first day of December, A. D. 1584, did then and there unlaw- 
fully live and cohabit with more than one woman, to wit, with Ade- 
line Snow, Sarah Snow, Ilarriet Snow, Eleanor Snow, Mary I. 
Snow, Pheebe W. Snow, and Minnie Jensen Snow, and during all 
the period aforesaid, at the county aforesaid, he, the said Lorenzo 
Snow, did unlawfully claim, live.and cohabit with all of said women 
‘is his wives, against the form of the statute of the said United States 
nn such Case made ane provided, and against the peace “iia dienity 
of the same. 
V. BIERBOWER, 
Asst. U.S. Dist. Attorney. 
J. W. McNUPT, 


Foreman of Grand Jury. 


Endorsed: No. 745. TIvirst district court, Territory of Utah. The 
United States of America against Lorenzo Snow. Indictment. for 
unlawful cohabitation. A true bill. J. W. MeNutt.. foreman of 
erand jury. 


93 Presented in open court. by the foreman of the grand jury 
and filed by me this fifth day of December, 1885. | 
A. C. EMERSON, Clert-. 
V. BIERBOWERK. 


Ass't UL S. Attorney. 


Witnesses examined before the grand jury: C. J. Corey. Lucius 
A. Snow, Minnie Jensen Snow, Nellie Hansen, Nellie Colebrook. D. 
If. Peery, Mary Houtz Snow, Eleanor Snow, Harriet A. Snow. Mrs. 
Lorenzo Snow,Jr., Amelia Hansen, Emma Josephsen, John F. Olsen. 
Maria Nichols, Frank IL. Snow, Dr. J. B. Carrington. 
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Unitep Srares or AMERICA, | | 
Ti rritory of ltah. \ via 
At astated term of the district court of the first Judicial district, 
in and for the Territory of Utah, begun and holden at the city of 
Oeden, within and for the district and Territory aforesaid, on the 
sixteenth dav of November, A. D. 1885, and continued by adjourn- 
ment to ana including the second day oft December, A. 1). LSS. 


UNrrep STATES OF AMERICA against LORENZO SNOW. 


The grand jurors of the United States of America within and for 
the district aforesaid, in the Territory aforesaid, being duly em- 
paneled and sworn, on their oaths do tind and present that Lorenzo 
Snow, late of said district, in the Territory aforesaid, heretofore, to 
wit, on the first day of January, in the vear of our Lord one thou- 
sand eight hundred and eighty-five, at the county of Box Iclder, in the 
sald district, Territory wforesaid, and within the jurisdiction of this 

court, and on divers other davs and times thereafter, and con- 
24 tinuously between said first day of January, ‘A. D. 1885, and 

the first day of December, A. D. 1885, did then and there un- 
lawfully live and cohabit with more than one woman, to wit, with Ade- 
line Snow, Sarah Snow, Harriet Snow, Eleanor Snow, Mary IL. Snow, 
Phoebe W.Snow,and Minnie Jensen Snow, and during all the period 
aforesaid he, the said Lorenzo Snow, did unlawfully claim, live, and 
cohabit with all of said women as lis wives, aginst the form of the 
statute of the said United States in such ease made and provided, 
and against the peace and dienity of the same. 

V. BIERBOWER, 
Assit [ON District eltforney. 
J. W. McNUPFT, 


bore Viittei ai (rrand Jury. 


endorsed: No. 742. First district court, Territory of Utah. The 
United States of America against Lorenzo Snow. Indictment for 
unlawful cohabitation. A true bill. J. W. MeNutt, foreman of 
orand Jury. 


Presented in open court by the foreman of the grand jury and 
filed by me this fifth day of December, 1885. 

A. C. EMERSON, Clerk. 

VY. BIERBDOWER, 

Asst. US. Attorney. 

Witnesses examined before the grand jury: C.J. Corey, Lucius A. 
Snow, Minnie Jensen Snow, Nellie Ilansen, Nellie Colebrook, D. HI. 
Peery, Marv Ifoutz Snow, Eleanor Snow, Harriet A. Snow, Mrs. 
Lorenzo Snow, Jr, Amelia Hansen, Emma Josephsen, John F. 
Olsen, Maria Nichols, Frank FL. Snow, Dr. J. B. Carrington. 

That on the eleventh dav of December, 1885, this defendant was 
arraigned in this court on cach of said indictments, and on the six- 
teenth day of December, 1555, pleaded not eullty to each of said 
indictments and to the alleged offenee charged in each. 


ene aN atest en nsnennsesen/ : we - —~ 
ccceensliginaeee ee eed ’ ° : a 
aaaee, es a ‘ : 
PN BARN ATEN BB ves NA Mh i tA Why 0 — svenesnans 
E wibetdtiiiniee oe 


1 EX PARTE: LORENZO SNOW. 


2.) That said three indictments were all found for unlawful 


cohabitation against the defendant upon the testimony of 


witnesses examined before said grand jury on one oath and one ex- 
ainination, as to the alleged offence during the entire time men- 


tioned in all of seid three indictments, and upon the testimony of 


Witnesses given on an examination covering the whole time speci- 
fied in said three indictments. 

That on the thirtieth day of December, 1885, this defendant was first 
put upon his trial in this court, before the court and a jury duly em- 
paneled, sworn and charged to try the issue presented by the third 
of said indictments, to wit: The indictment charging unlawful co- 
habitation from the first day of January to the first day of Decem- 
ber, 1885, and the plea aforesaid thereto, and such proceedings were 
had therein thaton the thirty-first day of December, 1885, the said 
jury rendered in this court a verdict of guilty against the defendant, 
in manner and form as charged in said third indictment, and said 
verdict is of record in this court, and not set aside or in anywise 
lmipeached or reversed. 

That on the fourth day of January, 1586, the defendant was put 
upon his trial in this court before the court and a jury duly em- 
paneled, SWOrh, and charged to try the issue presented by the second 
of said indictments, to wit: The indictment charging unlawful co- 
habitation from the first day of January, 1884, to the thirty-first 
day of December, 1854, and the plea aforesaid thereto, and such 
proceedings were had therein that on the fifth day of January, 1856, 
the said Jury rendered in this court a verdict of guilty against this de- 
fendant, in manner and form as charged in said second indictment, 
and said verdict is of record in this court, and not set aside or in 

anywise lmpeached or reversed. 
Zty And the defendant saith that he is the identical person 
charged in all said three indictments, and the offence charged 
in all said inetments is one continuous offence and the same offence, 
and not divisible, and he prays judgment that lie be discharged and 
dismissed from the premises in the indictment to which this plea 
is made. 

To which said plea of defendant the said United States assistant 
district attorney orally demurs for the reason and on the grounds 
that said plea does not state facts sufficient in law to be a bar to the 
further prosecution of this indictment, which said demurrer to said 
plea is submitted to the court for decision. 

And the court now here, being fully advised in the premises, does 
consider that said demurrer and the grounds therein stated is well 
taken, and that the same ought to be sustained, and the court does 
order that the said demurrer be, and the same is hereby, sustained : 
to which ruling and order of the court said defendant, by his ecoun- 
sel, duly expects. Said defendant then being in court ready for 
trial, thereupon came the following jury, to wit: John BR. Brown, 
Charles Blackwell, John Wheeler, John MeDonald, E. N. Williams, 
William Lund, James Thompson, John Huss, W. H. Wattis. Alex- 
ander Bowman, Walter Holbrook, George Corey, good and lawful 
men, residents of the first Judicial district, who being duly em- 
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paneled and sworn well and truly to try the cause, sat together and 
heard the testimony of the witnesses in the case. And said cause 
being submitted without argument of counsel, said jury heard the 
Instructions of the court, retired from the bar of the court in charge 


of a sworn officer to consider their verdiet. and subsequenty returned 


into court, and beine ealled answered to their names and on 
their oaths sav: “ We, the jury empaneled in the above-en- 
titled cause, find the defendant, Lorenzo Snow, guilty as 
charged in the indictment.” 

Whereupon the court fixes Saturday, January 16th, at 10 o'clock 
a. )., as time for passing sentence. 


ORLANDO W. POWERS, Judge. 


> 


aw 6 


lexuipir ©. 
lerdict of Jury. 
ln open court, Tuesday, January oth, A. D. 1SS6. 
(Title of court and cause.) 


We, the jurv empaneled in the above-entitled cause, find the de- 
fendant, Lorenzo Snow, guilty as charged in the indictment. 
Ooeden city, Utah, Jan., 1886. 
\V. ». HOLBROOK, horenan. 


IMndorsed: No. 741. Filed January oth, 1886. A. C. Emerson, 
clerk. : 
lexiipir 2. 
Sudginents Oil fadictiients Nos. 741, ri 2, 745 jor Offences of thee Years 
ISS5. 1SS5. and 1SS4. Respective ly. 


(Title of COUTT ana Cause, ) 


The defendant and lis counsel, Ff. S. Riehards and C. C. Richards. 
sq’rs (of counsel), came into court. The defendant was duly in- 
formed of the nature of the indictments found against him on the 
Sth day of December, A. D. 1885, by the grand jury of this court 
for the erime of unlawful cohabitation committed, as stated in said 
indictments and during the time as follows, viz: Indictment No. 

741. between the first day of January, A. D. 1885, and the 
28 thirty-first day of December, A. D. 1885; indictment No. 742, 

between the first day of January, A. D. 1885,and the first dav 
of December, A. D. 1885; indictment No. 745, between the first day 
of January, A. D. 1884, and the thirty-first day of December, A. D. 
1SS4: of his arraignment and plea of not guilty, as charged in said 
three indictments, on the sixteenth day of December, A. D. 1885: 
of his trial and the verdicts of the Juries; indictment No. 742, 
“(Guilty as charged in the indictment” on December 51, 1885; in- 
dictment No. 742, “ Guilty as charged in the indictment ” on Janu- 
ary 5, 1886; indictment No. 741, “Guilty as charged in the indict- 
ment” on January 0, L886. 

The said defendant was then asked if he had any legal cause to 
o—1282 
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show why judgment should not be pronounced | against him, to 
which he replied that he had none: and no suflicient cause being 
shown or appearing to the court, thereupos the court renders ts 
judgment, that whereas said Lorenzo Snow having been duly con- 
victed in this court of the crime of unlawful cohabitation : 

It is ordered, adjudged, and decreed that said Lorenzo Snow be 
imprisoned in the penitentiary of the Territory of Utah for a period 
of six months, and that he do forfeit and pay to the United States 
a fine of three hundred dollars and the costs of this prosecution, 
and that he do stand committed into the custody of the U.S. mar- 
shal for said Territory until such fine and costs be paid in full. CAs 
to indictment No. 741.) 

And it is further ordered, adjudged, and decreed that at the ex- 
piration of the sentence and judgment rendered on said indictment 
No. 741 said Lorenzo Snow be imprisoned in the penitentiary of 
Utah Territory for a period of six months, and that he do forfeit 
and pay to the United States the sum of three hundred dollars and 

the costs of this prosecution,and that he do stand committed 
29 into the custody of the U.S. marshal for said Territory until 

such tine and costs be paid in full. (As to indictment No. 
742. 

And it is further ordered, adjudged, and decreed that at the ex- 
piration of the sentence and judgment, as last above rendered, on 
said indictment No. 742, said Lorenzo Snow be imprisoned in the 
penitentiary of Utah Territory for a period of six months, and that 
he do forfeit and pay to the United States the sum of three hundred 
dollars and the costs of this prosecution, and that he do stand com- 
mitted into the custody of the U.S. marshal for said Territory 
until such fine and costs be paid in full. (As to indietment No. 
743.) 

The sald defendant, Lorenzo Snow, is remanded into the custody 
of the United States marshal for Utah Territory, to be by him 
delivered into the custody of the warden or other proper officer in 
charge of said penitentiary; and said warden or other proper 
officer of said | penitentiary is hereby commanded to recelve of ana 
from the said United States marshal him, the said Lorenzo Snow, 
a and sentenced as aforesaid, and him, the said Lorenzo 
Snow, keep and imprison in said penitentiary for the periods as in 
this judgment ordered and specified. 


ORLANDO W. POWERS, Judge. 


In open court, Saturday, January 16, A. D. 1886. 
liled October 22nd, 1886. 


J. M. ZANE, Clerk, 
By M. G. McMILLAN. 
Deputy Clerk. 
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EX PARTE: LORENZO SNOW. 


50 Order. 


In the District Court for the Third Judicial Distriet of Utah 
Territory. 


In the Matter of the Application of Lorenzo SxNow tor a Writ of 
Llaheas Corpus. 


The petition of Lorenzo Snow for a writ of habeas corpus liavine 
been presented to the court, with the exhibits attached as a part 
thereof, and the court having fully considered the application and 
petition and the exhibits attached, finds that the facts alleged and 
shown by the petition and exhibits are insufficient to authorize the 
issuance of the writ, and the court being of the opinion from. the 
allegations and facts stated in the petition and exhibits that if the 
writ be granted and a hearing given that the petitioner could not 
be discharged from custody, it is ordered and adjudged by the court 
that the said application for a writ of habeas corpus be, and the same 
Is hereby, refused; to which ruling and refusal applicant, by his 
counsel, excepts. 

Dated Oct. 25d, 1856. 

By the court: 

C. 8S. ZANE, Judge. 
riled (detober 235d, LSS6. 
J. M. ZANE, Clerk, 
by M. G. McMILLAN, 
| Deputy Ch rk. 


54 ln the Distriet Court tor the Third Judicial Distriet of: Utah 
Territory. 


In the Matter of the Application of LORENZO SNOW for ral Writ ot 


Tlabeas ( Opus, 


Qn motion of Ben. Sheeks, lsq., on behalf of petitioner to be 
allowed an appeal to the Supreme Court of the United States from 
the order made herein on the 25d instant, and for an order fixing 
the amount of the undertaking upon such appeal, it is ordered that 
the petitioner be allowed to appeal herein, and that the appeal be 
allowed upon an undertaking in the sum of three hundred dollars. 
hiled and approved. 

Dated October 25th, 1886. 

By the court: 

C.S. ZANE, Judge. 


Kiled October 25th, 1SS6. J. M. ZANE, Clerk. 
oO ; Bond. 


Know all men by these presents that we, George I. Gibbs and 
Robert R. Anderson, of the city and county of Salt Lake, in the Ter- 
ritory of Utah, are held and firmly bound unto Frank IT. Dyer, 
United States marshal in and for said Territory, in the full and just 
sum of three hundred dollars, to be paid to the said Dyer, his cer- 


SS abaaaren es 
—— 


20) EX PARTE: LORENZO SNOW. 
* 

tain attorney, executor, administrator, or assigns; to which pay- 

ment, well and truly to be made, we bind ourselves, our heirs, exec- 

utors.and administrators, jointly and severally, by these presents. 

Sealed with our seals and dated this first day of November, .A. D. 
1SS6. 

Whereas at a term of the distriet court of the third judicial dis- 
trict in the Territory of Utah, in a suit depending in said court. be- 
tween Lorenzo Snow and Frank H. Dyer, United States marshal as 
aforesaid, upon an application for a writ of hubeas corpus, judgment 
was rendered against the said Lorenzo Snow, and the said Snow hav- 
ing in open court at said term obtained the allowance of an appeal 
from said judgment of said district court to the Supreme Court of 
the United States : 

Now, the condition of the above obligation is such that if the said 
Lorenzo Snow shall prosecute his said appeal to effect and answer 
al] damages and costs if he fail to make his said plea evood, then 
the above obligation to be void; else to remain in full force and virtue. 

GEO. FL GIBBS. [SEAL | 
R.R. ANDERSON. [sEat. | 


+ } 


Sealed and delivered in presence of— 


J. L. RAWLINS. 


Approved by— 
C.S. ZANE, Judge. 


Filed Noy. Ist, 1SSG. 
J. M. ZANE, Clerk. 
TERRITORY OF UTAT, iss 
County of Nalt Lake. j ree 


[, John M. Zane, clerk of the third judicial distriet court of Utah 
Territory, do hereby certify that the foregoing is a full, true, and cor- 
rect copy of the original petition of Lorenzo Snow fora writ of habeas 
corpus, with the I:xhibits “A, B, C, D, E, Fr, G,H,I, J, Kk. L. M. N. 
O, and P” thereto attached and made a part thereof: also order re- 
fusing the writ, order allowing the appeal! to the Supreme Court 
of the United States and fixing the amount of bond and the under- 
taking on appeal approved by this court in the above-entitled action 
filed in my office. 

Witness my hand and the seal of said court, at Salt Lake city. this 
second day of November, A. D. 1886. aot, 

[Seal of 5d District Court. Territory of Utah, United States of America. | 

JOHN M. ZANE, Clerk. 

By H. G. McMILLAN. 
Deputy Clerk. 


Kndorsed on cover: Utah Territory third judicial district court 


Salt Lake county. No. 1282. Le parte in the matter of Lorenzo 
Snow, petitioner, appellant. Filed November 10, 1886 
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Supreme Court of the United States. 


OCTOBER TERM, 1886. No. 1282. 


Ex parte: In the Matter of LORENZO SNOW, 
Petitioner, Appellant. 


a 


Appeal fram the 3d Judicial District Court, Salt Lake County, 
Territory of Utah. 


Appellant. by his counsel. moves to advance this cause, under 
Rule 26, sub-division 3, and that it be assigned for argument 
at some date soon after January 15th, 1887 

The record shows that this is a criminal case; that Appellant 
is in confinement in the Penitentiary of Utah Territory, under. 
one sentence imposing three fines and three imprisonments, in- 
flicted for alleged successive violations of the 3d section of an 
act of Congress passed March 22d, 1882, entitled ‘‘An act to 
amend section fifteen hundred and fifty two, of the Revised Sta- 
tutes of the United States, in reference to bigamy, and for other 
purposes.”’ 

That on the 2tst of October, 1886, Appellant by petition ap. 
plied to the 3d Judicial District Court, Salt Lake County, Ter- 


ritory of Utah, to issue a writ of habeas corps to bring him be- 
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fore the said Court, for inquiry into the legality of the sentence 
and the continuous imprisonments; that the said Court refused 
to grant the writ upon the ground that the facts alleged and 
shown by the petition and the exhibits are insufficient to au- 
thorize the issue of the writ, and because the said Court was of 
opinion from the allegations and facts stated in the petition and 
exhibits, that if the writ be granted and a hearing given, the 
petitioner could not be discharged from custody. 

Appellant, by his counsel, excepted to this refusal and appealed 
to this court, which appeal was allowed. The appeal is claimed 
under section 1909 of the Revised Statutes, and under other laws 
The record has been printed. 

For the Appellant, 
GEO. ‘TICKNOR CURTIS. 
WASHINGTON, D. C. 
Nov. 22d, 1886. 
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OCTOBER TERM, 1886. 


ee = — 


No - Z Y S Y * 


> 


Ex Parte: In the matter of Lorenzo Snow, 


Petitioner, Appellant. 


Appeal from Order of Third District Court of Utah 
Territory, refusing application for writ 


of Habeas Corpus. 


GEORGE TICKNOR CURTIS, 
FRANKLIN S. RICHARDS, 


For Petttioner. 


; 


WASHINGTON, D. C. 
GIBSON BROS., PRINTERS AND BOOKBINDERS. 
1887. 
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Supreme Court of the Cited States. 


OcToBER TERM. 1886. 
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: Ix PARTE: IN THE MATTER OF LoRENzO Snow, PETITIONER, 
‘ APPELLANT. 
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i BRIEF FOR THE APPELLANT, 

( § 

{é 2 

t % r . . . ; . + . 

(a [his is an appeal from a final order of the District Court 
op rr . . *. . ae > = rym . > . 

. § for the Third Judicial District of Utah Territory, refusing 

! .. tofssue a writ ot habeas corpus applied for by the peti- 

£ ticner in his petition and exhibits thereto annexed, wherein 

| & he prayed to be discharged from custody under a judgment 


0 and sentences rendered and imposed by the District Court of 
7 ye — ° ° + nn ° ‘ 
i 8 | the First Judicial District of Utah Territory, on-the 16th 


day of January, 1886. The petition for the writ was pre- 

= sented on the 22d day of October, 1856, and the order re- 

: fusing to issue it was made and entered October 23d, L886. 

‘ The appeal to this court was allowed by the District Court ¢ 
- ) on the 25th of October, 1886, pursuant to section 9 of the 
@ Organic Act of Utah, and section 1909 of the U.S. Revised 

=F Statutes. 


STATEMENT OF THE CASE. 


The petitioner, Lorenzo Snow, on separate trials, was 
convicted in the District Court of the First Judicial Dis- 
trict of Utah Territory on three indictments for unlawful 


cohabitation, and the judgment, in each case for the highest 
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9 
penalty imposed by the statute, was aflirmed by the Su- 
preme Court of the Territory, and the petitioner was and is 
now imprisoned in execution of the same. The indictments 
were all found by the same grand jury, at the same term, 
and on the same evidence. They were found under section 
3 of chapter 47 of an act of Congress approved March 22d, 
1882, entitled “An act to amend section fifty-three hundred 
and fifty-two of the Revised Statutes of the United States, 
in reference to bigamy, and for other purposes ;” which 
section reads as follows: 

Sec. 3. That if any male person, ina Territory or other place over which 
the United States have exclusive jurisdiction, hereafter cohabits with 
more than one woman, he shall be deemed guilty of a misdemeanor, and, 
on conviction thereof. shall,be punished by a fine of not more than three 
hundred dollars, or by imprisonment for not more than six months, or by 
both said punishments, in the discretion of the court. 

One indictment charged cohabitation with seven women 
in 1883; another charged cohabitation with the same wo- 
men in 1884, and the third charged cohabitation with the 
same women during the first eleven months of 1885. The 
trials occurred in the inverse order of the times covered by 
the indictments, commencing with the indictment for eleven 
months of the vear 1885. 

The indictment in the case first tried charged that the 
defendant, on the first day of January, in the yeur 1885, at 
the County of Bor Llder, in the said District, and on divers 
other days and times thereafter, and continuously between 
the said pirst day of January, 1885, and the first day of 
December, 1885, did then and there unlawfully live and co- 
habit with more than one woman, to wit, with Adeline 
Snow, Sarah Snow, Harriet Snow, Eleanor Snow, Mary H. 
Snow, Phabe W. Snow, and Minnie Jenson Snow; and 
during all the periods aforesaid did unlawfully claim, live, 
and cohabit with all of said women as his wives, against the 
form of the statute of said United States in such case made 
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and provided, and against the peace and dignity of the 


saline. 


The indictment in the second case tried charged the 


offence with the same women. 


it the same place, in the 


same lauguage, as an offence covering the period from Jan- 


uary 1, 1884, to December 


The indictment in the third case tried charged the same 


offence, with the same women, in the same language, as an 


offence coverins 


cember 31, 18: 


the period from January 1, 1883, to De- 


The three indictments were all found upon the testimony 


of the same witnesses, before the same grand jury, on one 


oath and one examination as to the alleged offence, during 


the entire time embraced 


all three of said indictments, 


and without any discrimination between the different pe- 


riods covered by the respective indictments, in respect to the 


eonduet of the detendant supposed to constitute the un- 


lawful 
After convietion in the case 


cohabitation. 


first tried, which was had 


December 31, 1885, the defendant was put upon trial on the 


indictment which charged the offence for the period from 


January 1, 1884, to December 51, 1884. 


The defendant 


then interposed a plea of former conviction for the period 


from January 1, 1885, to December 31, 1885. 


This plea, 


after argument, was overruled by the court; the defendant 


pleaded not guilty, and was tried and convicted. 


The defendant was then put upon trial on the indietment 
which charged the offence for the period from January 1, 


1883, to December 31, 1883. 
posed a plea of the two former convictions. 


To this indictment he inter- 


This plea, 


after argument, was overruled by the court; the defendant 


pleaded not guilty, and was tried and convicted. 


The defendant was brought up for sentence under all 


three of the said convictions, at the same time, and the 
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record remaining in the trial court shows that its judg- 
ment was rendered on all three of them as one judgment, 
embracing the three several convictions, imposing for each 
period the highest penalty of both fine and imprisonment 
allowed by law, and making the second term of imprison- 
ment commence at the expiration of the first term, and the 
third term of imprisonment commence at the expiration of 
the second. In each case the sentence imposed the full 
penalty of $300 fine and six months’ imprisonment, and 
the costs of prosecution, and committed the defendant un- 
til the tines and costs should be fully paid. The com- 
mitment was to the penitentiary, the warden of which was 
ordered to keep and imprison the defendant for the periods 
in the judgment ordered and specified. 

When the petition for the Aabeas corpus was presented 
to the court below, the defendant was serving out the 
second term of imprisonment; and it was to test the legal- 
ity of his sentence as to such second term, and as to the 
third term, that the writ was applied for. If the judgment 
and sentence for the second term of imprisonment, and 
the fine imposed, were unlawful, by reason of the con- 
viction for the period for which the defendant was first 
tried and convicted, and if the judgment and sentence for 
the third term, and the fine imposed, were unlawful because 
of the two former convictions, the defendant was entitled to 
the writ and to be discharged from further custody. 

When ad prisoner 18 held vnder a) judgment of a court 
made without authority of law, the proper tribunal will, 
upon habeas corpus, /ook into the record so fur as to ascer- 
tain that fact, and if it is Sound to be so, will discharge the 
prisoner. 

Lr-parte Lange, 18 Wall., 163, 178. 
Kix-parte Milligan, 4 Wall., 2, 131. 
Tweed v. Liscomb, 60 N. Y., 559, and vases there cited. 


—— 


D 
Lamphere’s case, 8. C. Mich., 27 N. W. Rep., 882. 
Church on Habeus Corpus, Sees. 348, 362, 363 


QUESTIONS ARISING ON THIS APPEAL. 


The refusal of the court below to issue the writ was the 
same in legal effect as the refusal to discharge the petitioner 
would have been if the writ had been issued and action had 
been had on it. The petition and exhibits brought be- 
fore the court below the entire state of the record in the 
three cases, from the finding of the indictments to the final 
judgment ; and everything was thus before the court below 
that could have been brought before it if the writ had is- 
sued and the warden of the prison had made return of the 
authority by which he held the petitioner. The decision of 
the court below on the petition shows that the court fully 
considered the application, petition, and exhibits, and found 
that the facts alleged and shown by the petition and exhibits 
were Insuthcient to authorize the issuance of the writ, and, 
moreover, that the court was of opinion from the allega- 
tions and facts stated in the petition and exhibits that, if the 
writ were granted and a hearing given the petitioner, he could 
not be discharged from custody. The application was 
therefore refused, and to this refusal the petitioner duly 
excepted. 

In all courts having the power to issue writs of Auheds 
corpus to inquire into a cause of commitment and im- 
prisonment, a refusal to issue the writ is of the same legal 
effect and the same error as if the writ had been issued, and 
upon its return, the petitioner had been remanded, when the 
petition shows a legal cause for a discharge from custody. 
[It is optional with the court to which application for the 
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writ is made, to hear the case on the petition before the 
writ issues, or to issue it and hear the case on the return. 
In this case, the court treated the petition and exhibits as 
sufficient to warrant a refusal of the writ, because, in the 
opinion of the court, if the writ were issued and the case 
heard on the return, the petitioner could not be discharged 
from custody. The identical question of law was decided 
by the refusal to issue the writ, that would have had to be 
decided if it had issued and been returned. 

The following case sustains the position above taken: 

In er parte Milligan (71 U. S., 110-111), Mr. Justice 
Davis, delivering the opinion of court, said : 


It is true that it is usual for a court, on application for a writ of habeas 
corpus, to issue the writ, and, on the return, to dispose of the case; but 
the court can elect to waive the issuing of the writ, and consider whether 
upon the facts presented in the petition, the prisoner if brought before it 
could be discharged. One of the very points on which the case of ‘Tobias 
Watkins, reported in 3 Peters, tarned, was, whether if the writ was issued, 
the petitioner would be remanded upon the case which he had made. 

The Chief-Justice, in delivering the opinion of the court, said: ** The 
cause of imprisonment is shown as fully by the petitioner as it could ap- 
pear on the return of the writ, consequently the writ ought not to be 
awarded if the court is satisfied that the prisoner would be remanded to 
prison.” 

The judges of the Circuit Court of Indiana were, therefore, warranted by 
an express decision of this court, in refusing the writ, if satisfied that the 
prisoner on his own showing was rightfully detained. 


The Fabeas Corpus act of Utah also contemplates that 
the writ in such cases may be refused. It reads as follows: 


Src. 1. Be it enacted by the Governor and Legislative Assembiy of the 
Territory of Utah: That the petition for a writ of habeas COrPUs must be 
in writing, and be sworn to and signed by the prisoner, Or SOIMe person 
on his, her, or their behalf, setting forth the facets concerning his, her, or 
their imprisonment, and in whose custody he, she, or they are detained. 
and shall be accompanied by a copy of the warrant or warrants of cor 
mitment, or an affidavit that the said copy had been demanded of the 
person or persons in whose custody the prisoner or prisoners are detained, 
and by him or them refused or neglected to be givell, 

Sec. 2. Upon the presentation of the foregoing petition to any court hav- 
ing jurisdiction, the writ of habeas corpus shall be awarded. unless it shal] 
appear from the petition itself, or the documents anuexed, or the 


showing 


of the petitioner, the party so applying would not be entitled to any r 
lief. ) 


Comp. Laws of Utah, 370-71. 


cpineee 


~y 


[]. 


. . 

rhe appeal to this court was taken under section 9 of 
the Organic Act of Utah, approved September 9, 1850, 
and section 1909 of the Revised Statutes of the United 
States, which provide as follows : 

Section 9. And be it further enacted, That the judicial power of said 
Ter:itory shall be vested in a supreme court, district courts, probate 
courts, and in justices of the peace. * * * A writ of error or appeal, 
shall also be allowed to the Supreme Court of the United States, from the 
decisions of the said supreme court created by this act, or of any judge 
thereof, upon any writ of Aabeas corpus involving the question of personal 
freedom; * * * andthe said supreme and district courts of the said 
‘Territory, and the respective judges thereof, shall and may grant writs of 
habeas corpus in all cases in which the same are granted by the judges 
of the United States in the District of Columbia. 

$1999. * * * A writ of error or appeal shall be allowed to the Su- 
| preme Court of the United States from the decisions of the supreme courts 

of ‘Territories] created by this title, or of any judge thereof, or of the 
district courts [of Territories] created by this title, or of any judge thereof, 
upon writs of habeas corpus énvolving the question of personal freedom. 

By section 1907 of the Revised Statutes of the United 
States, re-enacting the Organic Act of September 9, 1850, 
the judicial power of Utah Territory is vested in a supreme 
court, district courts, probate courts, and justices of the 
peace. 

By section 1910 of the Revised Statutes, each of the dis- 
trict courts of the Territories mentioned in the preceding 
section shall have and exercise the same jurisdiction in all 
cases arising under the Constitution and Jaws of the United 
States, as is vested in the cireuit and district courts of the 
United States. 

Consistently with what was laid down by this court in 
Milligan’s case, section 1909 of the Revised Statutes, must 
be held as providing for an appeal to this court where the 
writ has been refused on the petitioner's own showing, as 
well as where the writ has been issued and returned, and 
the prisoner, after a hearing, has been remanded to the cus- 
tody from which he asked to be relieved. If the section 
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were not so construed, the inferior court could prevent an 
appeal to this court by simply refusing to issue the writ. 
This is not the intention of the section. There is Just as 
much a “decision on a writ of habeas corpus involving the 
question of personal liberty,” where the court refuses to 
issue the writ, because the petitioner, on his own showing, 
could not, in the opinion of the court, be discharged, as 
there is where the writ has been issued, returned, and, on a 


hearing, the petitioner has been remanded. 


ILI. 


The question presented by this appeal is not on the word 
“ cohabit,” in reference to the character and kind of inter- 
course supposed to constitute the offence, but it is on the 
meaning of the word “cohabit,” in reference to the con- 
tinuity or duration of that intercourse. What constitutes 
the unlawful cohabitation denounced by the statute was one 
of the questions argued in this court at the last term, in 
the three cases of Lorenzo Snow, plaintiff in error, +. The 
, 
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United States, defendant in error, numbers 1277, 1278, 
1279, which, after argument, were dismissed for want of 
jurisdiction. (Snow v. United States, 118 U. S., 346). 
Those writs of error brought up to this court the entire 
records of the three trials in the First Judicial District 
Court of Utah, from the finding of the indictments to the 
final judgment and sentence; and the evidence adduced 
by the prosecution made clear the character and kind of 
association or intercourse of which the defendant was 
convicted. The dismissal of those writs of error for want 
of jurisdiction left the judgment of the First District Court 
in operation, and left the rulings of that court, as to what 
constitutes unlawful cohabitation in the state of facts shown 
on those trials, unreversed and unaffected. On the present 


appeal the record shows only that the appellant was charged 
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in three several indictments with the unlawful cohabitation 
punished by the 3d section of the act, was separately tried 
on the several indictments, and was convicted of each of the 
offences charged by a verdict of “ guilty,” as charged in the 
indictment. 

What has to be done, therefore, on the present appeal, is 
to determine the meaning of the word ‘ cohabit,” in the 
section which provides that “ [If any male person We., here- 
after cohabits with more than one woman, he shall be 
deemed guilty of a misdemeanor, and on conviction thereof, 
shall be punished,” &c., in reference to the continuance 
and duration of the offence? As the unlawful cohabita- 
tion was charged in all of the indictments to have been with 
the same women, seven in number; as the indictments were 
all found by the same grand jury, at the same time, and on 
the testimony of the same witnesses, covering the whole 
period of time from January 1, 1885, to December 1, 1885, 
and differing only in respect to the several periods of time 
covered by the respective indictments, what 1s now to be de- 
termined by this court, on the present appeal, is whether 
that continuous cohabitation constituted one olfence ot 
three, and whether the prosecutor was at liberty, on his own 
option, to divide up the entire period of time into separate 
periods, presenting to the grand jury a separate indictment 
charging the offence as a separate one, committed during 
that period; to examine the same witnesses at one and the 
same time, in reference to the whole period from January 1, 
[8S3, to December 1, L885: to put the defendant on trial 
on each indictment in the reverse order of the chronological 
separate periods of time; to convict him of the offence for 
rach of said minor periods ; to claim and procure one judg- 
ment reciting that the defendant had been duly convicted 
of the crime of unlawful cohabitation ; and therein, and 


in the one judgment, to have the defendant sentenced to 
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the maximum term of imprisonment and to pay the miaxi- 
inum fine under each of the three convictions, with the costs 
of prosecution, the successive terms of imprisonment being 
dovetailed on to each other, so that when one term expired 
the other was instantly to commence, thus constituting a 
continuing imprisonment of eighteen months, with fines ag- 
gregating nine hundred dollars, and the costs of prosecu- 
tion in each case, the commitment to the penitentiary 
directing the warden to keep and imprison the defendant 
for the periods in the judgment ordered and specified. 

Whether we take the meaning of the words “ hereafter 
cohabits,” as describing an-offence which is committed by 
one or another kind of intercourse or association with two 
or more women, is immaterial on this appeal, to a certain 
extent, because the question here is, whether, whatever 
was the character of the intercourse or association, the in- 
dictments, convictions, Judgment, sentences, and commit- 
ment could lawfully take place as we find them in the rec- 
ord. For example, if the intercourse, or association shown 
by the testimony of the witnesses on the several trials, was 
sexual cohabitation with seven women, the legality of the 
judgment, sentences, and commitment of the defendant 
would be the question to be decided here. So, too, if the 
intercourse and association with the seven women was of a 
different character, the question here would be the same, 
namely, the legality of the judgment, sentences, and commit- 
ment. 

Still, the essential statutory meaning of the words 
“hereafter cohabits ” must be determined on “this record, 
because the question here is on the arbitrary division of a 
period of time commencing after the statute went into opera- 
tion (March 22, 1882), on the Ist day of January, 1883, 
and ending December 1, 1885, into three separate periods of 
time, making three completed and separate offences. The 
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statute is highly penal. It imposes fine or imprisonment, 
either or both, in the discretion of the court, making the 
offence a misdemeanor ; and it is apparent from the follow- 
ing considerations that it was the intent of the statute not 
to inflict the full severity of punishment, unless there should 
be a commission of a completed offence. 

Where there had been a completed offence such as the 
statute meant to punish, the amount of the punishment, to 
the prescribed extent, would be in the discretion of the 
court. 

|. The offence was an entirely new one. It was created 
in a statute which was designed to put an end to the prac- 
tice of plural marriages in the Territories of the United 
States, or the marriage of one man with more, than one 
woman, a state of the marriage relation known as_ polvg- 
amy. The statute recognizes the fact—of which this 
court would also take judicial notice—that such marriages 
have, in this country, before its passage, been peculiar to 
a sect of religionists called * Mormons,” and that they have 
been solemnized according to the ceremonies of that sect. 
It is judicially known to this court that no other religious 
sect or denomination in this country solemnizes such mar- 
riages by its marriage ceremonies; and if this were not 
judicially known, this statnte makes known to the court 
that it deals especially with Mormon. marriages, in cases 
where they have been solemnized between one man and 
more than one woman. The statute known as ‘“ the Ed- 
munds act ” (approved March 22, 1882)is an amendment of 
section 5352 of the Revised Statutes, which is a re-enact- 
ment of the anti-polygamy act of July 1, 1862. Section 
5352 of the Revised Statutes, like the act of 1862, declared 
that “every person having a husband or wife ving, who 
marries another, whether married or single, in a Territory 
of the United States, We., is guilty of bigamy,” and it in 
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flicts a fine of not more than $500, and imprisonment for a 
term of not more than five years. The Ist section of the 
amending act of March 22, 1882, defined polygumy in the 
Territories as the marriage of any person who, having a 
husband or wife living, thereafter marries another, whether 
married or single; and also defined it as the marriage of 
any man who thereafter, simultaneously or on the same day, 
marries more than one woman. The punishment inflicted 
for polygamy, as thus defined, is a fine of not more than 
$500, and imprisonment for a term of not more than tive 
years. Taken together, the amending act of March 22 
1882, and section 5352 of the Revised Statutes, make po- 
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lygaumy bigamy, and inflicts for each of these offences the 
same penalty. But section 3 of the amending act, which 
was “ for other purposes,” as well as in reference to bigamy, 
makes a new and separate offence, hitherto unknown to the 
criminal code of the United States, and denominated cohubi- 
tution with more than one woman. It makes this offence a 
misdemeanor, when committed after the passage of the act, 
and punishes it by a fine of not more than $300, or by itm- 
prisonment for not more than six months, or by both, in the 
discretion of the court. 

2. It could not have been the intent of this section, in 
regard to this entirely new and separate offence, to give 
the court discretionary power to inflict, in any case, the 
maximum penalty of both fine and imprisonment to the ut- 
most extent limited, unless there should be an offence com- 
mencing at some time after the section took effect, and 
vht .be tound, 
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terminating at such time as an indictment mi 
or when the party accused voluntarily terminates the unlaw- 
ful association or intercourse which is supposed to constitute 
cohabitation. “* Cohabit,” ex vi termini, necessarily implies 
a living or dwelling together in some kind of association. 
[t imports as habit, continuity ; and it cannot be held to con- 
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sist in one act of intercourse, whether sexual or of some 
other character, or to have been committed without some 
lapse of time and a continuing course of conduct between 
aman and two or more women. Some lapse of time is 
a necessary element in this offence, and another necessary 
element is a course of conduct continuing for a greater or a 
less length of time between a man and two or more women, 
whether the conduct consists of illicit sexual intercourse or 
any other kind of association. The language of the section 
is, “If any male person hereafter cohabits,’ and unless a 
definition is given to a word in the language which has a 
perfectly well recognized meaning, absolutely and entirely 
at variance wich that common meaning, there must be a 
living or dwelling together, a continuous habit, in whatever 
kind of association or intercourse is held to constitute the. 
offence which is made a misdemeanor and punished by a 
heavy penalty. It is true that the offence might be proved 
by showing certain acts occurring at longer or shorter in- 
tervals, but from those acts the inference must be capable 
of being drawn, that taken together they constitute the of- 
fence of cohabitation, because they amount to a habit of 
association, and no such inference can be drawn from a 
single isolated act, whatever it might be. 

3. The essential meaning of the word “ cohabits,” in 
this statute, may be illustrated by contrasting it with a 
hypothetical provision of criminal law. Suppose that the 
section read: “ That if any male person, in a Territory, We., 
hereafter carnally knows more than one woman, or here- 
after takes a meal at the same table with more than one 
woman, or hereafter contributes any money or other thing 
of value to the support of more than one woman, he shall be 
deemed guilty of a misdemeanor, and on conviction thereot 
shall be punished,” &c. Under sucha statute, proof of the 


single act, whatever it might be, would be proof of the of- 
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fence ; time, or repetition of the act, would not be an ele- 
ment in the offence; and the offender could be separately 
indicted and separately punished for the offence, Just as 
many times as the single act had been committed. — but the 
words “ hereafter cohabits” necescarily excludes asingle act 
from constituting the offence, and necessarily includes the 
elements of time, of a continuous course of conduct, amount- 
ing to a habit of living or dwelling or associating together 
for some period, longer or shorter. 

4. When a grand jury have before them a man held to 
answer for this offence of unlawful cohabitation with more 
than one woman, they are, of course, confined to the in- 
quiry of what his conduct has been since the statute went 
into operation, and during the period prescribed by the stat- 
ute of limitations. If. the witnesses summoned before the 
grand jury to make out the case are examined and testify to 
one period of time, commencing, as in this case, on Jan- 
uary 1, 1883, and extending to December 1, 1885, a period 
of two years and eleven months, and their evidence tends 
to show that the accused, during all that time, associated 
with certain women in a way that the District Attor 
ney claims to constitute unlawful cohabitation, there is 
prima facie proof of one offence, continuing from Jan- 
uary 1, 1883, to December 1, 1885. If, after such an 
examination of witnesses for the prosecution, the grand 
jury, at the instance of the District Attorney, or on 
their own motion, break up this period of time into lesser 
periods, and, instead of finding one bill for one entire offence 
committed during the period testified to by the witnesses, 
they find separate bills for lesser periods, charging the of- 
fence as committed for each period so arbitrarily divided, 
they, in fact, legislate something which the statute does not 
enact. For it is undeniable that this statute did not mean to 
punish a man for separate and several offences, committed 
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at different periods of time, when he has committed but 
one offence, because there has been no break in the unlaw- 
ful intercourse or association ; no discontinuance of the un- 
lawful relation, followed by a resumption of it, and when 
the division into separate periods and separate offences is 
reckoned only by an arbitrary segregation and put into sev- 
eral indictments. The consequence of such a course of ad- 
ministering this statute is, necessarily, that when the ac- 
eused has been convicted under each indictment he stands 
exposed to the infliction of the maximum penalty for several 
offences of precisely the same character, when the statute in- 
tended to punish him for only one offence, under circumstances 
which show clearly that he has committed but one. When we 
follow this mode of examining the witnesses for the prosecu- 
tion for the purpose of informing the grand jury concerning 
the conduct of the accused, and follow the mode of charging 
separate offences for separate periods of time, and in several 
indictments, into the one judgment that was entered in these 
three cases, it becomes apparent that this course of practice 
was resorted to for the purpose of accumulating upon the 
accused a weight of punishment for which there is no justi- 
fication in the statute. The same course of practice, with 
just as much reason, might have been carried to the extent 
of charging a separate offence for each month in the whole 
period. or for each day, thus laying the foundation for an 
accumulation of punishment that appalls by its magnitude. 
Aud when we recollect that the accused, when brought up 
for sentence, stands before a court having discretionary power 
to inflict the maximum of both fine and imprisonment for 
the offence of which he has been convicted, the dangerous 
consequences of such a practice become glaringly conspic- 
WOLLS. 

We now advance to an examination of the judgment and 
sentences rendered on these three indictments. The judg- 
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ment was evidently drawn up with a purpose to carry out 
and effectuate the objects aimed at by the separate indict- 
ments. It can find no justification in criminal procedure 
in courts conducted according to the course of our courts 


of eriminal jurisdiction. 


/t matters not what the general power and Jurisdiction of 


a@ court May he, it it act without authority in the particular 
ease its judqments and orders are mere n ullities , OF if it 
render a judgment which it had a right to render, and 
someth ing MLOTE, the excess ts void, 

/xv-parte Lange, 18 Wall., 163, 177, 178. 

Bigelow v. Forrest, 9 Wall., 339. 

Tweed v. Liscomb, 60 N. Y., 559, 568, 572, 579, O88. 

Crepps v. Durden, 2 Cowp., 640. 

Church on Habeas Corpus, Sec. 362. 

The judgment begins with a recital that the defendant 
has been “ duly convicted in this court of the crime of un- 
lawful cohabitation.” Without inquiring whether a statn- 
tory * misdemeanor ” is rightly described as a “crime,” it 
is important to notice that this recital is not that Lorenzo 
Snow has been thrice convicted of the offence of unlawful 
cohabitation, or convicted of three crimes or misdemeanors, 
but it is that he has been convicted of one crime. This 
mode of commencing the record was manifestly resorted to 
in order to lay the foundation for the plan of uniting in this 
one judgment sentences under each of the three indictments. 
The judge who pronounced and signed this judgment was the 
judge who tried the cases on all the indictments. He knew, 
judicially and personally, all the evidence introduced by the 
prosecution on each trial, and he therefore knew all the 
mitigating circumstances that may have existed for the impo- 
sition of a lesser penalty in the two cases last tried than might 
be called for in the case first tried. But he left no oppor- 
tunity for a consideration of those mitigating circumstances. 
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Exercising his discretion, in respect to each case, just as he 
would have exercised it if there had been but one case, he 
pronounced a judgment which first sentenced the defendant 
to the maximum penalty of the statute in both fine and im 
prisonment, and which then proceeded, wo flatu, to sen- 
tence the defendant to the same maximum penalty in each 
of the two other cases, and made each of the last two terms 
of imprisonment commence ¢o instant with the expiration 
of the preceding one, thus inflicting 18 months of imprison- 
ment, and $900 fine, for an offence that was never by any 
evidence separated into distinct offences, and only became 
so separated by an arbitrary and improper practice of 
charging the offence. 

It may be contidently denied that the statute ever in 
tended to confer on the trial court any such discretionary 
power. over the punishment as was exercised in these cases. 
The discretion that was vested in the court was a discretion 
to determine when a conviction had made it certain that 
the defendant had, since the statute took effect, ** cohab- 
ited with more than one woman,” whether he should be 
punished by fine or imprisonment, or by both; and to what 
amount of either up to a certain maximum. But it was 
not a discretion to take three several convictions, on three 
several indictments, and inflict in one judgment the maxi- 
mum of fine and imprisonment in each case, when the pros- 
ecution did not show any break whatever in the conduct of 
thé defendant, and when the very form of the indictments, 
in charging the offence in each case, connected the conduct 
of the defendant with the same women as a continuous con- 
duct throughout the whole period from January 1, 1883, to 
December 1, 1885. 
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EY. 
The judgment is void as to the penalties imposed on the 


second and third CONVICLIONS, hecause it 7s too unce rtain and 
indefinite as to the time of commencement of the second and 
third terms of imprisonment to be upheld. 

A judicial sentence must always impose a definite pun- 
ishment, within the limits prescribed by law, aid must de- 
termine with certainty when it shall commence. No mean- 
ing can be given to a sentence but what its language imports. 
Nothing can be taken for granted and nothing will be implied. 
What it says alone must determine its meaning. 

The Legislative Assembly of the Territory of Utah, by 
an act approved February 18, 1880, provided as follows : 


An Act allowing Reward to Convicts and Commuting their term of Sen- 
tence for Meritorious Conduct. 

Src. 1. Be it enacted by the Governor and Legislative Assembly of the 
Territory of Utah: That in order that good bebavior on the part of con- 
victs may be properly rewarded, the warden of the penitentiary in this 
Territory shall keep a correct daily record of the conduct of each convict 
imprisoned therein, showing his faituful observance of the rules of disc:- 
pline of said penitentiary, and general conduct therein, specifying in such 
record each infraction of the rules of discipline; and, at the end of each 
month of imprisonment, enter briefly on such record a certificate of good 
conduct for the past month in favor of each convict against whom no in- 
fraction of the rules of discipline is entered during said month; and on 
the first day of each month announce such result to the convicts, and each 
convict therein imprisoned, who is sentenced for a definite time, if for 3 
months and less than life, shall be entitled to diminish the period of his 
sentence and be restored to his citizenship, as hereinafter provided. 

Sec. 2. For each month of the imprisonment of the convict, commencing 
on the first day after his arrival at the penitentiary, during which he has 
not been guilty of a violation or infraction of the rules of discipline thereof, 
he shall be allowed a deduction of five days from the period of his sentence. 
At any time after a convict has passed one full year of his sentence, in 
which he has not been guilty of a violation of any of the rules of discipline 
of the penitentiary, the deduction shall be seven days from the period of his 
sentence foreach month. After he shall have passed two full years as above, 
the deduction in his sentence shall be nine days for each month. After he 
shall have passed three or more full years as above, the deduction shall be 
ten days for each month. 

Sec. 3. The warden of the penitentiary is hereby authorized, em- 
powered, and required to grant and enter up in his record, in favor of such 
convicts as he may deem worthy for meritorious conduct and observance of 
the rules of discipline during the twelve months prior to the passage of 
this act, a credit not exceeding sixty days, to be deducted from the term 
of their imprisonment. 
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Src. 4. For every violation of the rules of discipline, the convict shall 
not only forfeit all the time gained for the month in which the delinquency 
occurs, but, according to the aggravated nature or frequency of his of- 
fences, the warden, or other officer in charge, may deduct a portion or all 
of his previously earned time, and such convict shall not be entitled to any 
dimunition of his term of imprisonment on account of his previously 
gained time: Provided, That any convict feeling himself aggrieved and 
unjustly deprived of such earned or gained time, may appeal in writ- 
ing to the Governor of the Territory, stating his reasons or evidence in 
support thereof, and the said Governor may have such time credited back 
to said convict if satisfied that he has been unjustly deprived of the same. 

Sec. 5. When the full term of imprisonment for which any convict has 
been sentenced by the court shall be diminished by his good conduct, un- 
der the provisions of this act, so that the term of imprisonment has 
thereby expired, the warden, or other officer in charge of the penitentiary, 
shall immediately furnish the Governor a certificate stating the length of 
time his term of imprisonment has been so diminished by good conduct, 
and furnish a copy of such certificate te the prisoner benefitted thereby, 

‘ich shall entitle him to a pardon and a restoration to his citizenship. 

Src. 6. At the end of every three months, the warden, or other officer in 
charge of the penitentiary. shall report to the Governor of the Territory 
the names of all persons who may have become entitled to the benefits of 
this act, with the amouut of total credits to the date of such report, the 
term of their sentences, the date of imprisonment, and the date when their 
term of imprisonment would expire by the diminution and commutation 
provided for in this act. 


The provisions of this territorial statute were in force 
when the petitioner was sentenced, and, under the U.S. 
Revised Statutes, he was entitled to the benefit arising 
from it. By good conduct he could reduce a six-months’ 
term of imprisonment to about five months. The judg- 
ment provides that the defendant shall be imprisoned on 
the first sentence for the period of six months, and that 
the second term shall commence at the expiration of 
that sentence; it then provides that the third term shall 
commence at the expiration of the second sentence. What 
is the meaning of this language? If it means that, regard- 
less of the statute providing credits for good behavior, the 
prisoner shall serve full six months on the first sentence, 
then it is in excess of the law; for under certain conditions 
the defendant can satisfy a six months’ term in about five 
months. If it means that the first term shall be subject to 
be shortened by credits for good behavior, then it should 
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have said that the imprisonment on the second sentence 
shall commence at the expiration, 07 sooner termination, of 
the first term, &¢. These additional words would have 
tended to make the judgment more definite in this particu- 
lar, but even then it would have been impossible to tell 
from it whether the second term of imprisonment would 
commence at the expiration of six months or of five months 
from the time of the prisoner’s incarceration, because 11 
would depend entirely upon what, if any, credits he might 
receive from the prison authorities. Such a judgment is 
too uncertain and indefinite to be upheld, and the second 
and third sentences must fall, inasmuch as the times for 
their beginning are “not made to depend on the action of 
the law, or of any court, and it rests with the prison an- 
thorities to determine how much, if any time, is to be al- 
lowed for good conduct.” 

Lamphere’s case, S. C. Mich., 27 N. W. 

Rep., 882, and authorities there cited. 

Miller ». Allen, 11 Ind., 389. 

Baker v. State, 11 Tex. App., 262. 


V. 


The cohabitation having been continuous, covering every 
day of the entire time charged in the three indictments, 
from January Ist, 1883, to December Ist, 1885, and hav- 
ing been with the same women and at the same place, 
was one continuous indivisible transaction, and could con- 
stitute but one offence. As we have already shown, co- 
habitation consists of a continuing act or series of acts, all 
amounting to the one thing, and it is necessarily the same 
offence until the continuity is broken by a prosecution, or 
by some marked act of the parties, or by cessation. So far 
as we have been able to ascertain from the books, this is the 
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first time that an attempt has ever been made to segregate 
or divide a continuous cohabitation into several offences, a 
fact which is itself significant, and will doubtless have 
weight with the court in determining this important ques- 
tion—-whether the prosecutor and grand jury, by this novel 
procedure, can enlarge the punishment prescribed by law 
for this offence from six months imprisonment to incarcera- 
tion for life, and from $300 fine to $300,000 or more ? 

But while we find no case directly in point—no instance 
where a continuous cohabitation has been segregated, the 
principle involved has been applied in numerous adjudicated 
‘vases Which are analogous to this, and the reasoning of the 
courts in those cases seems so cogent as to leave beyond 
question the soundness of our position, that no such segre- 
gation can take place. Mr. Wharton, in his excellent work 
on Criminal Law, vol. 1, section 931, (9th edition), treats 
upon the subject of continuous offences in the following 
language : 


The first question that arises, when two or more articles are taken, is, 
is such taking continuous, so as to form part of one transaction, and to be 
necessarily indictable as such ? And the answer is, if the transaction is set 
in motion by a single impulse, and operated upon by a single uninter- 
mittent force, it forms a continuous act, and hence must be treated as 
one larceny, not susceptible of being broken up in a series of offences, no 
matter how long a time the act may occupy. So has it been decided in 
reference to gas feloniously drawn, during a long space of time, from a 
main pipe, by means of a fraudulent pipe; and so it is where a series of 
articles are removed by a prisoner, a few minutes apart, evidently in ex- 
ecution of a general fraudulent plan. And when a particular shaft of coal 
is fraudulently opened and quarried, in pursuance of a continuous design, 
by a series of innocent agents, for several years, the transaction, if there 
be one tapping or orifice of the vein, is single, and te be indicted as such. 
Such is also the rule of the modern Roman law with regard to the sub- 
traction of wine from vats by a tube fraudulently applied. No matter how 
long the suction lasts, or how much wine is removed, the transaction is 
single as long as it rests on the original attachment of the tube. 

If this reasoning be correct, there can be, when there is such continuous- 
ness, but a single prosecution; and one prosecution for a section or part 
of the things taken absorbs the offence. If the prosecutor elects to take 
such a section, he cannot spin out the prosecution into a series of cases 
commensurate in number with the particles of the mass taken. Such is 
the reasoning by which eminent German jurists have reached the conclu- 
sion that for a continuous offence there can be but a single prosecution, 
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unless some extrinsic force necessitates the breaking of the offence into 
fragments. Thesame view is practically accepted in England and the United 
States. But if broken up, as is stated by extrinsic action, then separate 
indictments are necessary. This perhaps occurs when articles of different 
owners are taken by a continuous act; and certainly when the continuous 
act spreads over two or more distinct jurisdictions, or is broken by the in- 
tervention of other occupations. 
See also cases cited by Mr. Wharton in his notes to this section. - 

The following English cases seem to have been decided 
upon the very principle involved here: Reg. v. John Firth 
(L. R., 1 C. C., 172). In that case the defendant was in- 
dicted for stealing one thousand feet of gas on a particular 
day. The evidence showed that, during several years, by 
means of a secret junction-pipe connecting with the main 
of a gas company, a mill under the defendant’s management 
was supplied with gas, which was burned each day and turned 
off at night, but did not pass through the meter, and was 
consumed without being paid for. The entire evidence as 
to the whole period was admitted, and it was contended that 
each day’s taking of the gas was a distinct act of larceny, 
committed when the gas was turned on. The court in its 
opinion said : 

The real question in this case is, whether there was a series of takings 
during the whole number of years during which the gas was used, or 
whether there was only one continuous taking. * * * ‘The opening 
from the main to the pipe was never closed, and the taking was, there 
fore, in fact, continuous. This being so, there is no difficulty in the case ; 
but even if it had not been so, the taking would have been continuous. 
Many instances might be given besides those already mentioned. (Reg. 
v. Bieasdale, 2 C. & K., 765, and Reg. v. Shepherd, L. R., 1 C. C., 118). 
Take the case of a granary at a railway station, and a man bringing two 
wagons Close to the granary, and taking sacks from time to time, and ex- 
tending this taking over four or five days. Here there would be different 
takings at different times, but it would be impossible to treat the taking 
otherwise than as one continuous act. On principle, therefore, and on 
authority, the conviction (in this case) was right, and the appeal must be 
dismissed. 

11 Cox CG. G., 234. 
o4 2 > . € . ‘Y oh s < ® > 
In Reg. v. Bleasdale, 2 Carr. & Kir., 765, the defendant 
was indicted for stealing coal from the mine of H. J. Gun- 

. r . 

ning. The evidence showed that, from the shaft opened 
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to work his mine, the defendant had carried on extensive 
workings of coal by means of levels, drift-ways, tunnels, 
cuttings and drains, and thereby, during a period of more 
than four years, had continuously taken coal belonging to 
thirty or forty different proprietors, without their sanction 
or knowledge, and had thus unlawfully possessed himself 
of large quantities of valuable coal belonging to other per- 
sons. Upon these facts being shown, the defendant’s coun- 
sel claimed that each separate severance and removal of coal 
Was a separate and distinct felony, and asked that the 
prosecutor be required to elect upon which charge he would 
go to the jury; but the court held that the taking was one 
continuous transaction and refused to direct the prosecution 
to elect. In summing up, the court said : 

The remarkable part of this case is, the extent of the property taken ; 
and it has been urged that the taking of each day was a separate felony, 
and that only oue felony could be inquired into on this indictment. But I 
should say, that, as long as coal was gotten from one shaft it was one con- 
tinuous taking, though the working was carried on by means of different 
levels and cuttings, and into the lands of different people. 

11 Cox C. C., 239. 

In Crepps v. Durden (2 Cowper, 640), the defendant, a 
baker, was charged with ‘ exercising his ordinary trade upon 
the Lord’s day,” and was four times convicted of selling hot 
loaves of bread on the same day. It was contended that only 
one offence had been committed, and that the justice had 
exceeded his jurisdiction in imposing more than one penalty. 
The case was taken up, and Lord Mansfield in delivering the 
unanimous opinion of the court said: 


If the act of Parliament gives authority to levy but one penalty, there is 
an end of the question, for there is no penalty at common law. On the 
construction of the act of Parliament, the offence is ** exercising his ordi- 
nary trade upon the Lord’s day,” and that without any fractions of a day, 
hours, or minutes. It is but one entire offence, whether longer or shorter 
in point of duration; so, whether it consist of one or a number of par- 
ticular acts. The penalty incurred by this offence is five shillings. ‘There 
is no idea conveyed by the act itself that, if a tailor sews on the Lord’s - 
day, every stitch he takes is a separate offence; or if a shoemaker or car- 
penter work for different customers at differeut times on the same Sun- 
day, that those are so many separate and distinct offences. ‘There can be 
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but one entire offence on one and the same day; and this is a much stronger 
ease than that which has been alluded to, of killing more hares than one 
on the same day; killing a single hare is an offence, but the killing of ten 
more in the same day will not multiply the offence, or the penalty imposed 
by the statute for killing one. Here repeated offences are not the ob- 
ject which the legislature has in view in making the statute, but singly to 
punish aman for exercising his ordinary trade and calling on a Sunday. 
Upon this construction, the justice had no jurisdiction whatever in respect 
of the three last convictions. 

If the reasoning of the eminent authorities cited be 
sound, and it is but one offence to attach a fraudulent pipe 
to a gas main, and, during several years, to use the gas 
flowing through it; or to feloniously take coal from a mine 
for a period of four years or more; or to apply a tube to a 
vat and subtract an indefinite quantity of wine from it, 
without regard to the length of time the suction lasts, or 
the amount of wine subtracted, so long as the tube remains— 
how much more patent it must be that a continuous cohabi- 
tation with more than one woman, no matter what the 
length of its duration may be, can constitute but a single 
offence. And, when we consider that, under the law as 
construed by the courts, this cohabitation must be accom- 
panied by a claim of marriage, the analogy becomes still 
greater, and the force of reasoning more apparent in its ap- 
plication to this case, for the claim of marital relationship 
might be well compared in its legal effect, to the attach- 
ment of the pipe or tube, and the conduct of the defendant 
constituting the alleged cohabitation, with the act of burn- 
ing the gas or subtracting the wine. If this be so, the 
analogy is perfect, and we tind the cases cited to be directly 
in point. 

But our own courts have not been slow to adopt the prin- 
ciples which have controlled the English courts in this class 
of cases. In the case of United States v. James McCor- 
mick (4 Cr. C. C., 104), on an indictment for keeping a 
public gaming house, the court held that “ adZ the acts of 
gambling, and keeping a gaming-house, previous to the find- 
ing of the indictment, constituted but one offence.” 
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In the case of State v. Lindley (14 Ind., 430), on an 
indictment for keeping a gaming-house, the court held 
that : 

All the time during which a given house is continuously thus Kept, 
prior and up to the prosecution for the keeping, constitutes one indivisi- 
ble offence, which can be punished but in a single prosecution. Like a 
civil cause of action, it cannot be split up in the prosecution of it. But 
one penalty can be assessed. 

In the case of State v. Nutt (28 Vt., 598), the respon- 
dent was indicted for selling intoxicating liquor without 
license, during a period for which he had formerly been 
convicted of being a common seller. In its opinion the 
court said : 


If the Government see fit to go for the offence of being a ‘* common 
seller,” and the respondent is adjudged guilty, it must, in a certain sense, 
be considered as a merger of all the distinct acts of sale, up to the filing 
of the complaint, and the respondent cannot be punished but for one 
offence. * * * ‘The jury should have been told that it was a conclusive 
bar as to all sales made prior to filing the complaint. 


The case of Mayor of New York v. Ordrenan (12 Johns., 
122), was an action to recover $3,000 penalties for keeping 
gunpowder in violation of a city ordinance, which provided 
that, if any person should keep a greater quantity of gun- 
powder, at one time, than twenty-eight pounds in any one 
place, such person should forfeit the powder so kept, and 
$125 for every hundredweight thereof. The court ren- 
dered judgment for the defendant, and said: 


In the third count, $1,375 are claimed for one single offence, and eleven 
forfeitures are insisted on, where there has been but one offence. ‘There 
is no limit to the principle set up in the by-law. With the same propriety 
the penalty of $125 might have been imposed on every pound of gun- 
powder, or even on every grain kept contrary to the by-law. * * * * 
The by-law isa plain and manifest excess of power in inflicting a penalty, and 
tn applying it, not to the offence itself, but to the quantity of the offence. 


This language is very pertinent to the case at bar. The 
statute has prescribed a penalty for the offence of unlawful 
cohabitation. The court, including its prosecutor and grand 
jury, not being satistied with imposing upon a defendant the 


full penalty of the law for his offence, by the process of seg- 
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regation seeks to apply the penalty “vod to the offence 
itself, hut to the quantity of the offence.” Can there be any 
possible doubt that this is a most flagrant usurpation of power 
and an arbitrary attempt to supplement the legislation of 
Congress by an illegal and oppressive cumulation of penal- 
ties? We think not. 

In the case of Sturgis e¢ al. v. Spofford (45 N. Y., 446) 
the plaintiffs recovered judgment against the defendant for 
forty-six penalties of $100 each, for employing a person not 
holding a license to act as pilot. The court of appeals 
reversed the judgment except as to S100, and, after quoting 
the statute, that “ all persons employing a person to act as 
pilot, not holding a license under this act, or under the laws 
of the State of New Jersey, shall forfeit and pay to the 
‘board of commissioners of pilots’ the sum of S100,” said: 

The act is general] in its terms. It is the employment of an unlicensed 
pilot, for which the penalty of $100 is incurred. It does not say for each 
employment, nor for each offence, nor for each ship unlawfully piloted. 
Penal statutes are to be construed strictly, and the language wil: justify the 
construction that but a single penalty is incurred for all of the alleged un- 
lawful acts of the party prior to the commencement of the action. 

‘All persons employing ” are liable; whether the unlicensed person em- 
ployed piloted one or fifty ships it is still but an employment (Washburn 
v. Meluroy, 7 J. R., 134; Tiffany v. Driggs, 13 J. R., 252). Prosecutions 
Jor aggregated penalties should not be encouraged. Penalties are often in- 
curred inadvertently, or under a claim of right, and if the prosecution is 
promptly instituted for a single offence, it operates as a salutary warning to 
discontinue the practice or acts complained of, while delay may be regarded 
as an acquiescence in the right of the party to perform the acts. * * * 
It is a wholesome rule not to allow a re COVETY for aggregated penalti 8, unless 
the language of the statute clearly requires it. Under this rule the party 
prosecuted will have an opportunity to desist from doing the act complained 
of, and if he does not, he will knowingly incur all the hazards of repeated 
prosecutions. 

The case of Fisher v. N. Y. C. and H. R. R.R. Co. (46 
N. Y., 644), was an action to recover penalties alleged to 
have been incurred by defendant, under the law, in asking 
and receiving a greater rate of fare than the law allowed. 
The defendant insisted that but one penalty could be recov- 

. . r . 
ered in the action. The court said that the statute was 
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passed to remedy the illegal practice of extorting excessive 
fares, and that: 


To effectuate this intent, the language of the statute was chosen with 
care; which sum, etc., may be recovered, omitting the words ‘‘ for each 
and every offence,” found in various penal statutes. * * * 

But one penalty can be recovered upon the statute under consideration, for 
all acts committed prior to the commencement of the action. If after this 
it is again violated, another may be recovered in another action commenced 
thereafter, and so on as long as violations continue. ‘This will not only tend 
at once to put astop to the extortion when it is committed knowingly by the 
defendant, but where it is doue under a mistake as to its rights, wll give it 
notice that its right to charge the amount claimed is challenged, and will in- 
duce a cautious examination of the question, and an abandonment of the 
Claim before a ruinous amount of penalties have been incurred. 

See four like cases reported in 49 N. Y., 654. 

If it be necessary that the Government should give a 
defendant notice, by commencing suit in each case; where 
the penalty is only 850, how much more imperative must be 
the rule in a case like this, where the penalty imposed may 
be both fine and imprisonment, and where the delay might 
‘cause the defendant not only to incur “ a ruinous amount 
of penalties,” in fines, but even to subject himself to im- 
prisonment for a long term of years, or possibly for life. 

The Supreme Court of North Carolina, in the case of 
State v. Commissioners (2d Murphey, 371), denounced this 
kind of procedure in the following emphatic terms : 

Were such a doctrine tolerated, it is impossible to say where its conse- 
quences would end. * * * ‘This notion of rendering crimes, like mat- 
ter Infinitely divisible, is repugnant to the spirit and policy of the law, 
and ought not to be countenanced. 


“ 


In the case of State v. Egelesht (41 Lowa, 574), the court 
expresses, In unmistakable terms, the true principle govern- 
ing this case. There, the defendant on the same day, had 
presented to the Davenport National Bank four forged or- 
ders or checks, for which he received credit on the books of 
the bank. He was indicted for uttering each check, and, 
having been convicted on one indictment, interposed a plea 
of former conviction in the second case, which was over- 
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ruled by the trial court. The appellate court reversed the 
judgment, and, in rendering the opinion, said : 


Whether certain criminal acts constitute one crime or more, must depend 
upon the nature and circumstances of the acts themselves. When the de- 
fendant uttered, at the Davenport National Bank, four forged checks, the 
character of his act became fixed. He either committed one crime, or he 
committed four. Jt ix not competent for the State, at its election, by the 
form of the indictment, to give to defendant's act the quality of one crime 
or of four, at pleasure. The act partakes wholly of the one character or 
wholly of the other. 

The authorities cited, with the cases referred to by them, 
and others of like import, would seem, upon principle 
and precedent, conclusively to settle the segregation ques- 
tion in favor of the petitioner, were it not that in one 
single case, Commonwealth v. Connors (116 Mass., 35), 
the Supreme Court of Massachusetts has seemed to hold 
otherwise. Upon this decision the prosecutor relied in 
the trial court, and upon its authority alone the Supreme 
Court of Utah affirmed the decision of the district court 
upon this point. Mr. Justice Boreman in delivering the 
opinion of the Supreme Court of Utah (9 Pacific Reporter, 
696), referred to the Connors’ case in the following lan- 
vuage : 


This last case appears to be directly in point, and we are of opinion that 
it supports the ruling of the lower court in the present case on the point 
under discussion. Jt és the only case we have seen which squarely meets the 
issue, and it sustains the ruling of the court below in the case at bar. Com- 
ing as it does from the very able and highest court in one of the oldest 
commonwealths of our Union, it commands respect and consideration and 
we have no hesitancy in following it. We therefore find that the court - 
below, in the present case under consideration, committed no error in sus- 
taining the demurrer to the plea of former conviction interposed by the 
appellant. ; 


While we most heartily concur with Mr. Justice Bore 
man in thinking that a decision of the Supreme Court of 
Massachusetts should a/ways “command respect and con- 
sideration,” we have no hesitancy in saying that the Su- 
preme Court of Utah must have misapprehended the real 
import of that decision when they declared that it “sustains 
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the ruling of the court below in the case at bar.” In that 
case two indictments had been found against the defendant, 
by the same grand jury, for keeping a tenement for the 
illegal sale of liquors, and under a doctrine peculiar to that 
State the court held that, as the indictments covered two 
distinct periods of time, and as the “evidence that would 
have been competent on the one indictment would not lave 
been competent on the other, and the same evidence could 
not convict in both cases,’ both indictments might stand. 
This rule of law that, “ where the offence consists of a series 
of acts which, taken together, constitute a criminal practice 
or occupation, time enters into the essence of the offence, 
and hence, it must be alleged with certainty, and the evi- 
dence contined to acts done within the time charged,” does 
not prevail elsewhere than in Massachusetts. In Utah the 
evidence need not be confined to the period named in the 
indictment (U.S. v. Cannon, 7 Pae. Rep., 379). The rule 
there permitted the proseeution to introduce, on each trial, 
all the evidence of a continuous cohabitation during the 
entire time charged in the three indictments. This extreme 
injustice could not possibly have happened under the Massa- 
chusetts rule, for as the court said in Commonwealth +. 
Robinson (126 Mass., 261), where this very ease of Connors’ 
was approved, “when a person is charged with an of- 
fence continuous in its nature, and requiring for its commis- 
sion a series of acts, and such offence is alleged to have 
been committed upon a single day, evidence of any facts 
tending to establish the offence at any other time than upon 
the day named is inadmissible.’ Mr. Bishop, in speaking 
of this doctrine, says “it does not accord with the rules 
which are followed elsewhere;” and Mr. Wharton says it 
“cannot be reconciled with. the reasoning” of other courts 
and legists. Still, being the accepted doctrine there, and the 
very principle upon which the court based its decision in 
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the Connors’ case, it must be considered in determining the 
authority of that ease, and to eliminate from it that essen- 
tial element would be not only unfair and unjust, but ille- 
eal and inadmissible. In other words, the Utah courts 
could not tear away the very foundation upon which the 
Massachusetts rule rested, and then claim the existence of 
the rule in all its force and vitality. Yet, this is precisely 
what was done in these cases. 

Though the defendant invoked the Massachusetts rule 
that “the same evidenee could not convict in both cases,” 
neither the ability of that eminent court, nor the grandeur 
of the old commonwealth could “ command sufficient re- 
spect and consideration ” to induce the court to adopt the 
rule and confine the evidence in each case to the period 
charged in the indictment. But when, by his plea of for- 
mer conviction, he claimed to be entitled to have the other 
prosecutions dismissed, the court became suddenly inspired 
with such “respect and consideration ” for the able court, 
whose rule it had just ignored, that it had “ no hesitaney 
in following it,” although such following would lead to a 
triple conviction and the infliction of three penalties for a 
single offence. 

[t seems evident from the foregoing that the Utah courts 
must have misapprehended the law as laid down in the 
Connors case, and have misapplied it to the case at bar. 
So clearly does this appear that we might safely rest upon the 
distinction already drawn, were it not that some stress has 
been laid by the prosecution in the lower courts upon an 
ohiter expression of the Supreme Court of Massachusetts 
made with reference to the Connors case, in Commonwealth 
v. Robinson (126 Mass., 264), in the following language : 
‘‘ Because there was no single day common to both indict- 
ments, 1t was held that two distinct offences were charged ; 
thus illustrating the very large discretion vested in the grand 
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qury an lim iting the time within which «a series of acts may 
be alleged as constituting a single offence.’ What did the 
court mean by the words which we have italicised ? Did 
they mean that it was competent for a grand jury to divide 
up a single continuous offence into as many different parts 
as their ‘discretion ” might suggest, and then call each part 
a separate and distinct offence? That such was not the 
meaning of the court is evident from the following lan- 


guage, used by it in the very same decision, on page 261: 


The offenee charged in this complaint is that of keeping a tenement 
for the illegal sale of intoxicating liquors between the first day of January 
and the twentieth day of August, 1878. Jf the defendant thus kept the 
tenement GUring EVETY hour of the time betiveen those dates, he has committed 
but one offence. It is true that such offence is continuous in its character. 
It is not an offence committed by a single sale of intoxicating liquors. but 
it is that of maintaining a common resort for the purchase of intoxicating 
liquors which the legislature has deemed it proper to declare a common 


nuisance, 


From this very authority it is apparent, then, that even 
under the Massachusetts rule, the petitioner having con- 
tinuously cohabited “ during every hour of the time” be- 
tween January Ist, 1883, and December Ist, 1885, “ com- 
mitted but one offence.” The discretion, then, which the 
court had in view as being exercised by the grand jury, 
was not to segregate a single continuous offence into 
separate and distinct offences, but to determine the 
period of time within which an offence should be charged. 
As, for example: The statute of limitations in such cases 
being three years, the grand jury which found these three in- 
dictments had the discretion to charge the offence as a con- 
tinuous one, covering the entire period of three years next 
preceding the finding of the indictment, or to limit the 
time within which the offence was charged to one year, or 
to any other period less than that limited by law, but they 
had no discretion or power to charge more the 1 one offence 
committed during the whole or any part of that veriod, A 
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careful examination of the ease will show conclusively that 
the court could have meant nothing more nor less than 
what we have stated, and in that view of the case it is in 
perfect harmony with the well settled principles of law ap- 
plicable to such eases. 

To assume that the court meant any other or greater dis- 
cretion than that suggested, would be to attribute to it the 
absurdity and folly of declaring that the grand jury might 
in its discretion exercise legislative powers. secause, if 
it can, by a multiplicity of indictments, increase the number 
of offences, it can thereby, in effect, increase and multiply 
the penalty prescribed by the statute, and thus change the 
law in its most vital part. Such power can never be con- 
ceded to exist in a grand jury. It would be in excess of the 
legislative power possessed by Congress itself, and would 
even legalize ex post facto enactments, for the jury could, 
upon such a theory, investigate what had been a person’s 
conduct during a period of past time and, in their disere- 
tion, determine the amount and extent of punishment he 
should suffer for acts already committed, by the number of 
indictments presented against him. Such ex post facto 
legislation has been too strongly interdicted in this country 
to leave room for apprehension that the function of a grand 
jury can reach to such an alarming extent. The question 
of whether certain condnect constitutes one offence or more 
is solely a question of law, and one over which the grand 
jury can exercise no discretion whatever. The Supreme 
Court of Iowa enunciated an important truth when it said: 


It is not competent for the State at its election, by the form of its indict- 
ment, to give to defendant’s act the quality of one crime or of four at 
pleasure. ‘The act partakes wholly of the one character or wholly of the 
other. 


When we consider the point as it has arisen in this ease, 
we see at o.ce how utterly preposterous and unjust the 
theory of t'.e prosecution is. Here the defendant was per- 
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mitted, without any interference on the part of the Govern- 
ment, to keep upa continuous cohabitation for nearly three 
years ; and then he was indicted and convicted for three of- 
fences, and sentenced to 18 months’ imprisonment and_ to 


pay a fine of $900, when the law under which he was pros- 


ecuted fixed the maximum penalty for such an offence at 
six months’ imprisonment and $300 fine. That the division 
of time is arbitrary, and that there is no logical limit to the 
precedent when once established, is palpable. If three in- 
dictments can legally be found in a case where the offence 
is manifestly, and according to all reasonable construction, 
but a single one, the same reasoning or ruling will justify 
the finding of thirty or three hundred indictments. Neither 
legal justice nor the plea of necessity, much less the broader 
equity foundin humane sentiment, would dream of justifying 
or excusing 


idly by and witness the continued violation of a law, for an 


arnle which woule permit the prosecution to sit 


indefinite period, without any effort to correct the evil, and 
then literally pounce upon the offender when he rests in the 
security which ignorance of the offence gives, or which may 
have been imbibed from the tacit encouragement given by 
the absence of legal rebuke, and, by piling up countless indict- 
ments, render him liable to imprisonment for life, as well 
as to financial ruin from limitless fines. Such boundless 
powers of punishment were never thought ,of before, and 
the tendency of such a vicious principle can readily be seen. 
There is no controverting the logic which emphatically de- 
clares that, if a man may be prosecuted for each year he 
may also be prosecuted for each month, or week, or day, in 
the three years of limitation; and why not for each hour ? 
What is there to prevent it’ If indicted for each month 
the imprisonment would aggregate 18 years and the fines 
would amount to 810,800; while an indictment for each 
week would entail an imprisonment of 78 years and fines 
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amounting to $46,800. When the calculation is extended 

into days the result is simply appalling, showing an imprison- 

ment of 547 years and fines amounting to $328,500. 
Congress never could have intended to authorize, and this 


-Court will not sanction, the perpetration of such an inhuman 


outrage in the name of justice. 
GEORGE TICKNOR CURTIS, 
FRANKLIN 8S. RICHARDS, 
Counsel for Fetitioner. 
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Ex Parte: IN THE MATTER OF Lo- 
RENZO Snow, PETITIONER, APPEL- > No. 1282. 
LANT. 


APPEAL FROM THE THIRD JUDICIAL DISTRICT 
COURT, SALT LAKE COUNTY, TERRITORY OF 
UTAH. 


Brief for the United States. 


This is an appeal from the judgment of the 
district court of the third judicial district of Utah 
denying the application of the appellant for the 
writ of habeas corpus on the ground that from 
his own showing he was not entitled to a dis- 
charge. (R., pp. 1 and 19.) 

The appellant was indicted and convicted of 
three offenses under section 3 of the act of the 
12677 
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22d March, 1882 (22 Stat., pp. 30-32), which 


other place over which the United States have ex- 
elusive jurisdiction, hereafter cohabits with more 
than one woman, he shall be deemed guilty of a 
misdemeanor, and on eonvictiou thereof shall be 


f 

provides— 

Sec. 3. That if any male person, in a Territory or q 
punished by a fine of not more than three hundred | 


dollars, or by imprisonment for not more than six 
months, or by both said punishments, in the dis 
cretion of the court. | 
The unlawful cohabitation was laid in each 
indictment to have been with the same women, 
but each indictment embraced a different period 
of time; one being for the year 1883, one tor ' 
the year 1884, and the remaining one for the 


first eleven months of 1885. 


fi 
ray . ° .  - + 7 a 
Che indictment tor 1885 was tried first. 
The indictment tor 1884, which was next tried, 
was met b: a pl 22 in bar of a tormer conviction 
for the same offense, meaning the conviction 
under the indictment for 1885. | 


The indictment for 1883, which was next tried, 


was met by a plea in bar of two tormer convie- 
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tions tor the same offense, meaning the convic- 
tions under the two indictments for 1885 and 
1884 


The pleas of autrefois convict were demurred 
to by the prosecution, and the demurrers were 
sustained, and the three convictions were ob- 


tained on the pleas of not guilty. 


The prisoner was sentenced in each case to six 
months’ imprisonment in the penitentiary and to 
pay a fine of 5800, with costs, and to stand com- 
mitted until the fine and costs should be paid in 


full. 


The aforegoing facts appear by transcripts of 
the records in the three cases, which are exhibits 


of the Petition. 


It appears by the petition that the appellant 
has served out the first sentence and paid in full 
the fine and costs thereby adjudged against him, 
and he claims that there is no warrant of law for 
detaining him under the judgments in the other 
two cases, tor that the court had no jurisdiction 
to render judgment against him in more than 


one of the three cases, the same offence being 
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charged in each case, and hence that he is being 


punished twice for one and the same oftence. 


The court in which the three indictments were 
tried, the district court of the first judicial dis- 
trict of Utah, is vested with the same jurisdiction 
in all cases arising under the Constitution and 
laws of the United States as the cireuit and dis- 


trict courts of the United States (R.S, \ 1910). 


It is not pretended that the court that tried 
these cases had not jurisdiction of the offense of 


eohabiting with more than woman. 


The whole contention is that the judgments in 
the second and third cases were void because the 
indictments in those cases charged the same iden- 


tical offense as was charged in the first case. 


But if the court had jurisdiction over the of- 
fense it had also jurisdiction to decide the ques- 
tion of the identity of the offenses charged in 
the three cases which was raised by the plea of 


autrefois convict in the second and third eases. 


Jurisdiction of an offense necessarily carries 


with it the power to try and determine every 
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matter that may be urged in’ bar of an indict- 
ment charging such offense. There can be no 
room tor doubt or hesitation as to the soundness 
of this proposition, which has been repeatedly 
recognized by this court in several cases which 


are absolutely conelusive of the ease at bar. 


The case of Ev parte Bigelow (118 U.S, 328) 
is identical with this ease.  Bieelow was indicted 
and convicted in the supreme court of this Dis- 
trict tor embezzlement. He came before. this 
court for a writ of habeas corpus, claiming a dis- 
charge from unprisonment on the ground that 
after having been put on Ins trial under fourteen 
indictments, whieh had been consolidated and 
ordered to be tried tovether, the court decided 
that the indictments could not be tried tovether, 
discharged the jury from further consideration of 
them, rescinded the order of consolidation, and 
then tried the prisoner before the same jury on 
one of the indietinents. All this was in the face 
of the prisoner's objections, and, as he contended 
before this court, was in violation of the consti- 


tutional guaranty that no person shall ‘be sub- 


ject, for the same offense, to be twice put in 
jeopardy of life or limb.” But what said this 


court without a dissenting voice ? 


It is said, however, that the court below ex- 
ceeded its jurisdiction, and that this court has the 
power, in such case and for that reason, to discharge 
the prisoner from continement under a void  sen- 
tence. The proposition itself is sound if the facts 
justify the conclusion that the court of the district 


was Without authority in the matter. 


Sut that court had jurisdiction of the offense de- 
seribed in the indictment on which the prisoner 
was tried. It had jurisdiction of the prisoner, 
who was properly brought before the court. It 
had jurisdiction to hear the charge and the evi- 
dence against the prisoner. It had jurisdiction to 
hear and to decide upon the defenses offered by 
him. The matter now presented was one of those 
defenses. Whether if was a sufficient defense was 
a matter of law on which that court must pass so 
fer as it was purely a question of law, and on which 
the jury under the instructions of the court must 
pass if we can suppose any of the facts were such 


as required submission to the jury. 


[f the question bad been one of former acquittal— 


a much stronger ease than this—the court would 
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have had jurisdiction to decide upon the record 
whether there had been a former acquittal for the 
same offense, and if the identity of the offense were 
in dispute it might be necessary on such a plea to 
submit that question to the jury on the issue 
raised by the plea. 

The same principle would apply to a plea of a for- 
mer conviction. Clearly, in these cases the court not 
only has jurisdiction to try and decide the question 
raised, but it is its imperative duty to do so. If the 
court makes a mistake on such trial itis error which 
may be corrected by the usual modes of correcting such 
errors ; but that the court had jurisdiction to decide 
upon the matter raised by the plea both as matter of 


law and of fact cannot be doubted, 
Now, it is a little remarkable that no attempt 
has been made to distinguish that case from the 
one in hand. So tar trom it, that case is not 


even referred to in the opposite brief. 


In Ly parte Parks (98 U.S., 18) the eround of 
the application was that the inatter for which the 
petitioner was undergome sentence was not an 
offense under the bankrupt act as charged in the 
indictment, and, therefore, that the court had 


acted without jurisdiction. 
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But this court held, in denying the writ, that 
the question whether the imputed criminal act 
was an offense or not, within the meaning of the 
bankrupt law, was a question which the district 


court had jurisdiction to determine, saying: 


But the question whether it Was or was not a 
crime within the statute was one which the district 
court was competent to decide. It was before the 
eourt and within its jurisdiction. No other court, 
except the circuit court for the same district, hav- 
ing coneurrent jurisdiction, was as competent to 


decide the question as the district court. 


Whether an act charged in an indictment is or 
is not a crime by the law which the court adminis- ‘ 
ters (in this case the statute law of the United | 
States) is a question which has to be met at almost 
every Stage of criminal proceedings-—on motions to 
quash the indictment, on demurrers, on motions to 
arrest judgment, &c. The court may err, but it 
has jurisdiction of the question. If it errs, there 
is no remedy atter final judgment unless a writ of 
error lies to some superior court, and no such writ 
lies in this case. It would be an assumption of 
authority for this court, by means of the writ of 
habeas corpus, to review every case in which the 
defendant attempts to controvert the criminality of 
the offense charged in the indictment. 


“> 
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The same law is laid down in Av parte Watkins 
(3 Pet., 195, 202), Ba parte Yarborough (110 U. 
S., 651, 655), Bax parte Croueh(112 U.S..178), ka 
parte Royall (112 U.S. 181), Lx parte Gordon (104 
U. S., 516), and Smith ¢«. Whitney (116 U.S. 
167). In this last cited case the attempt Was tO 
make the writ of prohibition do the ofhce of a 
writ of error, as in the other cited cases it had 
been to make the writ of habeas corpus pertorm 


that finiction. 


The case at bar is but a repetition of these 
abortive efforts to induce this court on /abeas 
corpus to look into the validity of judgments of 
other courts of Competent jurisdiction, which are 
only voidable and reviewable on writ of error, it 


voidable and reviewable at all. 


The appellant made the endeavor to bring all 
three of his cases before this court by writ of 
error, but tailed (Snow +. U.S., 118 U.S. 346); 
his present attempt is to do per tmdirectum what 
he could not do per directum.  Vhis the law will 


not allow. 
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As the decisions referred to would make it a 
raste of time to follow the discussion of counsel 
opposite upon the point whether the prisoner's 
legal cohabitation in 1883, 1884, and 1885 was 
one offense and allowed of one indictment only, 
I shall therefore pass on to the only remaining 


point. 


It is said that the sentences in the seeond and 


third cases are void because the ferminus a quo of 


each sentence involves too much uneertaintyv to 


be permitted in a valid judgment. 


It seems that by a Territorial law, which is set 
out in the appellant’s brief (pp 18, 19), a pris- 
oner may, by good conduct, become entitled to 
an abatement of the time of his sentence, and it 
is supposed that a difficulty grows out of the 
second sentence being to begin from the expira- 
tion of the first and the third sentence from the 
expiration of the second. In other words, the 
argument is that if a person is convicted, at the 
same term, of three offenses, punishable by im- 
prisonment, there is no way, without risk of doing 
some injustice, by which he can be sentenced for 


more than one, because the court cannot desig- 
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nate fairly and with the requisite certainty the 
time when the sentences for the other offenses 


shall go into effect. 


We submit that this is spinning rather too fine, 
and that when the court said that the second sen- 
tence should begin “at the expiration of the sen- 
tence and judement rendered” in the first case, 
and that the third sentence should begin “at the 
expiration of the sentence and judgment” in the 
second case, it employed due certainty and all 
the certainty that was attainable without creating 
intervals between the sentences, and so prolong: 


ing the prisoner's Incarceration, 


It was not neecessarv to express In the sen- 
tences what the law annexed to them as a nec- 


essarv condition. 


[it might with just as much reason be said, it 
seems to us, that the second sentence was void be- 
cause the President might have pardoned Snow, 
the appellant, for the first offense; or that the third 
sentence was void because he might have been 


pardoned for the second offense. 


12 


[It is not contended that the sentences might 


not have been properly tacked, as the cases cited 


would seem to indicate, but if it were so con- 
tended it could not be maintained (Whart., Cr. 
Pl. & Pr., § 910). 

This point was not made in the argument sup- 
porting the writs of error sued out bv the now 
appellant and dismissed at the last term of this 


court. 


It is submitted that no case is presented for 
| 


issuing the writ of habeas corpus. 


WM. A. MAURY, 


Assistant Attorney-General. 
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MEMPHIS & LITTLE ROCK R. R. CO., &¢., VS. R. K. DOW ET AI.., &C. 1 


1a 2 Original Bill. 
In the United States Cireuit Court for the Eastern District of 
Arkansas. 


Ropert k. Dow, Watson Marrurews, and CHARLES Moran, Plain- 
tiffs, 
U. 
THe Memputs aAnp Litre Rock RAILROAD CoMPANY (as reorganized), 
Defendants. 


U. M. & G. B. Rose. 
Filed and writ issued April 28, 1882, at 5.50 p.m. 


RALPH L. GOODRICH, Clerk. 


9 Original Bill. 


In the United States Cireuit Court for the Eastern District of 
Arkansas. 


Ropert Kk. Dow, Watson Matrrikws, and CHarLtes Moran, Plain- 
tiffs, 
Uv. 
Tue Mempuis AND Lirrie Rock RAILROAD CoMPANY (as reorganized), 
Defendants. 


To the judges of said court, in chancery sitting: 


Your orators, Robert IX. Dow, who is a citizen of the State of New 
Hampshire, Watson Matthews, who is a citizen of the State of New 
Jersey, and Charles Moran, who is a citizen of the State of New York, 
and who sue as trustees, as hereinafter set forth, bring this their bill 
of complaint against the Memphis and Little Rock Railroad Com- 
pany (as reorganized), which is a corporation created by the laws of 
the State of Arkansas, and organized thereunder, and respectfully 

show as follows : 
4 That the Memphis and Little Rock Railroad Company was 

a corporation created by an act of the General Assembly of 
the State of Arkansas entitled “.\n act to incorporate the Memphis 
and Little Rock Railroad Company,” appreved January 11, 1855, 
which gave the said company corporate existence and made it capa- 
ble in law to buy, receive by gift, hold, sell, and convey real and 
personal estate, make contracts, sue and be sued, to make by-laws, 
and do all other lawful acts properly incident to a corporation and 
necessary and proper to the transaction of the business for which it 
Was incorporated, to have and use a common seal, and alter the 
same at pleasure, and to have perpetual succession of its members; 
the object and aim of said corporation being to establish a commu- 
nication by railroad between the city of Memphis, in the State of 
Tennessee, and Little Rock, in the State of Arkansas, power being 
thereby given to said company to borrow money on the credit of the 
company and on the mortgage of its charter and works; all of which 
will be seen by a copy of said act herewith filed, marked Exhibit A, 
and made part hereof. 
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phis and Litthe Rock Railroad Company borrowed money, and for 
the purpose of securing the same issued on the first day of May, 1860, 
thirteen hundred bonds of that date, each being for the sum of one 
thousand dollars, payable on the first day of May, 1890, to bearer, 
with interest at the rate of eight per centum per annum, payable 
semi-annually on the first days of May and November of cach 
5 and every year thereafter until the maturity of said) bonds, 
for which coupons were attached, the said bonds being con- 
vertible on their face into the stock of the company; and that, in 
order to secure the payment of said bonds and coupons according 
to the tenor and effect thereof, the said Memplis and Little Rock 
Railroad Company did, on the said first day of May, 1560, execute 
its certain deed of trust “ mortgage to Sam. Tate and Robert C. 
Brinkley, and to George © . Watkins, who has since departed this 
life, which recited the issuing of said bonds, whereby it conveyed to 
them the said road, its road-bed, right of way, and all works or 
rolling-stock of or belonging to said company, together with the 
charter by which said company was Incorporated, and under which 
it was organized, and all the rights, "re ileges, and franchises thercof, 
and also all the land lying.in the State of Arkansas granted to the 
said Memphis and Lit tle Rock Railroad Company by the State of 
Arkansas, to have and to hold thesame to the said Tate, Brinkley, 
and Watkins, their suecessors and assigns, forever, on certain trusts; 
that is to say, that if said Memphis and Little Rock Railroad Com- 
pally should pay such bonds and interest coupons according to their 
tenor and effect, then the said conveyance to be null and void, the 
sald COMM pany to have POssesslon of the property thereby conveyed 
until default made in the payments aforesaid, to sell any of said 
lands, the proceeds of such sales to be apphed in good faith to the 
building, equipping, and completing said road, or to retiring said 
bonds, and providing for the taking possession of said road by said 
trustees and running the same, and selling the property y thus con- 
veyed, in case the said company should make default in said 
8) ments, as will be more fully seen by referenee toa copy of 
said deed of trust herewith filed, marked Exhibit A, and 
made part hereof, which mortgage was duly recorded in the several 
counties in which said company owned any of said property before 
the lending of said money to said company. | 
That on the tenth day of January, 1861, the said Memphis and 
Little Rock Railroad Company borrowed from the State of Arkansas 
the sum of one hundred thousand dollars, agreeing to repay the 
same ten years after that date, with interest thereon from said date 
until paid at the rate of cight per centum per annum, and that to 
secure om same the said railroad company executed its mortgage of 
that date to the State of Arkansas, by which it conveyed to the State 
the sembhia and Little Rock railroad, and the rolling-stock of said 
road, conditioned that said conveyance should be void in case said 
sum of money should be paid as aforesaid, a copy of which mort- 
gage Is herewith filed, marked Exhibit C, and made part hereof. 
That said railroad company, on the first day of March, 187], 


That.in order to build the proposed road aforesaid, the said Mem- 
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executed her second mortgage, by which she conveyed unto Henry 
I’. Vail all the franchises and property then owned by said com- 
pany, or which it might thereafter acquire, pertaining to the main 
line of said road, from Memphis to Little Rock, and also the net 
receipts of said road, to have and to hold to said Vail, and to his 
heirs and suceessors, forever, subject to the former deed of trust 
above referred to; said conveyance being made to secure certain 
mortgage bonds of said railroad company tothe amount of one million 
dollars, each bond being for the sum of one thousand dollars, 

7 dated on the first day of March, 1871,and payable on the first 
day of January, 1901, to the bearer, with interest at the rate 

of seven per centum per annum, payable semi-annually on the first 
days of January and July in each vear till the maturity of the bonds, 
for which coupons were attached to each bond, payable at the Bank 
of Commerce, in the city of New York; that the said deed of trust 
Or mortgage contained also the following provision : That the said 
railroad COMpPahny retained the power to sell, convey, and dispose of 
all such portions of the lands thereby conveyed as to her might seem 
proper and advantageous to the interests of said company, pledging 
herself to apply the proceeds of the lands that might be thus sold or 
disposed of in evood faith. only for the purpose of paving such of its 
existing indebtedness as was a lien or charge upon the property 
thereby conveyed, or for the purpose of paying the COUPOTs OF bonds 
that were intended to be secured thereby; that if the said coupons 
attached to said bonds, or any part of them, should not be paid al 
maturity, then the said Vail, after the COUpOns should be due sixty 
days, upon the request in writing of a majority in number and value 
of those holding the coupons that were then due and unpaid, should 
take POSsesslon of and sella sufficiency of the property thereby COn- 
veved to him to pay what remained unpaid of the said coupons, ad- 
vertising the same in the same manner as other sales of similar 
property were required by Jaw or custom to be advertised; such sale 
to be made either in the city of Little Rock or at the eastern term1- 
nus of the said railroad, as the said Vail might eleet; that the 

S said Vail should have the right to designate the property that 
should be sold for said purpose, or that, fa Inajority in num- 

ber and value of said holders of the coupons that might remain due 
and unpaid should clect so to do, they might postpone the sale of 
the property thereby conveved for the payment of the said coupons 
that might be so due and unpaid for the period of twelve months; 
and that at the expiration of said period the said Vail should, upon 
the request In writing of a majority in number and value of the 
holders of the bonds and coupons thereby secured, offer for sale and 
sell all the property thereby conveyed to him, in the manner, upon 
the terms, and at the time and place thereinbetore prescribed for the 
sale of the property thereby conveyed tor the payment of past-due 
coupons; that after making said sale said Vail should make proper 
conveyance of the property sold; providing also for the manner of 
distributing and appropriating all moneys arising from such sale, 
and also that no sale should be made of the road-bed, right of way, 
warehouses, depots, depot grounds, rolling-stock, charter rights, privi- 
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leges, or franchises of the company, nor of any property absolutely 
necessary to the running or ope rating of the railroad, unless a ma- 
jority in value and numbe rr of those holding coupons or bonds, as the 
case might be, which were to be paid out of the proceeds of the sale, 
should request the said Vail, in writing, to make such sale, the : said 
railroad company thereby waiving the equity of essen pr yh in or to 
any property which might be sol Y under the provisions of said deed, 
and also the benefit of any and all appraisements, valuation, or stay 
laws, and agreeing that the title of the purchaser should be 
9 absolute upon the completion of the sale and payment of the 
purchase-money, which deed was duly executed under the 
hand of the president of the company and the seal thereof, and 
attested by the secretary thereof, and was duly acknowledged and 
recorded in the several offices of the recorders of the different counties 
in the State of Arkansas, wherein the property thus conveyed was 
situated, as will appear by a copy of said deed herewith filed, marked 
Exhibit D, and made part hereof. 
And your orators would further show that the holders of a ma- 
jority in number and value of the bonds issued by said Memphis 
and Little Rock Railroad Company under said mortgage deed of 
date of the first day of March, 1871, as aforesaid, did notify, in 
writing, the said Henry IF. Vail, trustee in said deed, that said com- 
pany failed or refused to pay the coupons on said bonds held by 
them that matured on the first day of January and on the first day 
of July, 1872, respectively, according to the terms and conditions of 
sald coupons, and that the holders of such coupons elected to post- 
pone the collection of said coupons and a sale of the property con- 
veyed by said mortgage for the payment of the said coupons that 
matured on the first d: ay of January, 1872, for twelve months there- 
after, as provided in said mortgage, and said term of twelve months 
thereafter, as provided in said mortgage, had elapsed and expired, 
and no provision had been made by said Memphis and Little Rock 
Railroad Company for the payme nt of said coupons, and they, the 
sald holders of a majority in number and value of said bonds, on 
account of said failure to pay said coupons, did thereupon re- 
10 quest and direct, in writing, the said Henry IF. Vail, as such 
trustee, to make sale of the property of all kinds, real, per- 
sonal, and mixed, including lands, road-beds, right of way, ware- 
houses, depots, depot grounds, rolling-stock, charter rights, privi- 
leges, or franchises, and charter of said Memphis and Little Rock 
Railroad Company, and so conveyed to said Henry F. Vail, as trus- 
tee, in and by said deed of second mortgage, in order to pay, first, 
the expenses of said sale, and, second, te the payment pro rata of the 
unpaid coupons due on said bonds of said company aforesaid, and 
to secure the payment whereof said mortgage deed was executed ; 
and tlie said Henry F. Vail, as such trustee, did, after receiving said 
written notice, cause to be prepared a printed notice that he would, 
in pursuance of the within request and direction of a majority in 
number and value of the bonds issued by said Memphis and Little 
Rock Railroad Company under said deed of mortgage of date of the 
first day of March, 1871, on account of the failure to pay the in- 
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terest coupons due and that matured on said bonds on the first 
day of January, 1872, and the first day of July, 1872, as aforesaid, 
offer for sale, and would sell, to the highest bidder, on Monday, 
the seventeenth day of Mareh, 1872, between the hours of 10 
o’elock a. m. and 3 o’cloeck p. ni. of said day, for cash in hand, at 
the eastern terminus of the Memphis and Little Rock railroad, all 
the lands, franchises, and rolling-stock, iron rails, cross-ties, road- 
bed, right of way, depots, depot buildings, charter rights, and privi- 
leges, and every other species of property belonging to said com- 
pany, or so much thereof as might be sufficient to pay, first, the 

expenses of said sale, and, second, the payment pro rata of 
1] the unpaid coupons due on said bonds secured by said mort- 

eage, but that said sale of property would be made subject to 
the lien on the whole or any part thereof that might exist in favor 
of the holders of the bonds known as the first-mortgage bonds of said 
company, amounting to one million three hundred thousand dol- 
lars, and the coupons thereon that had not been paid and were 
secured by the mortgage executed on the first day of May, 1860, by 
the said Memphis and Little Roek Railroad Company to Sam. Tate, 
Robert C. Brinkley, and George C. Watkins, as trustees, and which 
mortgage was duly recorded ; and, furthermore, subject to all liens 
of the State of Arkansas upon said property, or any part thereof, 
previously to the Hien arising under said second-mortgage deed of 
said company under which this sale was made, and also subject. to 
all other hens whatever that are superior to the lien created by said 
mortgage; and the said railroad company had on their part cove- 
ranted in their behalf that upon said sale being had the company 
thereby waived the right of equity of redemption in or to any of 
the property which might be sold under said deed of mortgage, and 
also the benefit of any and all appraisement, valuation, or stay laws, 
and that the title of the purchaser should be complete at said sale, so 
far as the company was concerned; and said Henry If. Vail, as such 
trustee, did cause said printed notices of the time and place, terms 
and conditions of said sale to be posted at six of the most publie 
places in each of the counties of Pulaski, Prairie, Monroe, St. Fran- 
cis, and Crittenden, of the State of Arkansas, one of said notices 

being posted at the court-house door of the said several coun- 
12 ties and at the eastern terminus of said road more than twenty 

days previous to said day of sale; and did, furthermore, cause 
to be published before said sale at least two Insertions in the weekly 
Hhewspapers stvled the * Little Rock Republican “and “ Little Rock 
Gazette,” published in the county of Pulaski aforesaid, and in the 
weekly newspaper published in the county of Prairie aforesaid, called 
the “ White River Journal,” and inthe weekly newspaper called the 
“ Forrest City Times,” published in the county of St. Francis afore- 
said, said counties being the counties through which the line of said 
railroad is located, and its property, real and personal, mostly situ- 
ated and being, and said newspapers being the ones published in 
suid counties ; and the said Henry F. Vail, as such trustee, did, on 
the day fixed for the sale of said above-described premises, attend 
in person at the place fixed for said sale, at the eastern terminus of 
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said Memphis and Little Rock railroad, in the county of Crittenden 
and State of Arkanses, and did then and there, between the hours 
of 10 o’clock a.m. and 3 o’elock p.m. of said day, the seventeenth 
day of March, 1873, offer for sale, and did sell, to the highest bidder, 
for the sum of fifteen thousand dollars in cash, all the lands, fran- 
ehises, and rolling-stoek, iron rails, cross-ties, road-bed right of way, 
depots and depot buildings, charter rights, privileges, rights, credits, 
and effects, and every species of property belonging to the Memphis 
and Little Rock Railroad Company, so faras the same had been con- 
veyed to him by sald second-mortgage deed : and he had the power 
to sell the same thereunder, and with all rights of equity of re- 
demption in and to any and every part thereof waived on the 
15 part of said company, as well as the benefit of any and all 
appraisement, valuation, or stay laws, and by absolute title to 
the purchaser, so far as said company was concerned, subject, how- 
ever, to the lien on the whole or any part thereof that might exist 
in favor of the holders of the bonds known as the first-mortgage 
bonds of said company, amounting to one million three hundred 
thousand dollars, and the coupons thereon that had not been paid, 
and which mortgage was executed on the first day of May, 1860, to 
secure the payment of said bonds and coupons by said Memphis 
and Little Rock Railroad Company to Sam. Tate, Robert C. Brink- 
ley, and George C. Watkins, and which mortgage was duly recorded ; 
and, furthermore, subject to all the liens of the State of Arkansas 
upon such property, or any part thereof, arising previously to the 
lien of said second-mortgage deed, and also subject to all other liens 
whatsoever that were superior to the hen created by said mortgage 
deed, and for the discharge and payment whereof, and every part of 
the same, said property as sold was to be held by the purchaser 
thereof, Hable and subject, ana that the said Stillman Witt, being 
the last and highest bidder, became the purchaser thereof for the 
sum of fifteen thousand dollars, to whom said Vail executed a deed 
In fee-simple as above, conveving said property, subject to all the 
liens aforesaid that existed prior to the execution of said seeond- 
mortgage deed, and then and there, at said sale, and previous to its 
taking place. 
Which deed of the said Henry I. Vail to the said Stillman Witt 
was duly signed, sealed, and delivered by the said Vail on 
14 the 17th day of March, 1875, and was duly acknowledged by 
him on the 21st day of the same month, and was duly admitted 
to record in the recorder’s offices in the several counties in which 
said property was situated, as will be seen by a copy of the same 
herewith filed and marked Exhibit D No. 2, and made part hereof. 
And your orators would further show that by his certain deed of 
conveyance made by said Stillman Witt, and dated on the 29th day 
of March, 1873, which recited the said mortgage to said Vail, the 
sale of said property thereunder, the purchase by said Witt for him- 


self and the other parties hereinafter mentioned, the execution of 


said deed by said Vail to said Witt, and that the said Witt and said 
other parties were the holders and owners of all the second-mortgage 
bonds and the coupons thereon, so issued by the Memphis and Lit- 
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tle Rock Railroad Company, amounting to one million of dollars of 
principal, and that the said deed was made by the said Witt for the 
purpose of declaring the respective rights, interest, and ownerships 
In the said property so purchased by the said Witt for himself and 
the said other parties; that is, thatthe said Witt owned one hundred 
of the said second-mortgage bonds, each for the sum of one thou- 
sani a ars, With the coupons thereon, and was entitled to retain, 
hold, and own one-tenth of said property; J. Tl. Wade owned 
one hundred of said second mortgage bonds, each for one thou- 
sand dollars, with the COUPOns thereon, and was entitled to hold 
and own one-tenth of said property; that John J. Astor owned 
forty of said second-mortgage bonds, each for the sum of one 
thousand dollars, with the coupons thereon, and was entitled 
to have and own two-fifths of one-tenth of said prop- 
1.) erty; that Robert Lennox Kennedy owned thirty of said 
second-mortgage bonds, of one thousand dollars each, with 
coupons thereon, and was entitled to have and own one and a half 
fifths of one-tenth of said property; that A. A. Low owned twenty of 
sald second-morteage bonds, of one thousand dollars eaeh, with 
coupons thereon, and was entitled to have and own one-fifth of one- 
tenth of said property; that George I. Adee owned ten of said second- 
Mortgeace bonds, of one thousand dollars each, with COUPOns thereon, 
and was entitled to have and own one one hundredth part of said 
property ; that Hugh L. Brinkley owned three hundred of said second- 
mortgage bonds, of on» thousand dollars each, with coupons thereon, 
and was entitled to have and own three-tenths of said property ; that 
Sam. Tate owned one hundred of said second mortgage bonds, of one 
thousand dollars each, with coupons thereon, and was entitled to 
have and own one-tenth of said property ; that William B. Greenlaw 
owned three hundred of said second mortgage bonds, of one thousand 
dollars each, with coupons thereon, and was entitled to have and 
own three-tenths of said property ; and that each of the said parties, 
having paid to the said Witt his share of the said sum of fifteen 
thousand dollars so paid by lim to-said Vail, in consideration there- 
of and the premises, said) Witt did) thereby release, convey, assign, 
transfer, quit-claiin, deed, set over, to each of the sid parties respec- 
tively, the proportionate share or Interest In said property, before re- 
eited, subject to the Hen and incumbranees referred to in said deed 
from said Vail to said Stillman Witt, each party agreeing that 
16 all of the parties to said deed should hold and have his said 
proportion, share, or interest In said property. Which deed 
was duly signed and sealed by all of said parties, and was by them 
duly acknowledged and admitted to recordin the several counties 
aforesaid, as will appear by a copy of said deed herewith filed, marked 
Exhibit FE, and made part hereof, 

That on the 17th day of November, 1875, all the parties to said 
last-named deed made their certain deed of conve wae of that date, 
duly signed, sealed, and delivered, to the Memphis and Little Rock 
Railway Company, which recited said deed of mortgage to said Vaal, 
the sale aforesaid of said Vail, the deed of said Vail tosaid Witt, the 
suid deed or declaration of interests of said Witt to Wade and others, 
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that the Memphis and Little Rock Railway Company was vested 
with franchise to be a corporation under the laws of the State of Ar- 
kansas, and had become duly organized in conformity with the laws 
of said State, with capacity in its corporate capacity, to take, hold, 
and exercise other franchises, and particularly with capacity to ac- 
quire, hold, maintain, and operate the continuous railway from Hope- 
field to Little Rock, commonly knownas the Memphisand Little Rock 


railroad or way, together with its appurtenances and equipments of 


every kind, and that said railway company had agreed with the grant- 
ors to said deed to buy said railroad, its property and appurtenances, 
upon certain termsand conditions therein particularly set forth, among 
others of which was the execution of a first mortgage of said railway 
company to the New York Guaranty and Indemnity Company here- 
inafter to be more particularly referred to; and therein and 
17 thereby the said grantors, Witt, Wade, Astor, Kennedy, Law, 
Adee, Greenlaw, Brinkley,and Tate, did thereby grant, bargain, 
and sell unto said railway company all their right, title, and interest by 
them acquired as aforesaid to said railroad, including all of the railways, 
rights of ways, charters, franchises, and property of every kind and 
nature whatever, more fully described in said deed from said Vail 
to said Witt, with all and singular the tenements, hereditaments, 
and appurtences thereunto belonging or in anywise appertaining, 
with a covenant on the part of said railway company that it should 
perform and keep all and every of the conditions, covenants, agree- 
ments, and provisions contained in the several mortgages therein 
mentioned, or either of them, to be by it performed and kept, 
among Which was the said mortgage to said New York Guaranty 
and Indemnity Company, which deed was duly executed, delivered, 
acknowledged, or proved by all of said parties thereto, and was duly 
adinitted to record in all of said counties, as will appear by a copy 
thereof herewith filed, marked Exhibit F, and made part hereof. 
That after the organization of said railway company in the man- 
ner above stated the said railway company, by its deed of trust 
dated December 1, 1875, duly executed, recited truly that a large 
sum of money had become due to the holders of the bonds secured 
by said first-named deed of trust to said Tate, Brinkley, and Wat- 
kins; was indebted also to various other persons and corporations 
for money used in the construction and equipment of its said rail- 
road, and that the said railway company had become the owner 
by purchase of the railroad charter, franchises, and all other 


1s property of whatever kind or nature of said Memphis and 
Little Rock Railroad es subject, nevertheless, to the 
lien of said mortgage or deed of trust securing the payment of 


said thirteen hundred thousand lollare of bonds, and the accrued 
interest thereon, and to the payment of further sums due as afore- 
said, on account of the construction and equipment of said railroad, 
to an amount exceeding in all two millions six hundred thousand 
dollars: that the stockholders of said Memphis and Little Rock Rail- 
way Company, at a general meeting thereof, duly held, had for the 
purpose of procuring an extension of time for payment of said 
bonds and arrears of interest thereon, and the extension and settle- 
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ment of the other sums of money due as aforesaid, authorized the 
oak a bonds bearing even date therewith by said railway company 
to the amount of said two millions six hundred thousand dollars, 
and interest to aecrue thereon at the rate of eight per cent. per 
annum, and the securing the payment of the same by a mortgage 
or deed of trust,as hereinafter set forth, and that the said company 
had issued, or prepared for issue, for the purpose and by the author- 
ty aforesasd, twenty-five hundred bonds, of one thousand dollars 
each, whieh were numbered from 1 to 2500, inclusive, amounting 
In the aggregate to the sum of two millions six hundred thousand 
dollars. which, ineludine four hundred bonds of S250 each, num- 


i 
bered 2o01 to 2000, inclusive. all bearing evel dons therewith, by 
each of which bonds the said railway company acknowledged 
itself indebted and promised LO) pay to the bearer at the oflice 
of the New York Guaranty and Indemnity Company, in the 
cliiv of New York, on the first day of January, 1904, 
WD one thousand doilars in lawful money of the United States ot 
\ Werica, Wiih interest thereon trom the first day ol July, 


IST4, at the rate of eight per cent. per annum, pavable semi-annually 
on the first avs (| Janvary and July of each vear, on the presenta- 
tion and surrender at the offiee of said New York G ruaranty and In- 
: Col ~ the interest coupons thereto a nnexed, as they 


should SCV rally fall due: and thet the sald railway COMpahYV thereby 
io ie holder of said bond that 1f default should be made 
for six months mn the payment of any of the interest coupons thereto 
annexed the principal sum of said bonds should immediately become 
due and pavable: and that the said railway company had deter- 
mined LO secure the pret ment of the sd bonds, with interest the Treon, 
In the manner therein provided, and the said railway company 
thereby, in order to secure the due and punctual payment of the be- 
fore-mentioned twenty-nine hundred bonds and the accrued interest 
thre reon, ana for ana 11) consideration of the premise s, eranted, bar- 
gained, and sold unto the said New York Guaranty and Indemnity 
Company, as trustee, and in trust, and its successor or successors, and 


‘eter 
agreed WIth 


—- wt 


it) 


his or their survivor or survivors and assigns, forever, all and singu- 
lar the railroad and rights of way from the west bank of the Missis- 
sip " river, in or near Tlopefield, in the county of Crittenden and 
State of Arkansas, to Little Rock, in the county of Pulaski and State 
ot Ale caas the connections of said railroad with the Cairo and 
fulton railroad and the Little Rock and Fort Smith rallroad, and 
ahiy railroad ce pots and riohts of Way in the city ot Memphis, State 
~Pennessee, belonging to said railroad eompany, and all 

20 rails, trestles, ties, track, side tracks, switches, bridges, depots, 
stations, Water-tanks, machine - shops, car-houses, engine- 
houses, Workshops, superstructures, engines, cars, Wagons, machinery, 
tools, boats, whart-boats ; ne lines, oll, fuel, supplies, and equipments 
that said railroad company then owned or might thereafter acquire 
or become entitled to im the States of Arkansas and Tennessee or 
elsewhere pertaiming to the main line of said road from Memphis to 
Little Rock, and also all and singular all lands, real estate, proper ty 
of every kind, real, personal, and mixed; books of account; records, 


») 
nn —2 (9) 


10 THE MEMPHIS & LITTLE ROCK RAILROAD CO., &C., VS. 


muniments, and evidences of title, and choses in action which were 
then owned or might thereafter be acquired by said railway ove 
pany, and also the charters, franchises, privileges, and immunities, 
including the right or franchise to be a corporation, which the said 
railway company then owned or possessed or might thereafter own 
or acquire in the States of Arkansas and ‘Tennessee or elsewhere, and 
also all the income, rents, issues, tolls, profits, receipts, moneys, rights, 
benefits, and advantages had, received, or derived by the suid rail- 
way company from its railroad or other property or in any other 
way Whatever: To have and to hold all and singular the said prem- 
ises, properties, things, and rights and privileges, immunities, char- 
ter, and franchises, and their appurtenances thereby conveyed or 1n- 
tended to be conveyed, to sald New York Guaranty and Indemnity 
Company, trustee, as aforesaid, and its suecessor or Pr and 
his or their survivor or survivors and assigns, forever, the said rail- 
way company thereby covenanting with said trustee that it was law- 

fully seized and possessed of said granted property, and had 
21] good right to convey the same in manner and form as afore- 

said; that it was clear of all incumbrances, except the deed 
of trust first above mentioned, and that it would forever warrant and 
detend thegitle thereto against all lawful claims whatever: Provided, 
however, That the said conveyance was upon certain conditions, to 
Wit: 

That so long as the said railway company should not make 
default in payment of either principal or interest on any of the 
aforesaid bonds or coupons, as the same might, respectively, become 
due and payable, and should faithfully perform the conditions of 
sald bonds and the stipulations and conditions of said conveyance, 
sald railway company should be entitled to retain possession of the 
railroad and other property thereby conveyed and receive and enjoy 
the income thereot. 

That the said railway company, so long as there should be no 
default in the payment of the principal or the interest on the bonds 
issued under said trust, should have the right to sell or convey any 
or all of the lands of the said railway company granted by the 
United States or the State of Arkansas in aid of said railroad, or 
otherwise acquired by said company, and not necessary to or conven- 
lent to the operation of the same, and should apply all the pro- 
ceeds of the said lands for the term of three vears to the purchase of 
cars, engines, and equipments for its said railroad and for better- 
ments to said road, and after the expiration of said term should 
apply one-half of the net proceeds as aforesaid to the betterment or 

equipment of said railroad, and the other half of said pro- 
22 cecds should be paid to said New York Guaranty and Indem- 

nity Company, to be by it invested in the purchase of the 
bonds secured, or intended to be secured, by said deed of trust, at 
the lowest market rate, said purchased bonds and the coupons 
annexed to be canceled by said trustee as soon as purchased. 

That said railway company would, from time to time as incurred. 
pay all charges, costs, expenses, and compensation of said New York 
Guaranty and Indemnity Company, and its successor or suecessors 
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and survivor or survivors, in and about, or for the execution of said 
trust, and would in all things keep the said trustee or its successors 
fully indemnified and saved harmless of, from, and against all costs, 
damages, charges, and expenses which said trustee or its successors 
might sustain, or be put to In consequense of accepting said trust, 
or of anything that might be done, or omitted to be done under it, 
saving only such damages as might arise from any culpable act or 
neglect of said trustee. 

That in case default for the space of sixty days should be made in 
the payment of any of said interest coupons, or of the principal sum 
of any of said bonds as they should respectively fall due, the said 
trustee, its suecessor or successors, and its or their survivor or 
survivors, on the written request of a majority in interest of the 
holders of said bonds might and should enter in and upon and 
take possession and operate all and singular said railroad and 
all other property, real, personal, or mixed, thereinbefore con- 

veved, or intended to be conveyed, and take and receive 
20 the income and profits thereof; and if any of the interest- 

coupons or the principal sum of any of the bonds aforesaid 
should be or remain unpaid for the Space of six months from the 
time or times that they respectively fall due or were payable, the 
principal sum of said bonds should become due and payable forth- 
with, and the said trustee, his successor or successors, and his or their 
survivor or survivors, on the written request of the holders of one- 
sixth part or more in interest of said bonds, might, and should, enter 
Inand upon and take possession of and operate, all and singular, the 
sald railroad, and all other property,. real, personal, and mixed, 
there before conveyed, and take and receive the income and profits 
thereof, and might and should sell, all and singular, said railroad 
and lands, and all other property, real, personal, and mixed, with all 
the charters, rights, privileges, Immunities, franchises, and choses in 
action of said railway company thereinbefore conveyed, or intended 
to be conveyed, and execute and deliver to the purchaser or pur- 
chasers deeds and conveyances which should yest in said purchaser 
or purchasers all the estate, right, title, and interest, whether legal 
Or equitable, of said trustee, or of said railway COMMpAany, In fee- 
simple, absolute, free of equity or of redemption of, In, or to said 
railroad lands, property, charter rights, privileges, immunities, and 
franchises, and every part and parcel thereof, and said deed and con- 
veyances should forever bar and estop said railway company. 

And it was further covenanted and agreed, by and between the 

parties thereto, that, in e@ase of a sale, whether judicial or 
24 otherwise, of said premises embraced in said mortgage, the 

amount of the bid or purechase-money might be paid and 
satisfied in whole or in part by the outstanding bonds and coupons, 
and said bonds and coupons should be received in whole or in part 
payment and satisfaction by the said trustee, its successor or succes- 
sors, or his or their survivor or survivors, according to their value, 
to be ascertained and determined by the net amount arising from 
sald sale. And it was further covenanted and agreed, by and between 
the parties thereto, that, in case of any sale, Judicial or otherwise, of 
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the premises embraced in said mortgage, and a holder of a majority 
in interest of the then outstanding bonds secured by said mortgage, 
should, in writing, request the sald trustee, or its successor or suc- 
cessors, or his or their survivor or survivors, so to do, it, they, or he 
were authorized to purchase the premises embraced therein, for the 
use and benefit of the holders of the then outstanding bonds and 
coupons secured by said mortgage. And that, having sO purchased 
said premises, the right and title thereto should vest in said trustee 
or trustees, and no bondholder should have any claim to the premises 
or to the proceeds the reof. except for his pre rata shi: ale of the pro- 
f said pre Ise 5. as Fe pra SeHLE d in ad new Compr ny Or COPPora- 


ceeds of : 
bondholders. for 


tion to be formed by a majority in interest of said 
the use and benefit of the holders of the bonds secured thereby. 
And whenever the holders of a majority of said bonds should have 
organized a new company or corporation 

all the hol lers of the raping by sal 1 morteag eS, the sac 
25 trustee, or its suecessor * SUCCEeSSOLVS, Or lis SUPA Ivor Or SUT- 
vivors, should reconvey ‘the premises so purchased by it, him, 
or them to said new COMpPany Or corporation. 

That in order to supply, without the proceeding on the part of the 
bondholders thereinafter provided for, the VaACahney threat melt be 
caused by the removal, resignation, or disability of the said trus 
the New York Guaranty and Indemity Company, it oe by agreed 
that upon the happening of either of satd events, William Ss. Pier- 
son, of Windsor, Connecticut, Watson Matthews, of Sow York, and 


hk. k. Dow, of ee Hampshire, or the survivor or survivors of 


ae 
sclid] \ 4 VV 


them, should become the trustee or trustees in the place of 
York Guaranty and Indemnity € ene with the same power and 
effect as if he or they were originally made Trustees: and if Wills furt he r 
agreed that said New York Guaranty and Indemnity Comipany 
might resign and discharge itself of said trust, and by the consent 
of a majority In Interest of said bondholders: and that said Pier- 
SOl), Dow. and Matthews, Or either of them, might iso Vr S100) and 
be discharged in ike manner; and it was further agreed that either 
of f the district courts of the Lnited States for thy e district i} which 
is situated the city of New York, in the State of New York: the city 
of Memphis, in the State of Tennessee and “a city of Little Rock, 
in the State of i ON a pe tition of a majorit of the outstanad- 
Ing bondhol le rs tor the remov: “| of any trustee ay trust Sand that 1) 
ease of the death, resignation, or removal of any trustee a successor 
or successors should be appointed by said cour on a petition of a 


majority in interest of the nanenes of the then outstanding 
of? ae -_ => 
26 bonds secured by said morte: add bai 
so appointed should thereu oa become vested with all the 


powers, authorities. and estates OT inted {oO or conferred Wpon the 
New Y ork Guar: ity and Inde WwW nity (on) pany lyy eryel CONV yinee, 
and all the rights and Interest requisite hoe nable thi hi to execute 
the purposes of sald trust without any further assurance or con- 
veyvalhlice, as will be seeh by a COPY of siid deed ay PEULLO filed, marked 
Exhibit IF? ; 

Your orators would further show that George C. Watkins departed 


for the use and benefit of 


ROBERT K. DOW ET AL., &. 13 


this life on the seventh day of December, 1872, and that afterwards 

said Tate and Brinkley resigned their trust under said mortgage of 
May 1, 1860, and that on a proper application of the holders of the 
bonds secured by said mortgage the United States cireuit court in 
chancery sitting, for the eastern district of Arkansas, appointed 
William S. Pierson, Sam Tate, and Robert C. Brinkley as trustees 
In said mortgage to fill said vacancies. 

That afterwards the said New York Guaranty and Indemity Com- 
pany resigned its trust under said mortgage to it of date December 
lL, 1S75, and that thereupon William S. Pierson, Watson prions 
and R. Ik. Dow became trustees under said mortgage by the terms 
thereof, 

That on the twenty-eighth day of June, 1875, said Pierson, Dow, 
and Matthews filed their bill in — in this honorable court, 
setting up the execution of said mortgage of December 1, 157 
stating that the bonds secured by said morteage had become due and 
pavable by reason of the default of said) Memphis and Little Rock 
Railway Company in pay Ing the interest due thereon, and praying 

threat the said morte Ave mioht be foreclosed, in which said 
24 Memphis and Little Rock Railroad Company, said Meniphis 

and Little Rock Railway ia perches others were made de- 
fendants: that during the pendeicy of said suit—that is, on the 
the twenty-first day of November, 187 G—leave was given by the 
court to make said Sam Tate and Robert C. Brinkley co-plaintiffs 
with said Pierson, Dow, and Matthews; whereupon they, on the 
day and vear last aforesaid, filed an amendment to the bill In sald 
suit, setting up in substance that after the reorganization of the 
Memphis and Little Rock Railway Company, if made a proposal in 
writing to the holders of the bonds of the Memphis and Little Rock 
Railroad Company, secured by said Morte@age of May 1, 1860; that 
the said rulway company should issue bonds secured by a mort- 
gage on all its property and franchises and future acquisitions of 


Sets 


every kind, for the aggregate amount of twenty-six hundred thou- 
sand dollars, payable at the end of thirty vears, and bearing In- 
terest at the rate of eleht per centum per annum ; to issue other 
bonds, having twent y-tive years to run, with Interest at the rate of 
six per centum per annum, to be secured by a second mortgage on 
the same property, said bonds amounting in the npeniestate to one 
million of dollars; to issue certain other bonds, pavable in thirty 
Veadrs, bearing interest at the rate of seven per eehntuM per abhhuim, 
amounting in the aggregate to one million of doilars; to be secured 
by ad morfeage on the ineome of said road: and to issue stock of said 
ratlway COMMpPany amountins to So,000,000, and proposing LO place 
LO }) ace in the hands of trustees for distribution, as therelnafter pro- 
vided, the following securities : 
$2,100,000 first-mortgage bonds. 

SOOO OOO second-mortgage bonds. 
IS SHO0.000 Ineome bonds. 

SHO0O 000 stock. 


? To authorize said trustees for distribution to issue to the holders 
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of the bonds and coupons secured by the mortgage of the Memphis 
and Little Rock Railroad Company, on Mav 1, 1560, the first-mort- 
eave bonds of the said railway company, and to hold the said bonds 
and coupons of the said railroad company, for the specific benefit of 
the bonds of said railway COM Panny issued therefor, until all legal 
questions should be removed or seitled satisfactorily to said trustees: 
that said railway company should reserve $3,000,000 of its stock to 
be used in exchange for the stock of the said railroad company, to be 
exchanged at par values. 

That a majority in value of the holders of the bonds of the said rail- 
road company assented tosaid proposition, subject toa condition under- 
written, that nothing contained in their assent should be construed 
to deprive them of their rights and security, or as an acknowlede- 
ment of satisfaction for the old securities in such case, to be sur- 
rendered to the trustees, until all questions, legal orequitable, should be 
fully settled as to the legality of the new issue of bonds and the mort- 
eave securing the same, as a first lien. That James Tinker, William 
S. Pierson, and R. ik. Dow should act as sueh trustees for distribu- 
tion. That said amendment further showed that there was-a large 
amount of interest due on said bonds of May 1, 1860, issued by said 
railroad company, praying for a foreclosure also of said mortgage of 

Mav 1, 1860. 
29 That said cause came on for final hearing on the twenty- 
first day of November, 1876, and that, the premises being 
seen and fully considered by said court, it was found that there was 
due on said bonds of said railroad company, secured by said mort- 
gage of Mav 1, 1860, the sum of $1,088,548.80, with six per cent. in- 
terest from the first day of November, 1S76; and that there was due on 
the bonds secured by said mortgage of said railway company, dated 
December 1, 1875, $5,016,000, which said companies were respect- 
ively ordered to pay, in default of which it was decreed that the 
sald mortgages of date May 1, 1860, and December 1, 1875, should 
be foreclosed, and that the equity of redemption of the said defend- 
ants in said suit be forever foreclosed, the said charter privileges, 
franchises, Immunities, road-bed, rights of way, lands, and = other 
property being described and set forth in said decree in the language 
of said mortgages respectively. [t was by said court further decreed 
that said property thus deseribed should be sold to the highest 
bidder, in case of the non-payment of said sum of money, and that 
if said Pierson, Dow and Matthews, trustees in said mortgage of De- 
cember 1,1873,should purchase the property and rights, privileges, and 
franchises embraced in said last-named mortgage the commissioner 
appointed to make such sale should execute a deed conveving the 
purchased property to said trustees for and upon the expressed trust 
of said mortgage of December 1, 1873: that is to say, upon trust 
that they should convey the same to such new company or corpora- 
tion as might be organized by the majority in interest of said 
30 bonds, upon demand_ thereof, according to the terms of said 
mortgage, as hereinbefore recited. | 

That no part of said moneys having been paid, Alfred Sully, the 

commissioner appointed in said decree for carrying it into effect, 
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advertised for sale, on the twenty-seventh day of April, 1877, all the 
charters, privileges, Immunities, franchises, lands, and other prop- 
erties described in said two mortgages of May 1, 1860, and Decem- 
ber 1, 1875, for sale to the highest bidder,and sold them accordingly 
on the day and year last aforesaid for cash in hand, as by sald decree 
directed; at which said sale the said charter privileges, franchises, 
and lands, and all other property mentioned in said mortgage of 
May 1, 1860, was bought by said Pierson, Dow, and Matthews for 
the sum of one hundred and twenty-five thousand dollars, and that 
the property, rights, franchises, and other property mentioned in the 
said mortgage of December 1, 1875, was also bought by them for 
the sum of one hundred and twenty-five thousand dollars, which 
sums were duly paid by them; and that, on the twenty-eighth day 
of April, 1877, the said commissioner reported all his acts in the 
premises to said court, when the court, on due consideration, fully 
approved said sale and directed the said commissioner to execute 
and deliver to said purchasers a deed conveying all the said prop- 
erty, charter, and franchises to said Pierson, Dow, and Matthews, in 
trust for all the holders of the bonds secured by said Mortgage of 
December 1, 1873; all of which will be more fully seen by reterence 

to a copy of said original and amended bills, final decree, 
OI report of commissioner, and order approving the same, hereto 

annexed and marked Iexhibit “G,” and made part hereof. 

That accordingly, on the twenty-eighth day of April, L877, said 
commissioner executed his deed of conveyance to said Pierson, Dow, 
and Matthews, by which he conveyed to them all the said charters, 
privileges, Immunities, and franchises, lands, and other property in 
said mortgages and decree particularly set forth and described, to 
hold 1h) fee-simple, subject to the trusts in sald decree mentioned, cls 
will be seen by a copy of said deed herewith filed, marked Exhibit 
“11,” and made part hereof. 

That amone those for whom said trustees bought at said _ sale, 
being the holders of a majority in value of the bonds of said Mem- 
phis and Little Rock Railway Company, secured by said mortgage 
of December 1, 18738, were certain parties as shareholders of the 
Memphis and Little Rock Railroad Company, as reorganized, who 
drew up and subscribed an instrument of writing, dated at Little 
Rock April 20, 1S77, which reeited the execution of said Morte@aLes 5 
the said sale under said mortgage to Vail; the organization of said 
Memphis and Little Rock Railway Company; the proceedings and 
sale in said foreclosure sults, declaring thereby that thev did thereby 
reorganize the said Memphis and Little Rock Railroad Company, 
under and by virtue of the provisions of the act of the General 
Assembly of the State of Arkansas, approved January 11, 1555, en- 
titled “An act to incorporate the Memphis and Littie Rock Plank or 

Railroad Company;” and the act of the General Assembly of 
OZ sald State, approved January 19, 1855, entitled “An act to aid 
In the construction of the Eastern Branch of the Cairo and 
Fulton Railroad, and to adopt the Memplis and Little Rock survey 
as sald Eastern Branch,” and of all other acts specially amendatory 
of said first-named act, which was accepted by said president and 
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directors of said former Memphis and Little Roek Railroad Com- 
pany declaring and making known thereby that the stock of said 
Memphis and Little Rock Railroad Company, as reorganized, Was 
fixed at thirteen hundred thousand dollars, divided into thirteen 
thousand shares, of one hundred dollars each, and that said shares 
were held by various persons subseri bing sud Paper, all of which 
stock had been fully paid up; that, for the purpose of avoiding con- 
fusion and mistakes, the words “as reorganized ” should be written 
Or printed Immediately after the Hamme of the COMMpany in all COl- 
tracts, deeds, or writings nade by Or to the COMP ANN. thisat sid 
Pierson, Dow, and Matthews were thereby required to convey the 
charter franchises, immunities, privileges, lands, railroad and other 
property by them purchased as aforesaid LO said Memplils ana Lattle 
Roek Railroad Company, as reorganized. 

That said defendant company was afterwards duly organized an- 
der the said laws, and a regular meeting of stockholders was held on 
the thirtieth day of April S77. at whieh a board of directors of 
said Memphis and Little tock Railroad Company (als reoreanized ) 
Was duly elected and qualified, 

That said Memphis and Little Rock Railroad Company 

50 (as reorganized) is now In possession of said charter of said 
Memphis and Little Rock Railroad Company, and all of the 
charters, privileges, and immunities mentioned in said decree, and 
1 said deed from said (‘ommiussioner Sully LO said Pierson. Dow, 


and Matthews, under which they now hold all the ratlroad, right of 


way, depots, road bed, lads, and all other property mentioned i 
said decree, and that said defendant is now engaged in operating 
sald road-. 

That on the first day of May, 4877, the said defendant executed 
to William S. Pierson, and unto vour orators, Dow and Matthews, 
a mortgage of that date, reciting the issue by the defendant of bonds 
to the amount of two hundred and fiftv thousand dollars, and con- 
veying to said Pierson, Dow and Matthews, as trustees, the charter 
of the defendant, with all of its rights, powers, privileges, Immuni- 
ties and franchises, and its railroad and rights of way, and its con- 
nections. with all ol its other property, conditioned thirst ssid COll- 
veyance shouid be void in ease said bonds should be paid according 


to their tenor and effeet, as will be seen by reference to a COP ot 


suid mortgage herewith filed, marked Exhibit K, and made part 
hereof, 
That this was the first Hen created against Said property by the 
defendant. Dee 
That on the second day of May, 1877, the defendant executed its 
second mortgage or decd of trust to said Pierson, Dow. and Mat- 
thews, reciting the issue of bonds by it of thist date. amounting in 
the aggregate to the sum of twenty-six hundred thousand dollars. 
issued for the purpose of raising money for the construction 


ot | and equipment of said raliroad, anal cOonVveyIne LO said Pier- 


son, Dow and Matthews, as trustees therein named. and their 


successor or successors, and his survivor or survivors, and assigns 
jorever, all and singular the railroad and rights of wav from the 


ROBERT K. DOW ET AL.,; &¢. 17 


west bank of the Mississippi river, in or near Hopefield, in the 
county of Crittenden and State of Arkansas, to Little Rock, in the 
county of Pulaski and State of Arkansas, with the connections of 
the said railroad with the Cairo and Fulton railroad and the Little 
Rock and Fort Smith railroad, and any railroad depots or rights of 
way in the city of Memplus, State of ‘Tennessee, belonging to said 
railroad company, and all rails, trestles, ties, tracks, side tracks, 
switches, depots, stations, buildings, water-tanks, machine-shops, 
car-houses, engine-houses, warehouses, workshops, superstructures, 
engines, Cars, Wagons, machinery, tools, boats, wharf-boats, inclines, 
oil, fuel, supplies, and equipments which said defendants then 
owned, or might thereafter acquire or become entitled to, in the 
States of Arkansas and Tennessee, or clsewhere, pertaining to the 
main line of said road from Memphis to Little Rock ; and also all 
and singular all lands, real estate, property of every kind, real, per- 
sonal, or mixed: books of account, records, muniments, and evi- 
dences of title and choses In action, which were then owned or might 
thereafter be acquired by the said defendant ; and also the.charters, 
franchises, rights, privileges, and Immunities, including the right of 
franchise to bea corporation, Which the said defendant then possessed 
or owned, or which it might thereafter own or acquire, in the States of 

Arkansas and Tennessee, or elsewhere; and also all the rents, 
30 Income, issues, tolls, profits, receipts, moneys, rights, benefits, 

and advantages had, received, or derived by the said defendant 
from its railroad or other proyerty, or in any other way whatsoever, 
to have and to hold the same unto the said Dow, Pierson, and Mat- 
thews, as trustees as aforesaid, and unto their successor or successors, 
survivor or survivors, and assigns forever; conditioned that the said 
conveyance should be void in case said bonds should be paid accord- 
ing to their tenor and effect; and it was further stipulated therein 
that said trustees might appoint and employ, at the expense of the 
sald trust estate, all such attorneys, counsellors, agents, clerks, cash- 
lers, book-keepers, engineers, or other agents as might reasonably be 
necessary in the execution of any of said trusts, and that they might 
fix thelr compensation; providing, further, that said defendant 
should from time to time, as Incurred, pay all charges, costs, ex- 
penses, and compensation of said trustees, and their suecessors and 
survivors, in and about or for the execution of said trust, and that 


it should, in all things, keep said trustees or their successors fully 
indemnified and saved harmless of, from, and against all costs, dam- 
ages, Charges, and expenses Which said trustees or their suecessors 


might sustain or be put to In CONseg uchnce of accepting this said 
trust, or of anything that might be done or o1mitted to be done under 
it, saving only such damages as might arise from any culpable act 
or neglect of said trustees; all of which will be seen by reference to 
a copy of said mortgage herewith filed, marked Exhibit L,and made 
part hereof. 
That said Pierson having afterwards died, I*. H. Cossitt, 
OG Ilenry Talmage, Peter Geddes, Alfred Sully, your orator, 
Dow, and John L. Farwell filed their bill on the chancery 
side of this court, against the defendant herein, showing that they 
o— 21d) 
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were severally owners of bonds secured bv sad mortgage of May 4 
IS77, and that said Pierson had departed this life, and praying that 
a successor might be appointed in his place; to which suit the said 
defendant entered its appearance, and on the fifth day of October, 
1SS0., by eonsent ot parties, ra final deeree Waals rendered 1) sald CAUSE 
on the petition of more than one-third of the holders of the bonds, 
secured by said last-named mortgage in value then outstanaing, by 
which it was considered that your orator, said Moran, should be and 
was appointed a trustee under said mortgage in Neu of said William 
». Pierson, as will be seen by ad COP of seid deeree herewith filed, 
marked Exhibit M, and made part hereof. 

That your orator, Moran, has since accepted said trust, and Is now 
acting as such trustee. 

That on the 29th day of November, 1875, the State of Arkansas 
filed her complaint in the Pulaski chancery court against the Mem- 
phiis and Little Roek Railroad Company and others, setting up the 
execution of the mortgage to the State, above referred to, dated Jan- 
uary 10, 1861, stating that nothing had been paid on the debt 
secured thereby, and praying for a decree of foreclosure, and that 
the property conveyed thereby night be sold for the pavinent of 
said debt. 

That afterwards the defendant herein applied to be made a 

OF party defendant in said suit, 1t being in the exclusive possession 
of the property mortgaged to the State, which application Was 
granted; and that thereupon the said defendant herein answered 
said complaint, and said cause proceeded to a final hearing ; upon 
which it was by the said chancery court considered and deerced, on 
the 29 day of December, LS7, that the defendants thereim pray LO 
the State the sum of two hundred and two thousand one hundred 
and thirty-three dollars and thirty-two cents, with costs of suit, with 


interest on the sum decreed, Or that, in default thereof, the property 
thus mortgaged to the State should be sold: from which deeree the 


defendant herein appealed to the supreme court of the State of Arkan- 
sas, Where the same cause came on for hearing on the fourth day of 
March, 1882, and it was by the said supreme court considered and 
decreed that unless the appellants in said cause, or some one for 
them, should pay to the commissioner of said court the sum of two 
hundred and two thousand one hundred and thirty-three dollars 
and thirty-two cents, with interest on said sum from the 22d day of 
December, 1879, until the time of such payment, at the rate of eleht 
per centum per annum, and all the costs in said cause in said chan- 
cery court, on or before the 30th day of March, 1882, said commis- 
sioner should proceed on the day last aforesaid to sell the property 
mortgaged to the State by the Memphis and Little Rock Railroad 
Company as aforesaid, at the front door of the State house. in the 
city of Little Rock, for cash (neither party desiring asaleon a credit ), 
to the highest bidder, as will be seen by reference to a copy of said 

decree herewith filed, marked Exhibit N.and made part hereof. 
38 That Luke E. Barber, Esq., the commissioner appointed by 

sald decree, proceeded toadvertise said property for sale, ACCEL rd- 


if 


> a ee 


= aR ie 
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ine to the terms and directions of said decree, in a newspaper pub- 
lished in the eitv of Little Rock. 

That your orators, being thus advised that nearly all of the prop- 
erty mortgaged to them as aforesaid was about to be saerificed in 
this manner, leaving the bonds secured by said mortgage, amounting 
in all totwo millions six hundred thousand dollars, with very made- 
quate security, proceeded to Inquire into the situation; and, that 
they might not be misled in the premises, they emploved counsel to 
ascertain what their rights were in the matter, and one of your 
orators, said Dow, came to Little Rock in person from his home in 
New Hampshire to be Ina position to take such steps as the interest 
of the beneficiaries named in said mortgage to him and to Pierson 
and Matthews might seem to require. —, | 

On arriving at Little Rock and consulting with his attorneys, 
selected by himself and his cotrustees, he found that the sale was 
approaching, that the president of the defendant company was absent 
from the State, and that no meeting of the board of directors or stock- 
holders was in anticipation, as far as he could learn. On appliea- 
tion to one of the directors of the defendant to know what would be 
done by the defendant to keep the said property from being sold 
and sacrificed under a forced sale, he was told that there was nothing 


to communieate on that subject, or language to that effect. That the 


trustees, your orators, thereupon eaused the Money required 
oy Lo be peid by sald decree to be sent from the city ot New York 

to the city of Little Rock, and, seeing that there Was ho like- 
lilhood that anything would be done by the defendant tO prevent A 
sale of said property under said decree, and not being abie to obtain 
any information on the subject, vour orators, as trustees under said 
mortgage of May 2, 1877, on the twenty-fifth day of March, 1882, 
paid the amount decreed to be paid on sald decree, amounting In 
all to the sum of two hundred and thirty-nine thousand ‘six hun- 
dred and seventy-two dollars and seventy-one cents, which sum was 
then and there paid by them to said commissioner, which fact was 
reported to said supreme court by said commissioner on the twenty- 
eighth day of Mareh, 1SS2, and his report Was thereupon by said 
court in all things approved and confirmed on the same day, as will 
appear by reference toa COPY ot the sad report and the decree ot 
confirmation thereof herewith filed, marked Exhibit “O,” and made 
part hereof. 

That since that time the defendant has taken no step to repay said 
sum of money, or to reimburse them for the costs, trouble. and ex- 
pense that your orators have been put to by reason of the failure ot 
the defendant to pay said sum of money decreed to be a prior len 
Ol) the property aforesald : that the failure ot the defendant is not 
caused by want of ability to pay said sum; that the last annual re- 
port made by the defendant to its meeting of stock holders, held on 
the fifteenth day of February, 1881, officially states the gross receipts 
of the company for the year ending December 31, 1880, as amount- 
Ing to $658,852.40, the operating expenses at $554,855.70, showing 

the net receipts to be $303,998.70; and your orators are In- 
40 formed and believe that the gross receipts of the company 
for the year 1881 exceed the sum of $750,000. 
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Wherefore vour orators, in consideration of the premises, pray 
that the defendant may be required to answer this bill, but not 
under oath, and that on a final bearing an account may be taken and 
stated of the sum due to your orators by reason of their said) pay- 
ment to the State of Arkansas, and of the amount by them expended 
in and about their said trust, or for which they may be lable, up to 
the end of this suit, and of the amount of compensation to which 
they may be entitled for their time, labor, and attention im and 
about said business, and that they may be decreed to be entitled by 
subrogation to all the rights formerly held by the State of Arkansas 
under said decree of March 4, 1882; that a receiver may be ap- 
pointed by this court to take charge of the property mentioned in 
said mortgage of May 2, 1877, and to operate said railroad until 
such time as the net earnings thereof may suffice to pay to your ora- 
tors, as trustees as aforesaid, the sum paid by them to the State, with 
interest thereon, according to the terms of said decree, as well as the 
amounts that may be allowed them for their costs, time, and trouble, 
expended about said business as aforesaid, and that a lien may be 
declared to exist in their favor against all the property mentioned 
in said decree of March 4, 1882, to the same extent as that held by 
the State of Arkansas prior to the time of such payment, and that it 
may be duly enforced by the decree of this honorable court, and 

under its direction, subject to the hen of said mortgage of 
4] May 2, 1877, and for all such other and farther relief as may 
be proper, and to your honors may seem meet, and for pro- 
cess of subpoena against the said Memphis and Little Rock Railroad 
Company (as reorganized). 
U. M. & G. B. ROSE, 


Solicitors. 


I undertake for costs in this ease as usual. 
April 3, 1882. mene snseneenet 


STATE OF ARKANSAS, County of Pulaski: 


I, R. k. Dow, say that the matters set out in the foregoing bill, so 
far as they are stated on my own knowledge, are true, and that so far 
as they are stated on information received from others I believe 
them to be true. 

R. K. DOW. 


Sworn to and subseribed before me. 
Witness my hand and seal of office, as notary public of said 
county, on this 4th day of April, 1882. . 
[Seal ——, Notary Public, Pulaski, Co., Ark.] 
CHAS. M. CONNOR, 
Notary Public, Pulaski Co., Ark. 


4? UNITED STATES OF AMERICA. 
Eastern District of Arkansas: 


Be it rememberod that at a circuit court of the United States of 
America in and for the eastern district of Arkansas, begun and 
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holden on Monday, the 10th day of April, anno Domini one thou- 
sand eight hundred and eighty-two, at the United States court-room 
in the city of Little Rock, Arkansas, the Honorable Henry C. Cald- 
well, district judge, presiding and holding said court, the following 
proceedings were had, to wit, on June 5, 15582: 


Bonert Kk. Dow, Watson Matrrurews, and CHARLES MorAN ) 
??. > 487. 
THe Mempuis & Lirree Rock RAILROAD Co. (as reorganized). J 


Comes the defendant, by b. C. Brown, Esq., its solicitor, and enters 
herein its appearance. 


And on Jane 29, 1882, as follows: 


On this day came the complainants, by U. M. & G. B. Rose, their 
solicitors, and the defendant, by Bb. C. Brown, its solicitor, and de- 
fendant files its demurrer and answer to the bill of complaint herein. 
And thereupon the defendant, by leave of court, files 1ts cross-bill 
against said Robert kt. Dow, Watson Matthews, and Charles Moran, 
as trustees of a certain deed executed by defendant May 2, 1877, to 
which eross-bill the said Dow, Matthews, ana Moran, cs such 

trustees, enter their appearance; and it is ordered that said 
43 cross-cause proceed and be heard with the original bill and 

cause herein, and, upon the same testimony and by consent of 
parties, it is further ordered that the defendants to said cross-bill 
have until the twentieth day of September next to demur to or an- 
swer the same, and that the time for taking testimony in said origi- 
nal and cross-cause be extended to the first Monday in November 
Next. 

| : 
tf In the Circuit Court of the United States for the Eastern Dis- 

trict of Arkansas. In Chancery. 


Robert Kk. Dow, Watrson Matrruews, and Cuarites Moran, Com- 
plainants, 
Ds. 
Toe Mempuis & Lirrte Rock RarLRoAD COMPANY (as reorganized), 
Defendant. 
B. C. Brown. 
Filed June 29, 1882. 
RALPH L. GOODRICH, Clerk, 
By W. P. FIELD, D. C. 
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AD5 fn the Cireuit Court of the United States for the Eastern Dis- 
trict of Arkansas. In Chancery. 


Ronertr K. Dow, Watson Marricews, and CHARLES Moran, Com- 
plaimants, 
: US. 

Toe Memputs & Lirrte Rock RatLRoAD COMPANY (as reorganized), 
Defendant. 


The demurrer and answer of the defendant, The Memphis and 
Little Rock Railroad Company (as reorganized) to the bill of com- 
plaint exhibited against it by the above-named complainants. 


This defendant, by protestation, not confessing or acknowledging 
all or any of the matters and things in the said bill contained in 
manner and form as the same are theirein alleged, does demur to 
said bill, and for cause says: 

1. That complaints have not made or stated such a case as entitles 

them to the relief praved, or to any part thereof. 
46 2. That the State of Arkansas Is a necessary party and 
is hot made a party to this cause. 

3. That the trustees of the deed executed by defendant May 1, 
1S77, to seeure payment of its $250,000 bonds, which deed and 
bonds are stated in the bill and shown to be prior to the deed of 
which complainants claim to be trustees, are hecessaryv parties anid 
are not made parties. 

4. That this court has no jurisdiction to grant the rehef prayed. 

5. That complainants, while asking relief as trustees and alleging 
action taken as trustees, do not sue as trustees. 

G. That there is no equity in the bill. 

And not waiving its said demurrers, or any of them, but relying 
on each and all the same, the said defendant, making all the usual 
and necessary reservations, for answer to said bill says: 

That it admits that the old or former Memphis and Little Rock 
Railroad Company was a corporation created by and organized 
under the act mentioned, and that Exhibit A is a copy of said act. 
It admits that that company had the power to borrow money on the 
mortgage of its charter and works; that on May 1, 1860, it issued 
its 1,500 bonds, each for the sum of $1,000, pavable and bearing 
interest as stated; that to secure payment thereof it, on May 1, 1860, 
executed its deed conveying its charter and property to Watkins, 
Tate, and Brinkley, as stated; that said deed was delivered and was 
recorded in all the counties of the State in which any of such prop- 
erty was situated, and that Exhibit B, with the bill, is a correct copy 

of said deed. | 
47 Respondent admits that the same company on January 10, 

1861, borrowed from the State of Arkansas $100,000, to be 
repaid ten years after date, and bearing interest at eight per cent. 
per annum, and that to secure the payment thereof it executed to 
said State its mortgage of that date, conveying the road and rolline- 
stock ; and also admits that Exhibit C, with the bill, is a correct copy 
of said mortgage. 
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Respondent further admits that on March 1, 1871, to secure pay- 
ment of its other 1,000 bonds, cach for $1,000, the same company 
executed its mortgage, by which it conveyed its franchise and prop- 
erty to flenry IK. Vail; that said deed was recorded in the counties 
in which such property was situated, and that Ixhibit D, with the 
bill, is a correct COpYV of said deed. 

It also admits the sale by Vail and conveyance to Witt, as stated; 
the conveyance by Witt to himself and his associates, and the con- 
Vevahce by Witt and his grantees to the Memphis and Little Rock 
Railway Company ; that all said deeds contained the recitals and 
matters stated in the bill; that all were duly recorded, and that Ex- 
hibits D 2. 2. and I with the bill, are correct copies of said deeds. 

Respondent further adimits the exeeution by the said Memphis and 
Little Rock Railway Company of its bonds to amount of $2,600,000; 
the execution by the same company of its first mortgage, by which, 
on the day stated, December 1, 1875, said railway company con- 
veved the premises mentioned therein and deseribed in the bill to 
the New York Guaranty and Indemnity Company, to secure pay- 

ment of said bonds; that said deed is truly recited in 
+8 the bill; that it was duly and properly recorded, and that 
Mxhibit F 2 is a true copy of said deed. 

Respondent also admits that the said New York Guaranty and 
Indemnity Company resigned, and that by the terms of said deed 
William S. Pierson, Watson Matthews, and R. k. Dow became the 
trustees thereof. And also admits that George C. Watkins died, us 
stated: that R.C. Brinkley and Sam. Tate resigned their trust under 
the suid mortgage executed by the railroed company on May 1, 1860, 
and that Wilham S. Pierson, R.C. Brinkley, and Sam. Tate were 
properly appointed trustees thereof. 

Respondent admits that on the day stated Pierson, Matthews, and 
Dow, as trustees of the mortgage executed by the railway company 
December 1, 18735, filed their bill in this court against the detend- 
ants mentioned, praying foreclosure of said railway mortgage ; and 
that afterwards, on the days stated, proceedings were had and decree 
rendered as stated in the bill; that all the said charter, privileges, 
and properties conveyed and described in the said deeds of May 1, 
1S60, and December 1, 1875, were sold by the commissioner of this 
court and were purchased by said Pierson, Matthews, and Dow, in 
trust for the holders ot the bonds of the railway COMMPAny, secured 
by said deed of December 1, 1875; that said sale was duly confirmed 
by the court, and that Exhibit G, with the bill, is a correct and true 
COPY of said original and amended bills, final decree, report of com- 
missioner, and order of confirmation. 

Respondent also admits that the commissioner conveyed all 
49 the same to said Pierson, Matthews, and Dow upon the trusts 
In the decree mentioned, and that Exhibit H, with the bill, 

Isa true copy of said deed. 

further answering, respondent admits that Pierson, Matthews, and 
Dow purchased said charter and properties for the holders of the 
bonds ot the railway COMpPAany, secured by the deed ot December # 
1875; that such bondholders became shareholders of this defend- 
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ant, and that said bondholders, on April 28, 1877, drew and sub- 
scribed articles of organization of this defendant, declaring that they 
did thereby organize this defendant under the acts in the bill men- 
tioned, and that, by said articles, they fixed the capital stock of this de- 
fendant at thirteen hundred thousand dollars, divided into thirteen 
thousand shares of one hundred dollars each. Said articles also con- 
tained other provisions which will be hereinafter mentioned. Com- 
plainants, for a reason which will become apparent, have failed to 
file a copy of said articles of organization. To give the court full 
information regarding the whole matter, the defendant herewith 
files a copy of them, marked X, which it makes part of this answer. 
Complainants, at this place, also omitted to state the facet that on 
April 30, 1877, the said trustees, Pierson, Matthews, and Dow, by 
their deed of that date, conveyed said charter, and all said proper- 
ties by them so purchased, to thisdefendant. Respondent now states 
this and exhibits herewith a true copy of said deed, marked X 2, 
and makes the same part of this answer. 
Respondent admits that it is now in possession of said char- 

0) ter of the Memphis and Little Rock Railroad Company, under 

which it is organized, and of all the charters, privileges, and 
Immunities, and of all the property conveyed by said commissioner 
to said trustees, and by them to defendant, and that under said deeds : 
it holds the said charter, railroad, right of way, depots, roud-bed, 
lands, and other property mentioned in said decree, and that it 1s 
now engaged in operating said road. 

Respondent admits that this defendant is regularly organized ° 
under said charter, but under no other law; that a meeting of the 
stockholders was held on April 50, 1877; that a board of directors 
was duly elected; and also admits that on May 1, 1877, defendant 
executed and delivered to said Pierson, Matthews, and Dow its 
mortgage reciting the issue by defendant of its bonds to the amount 
of $250,000, and conveying to them its charter, property, and income 
to secure payment thereof, and admits that Exhibit Kt, with the bill, 
isa true copy of said deed; and admits that said deed was the first 
lien against said property created by defendant. Respondent states, 
as Is shown by the deed, that its said bonds were made payable in 
five equal installments of $50,000 each, the first of whieh matured 
on May 1, 1579, and the others on the first day of May, in the vears 
ISSO, 1SS1, 1882, and 1883; and it also states that, by reason of the 
iidebtedness hereinafter mentioned and the many expenditures it | 
has been compelled to make in improving its road, it has been una- 
ble to pay any of its said bonds, although four installments, agere- 
gating $200,000, have matured, and that all said bonds are outstand- 

Ing and unpaid. 
5] Respondent admits that, acting under the eoercion of the 

complainants, Dow and Matthews and of said Pierson, and 
of the persons for whom they purchased on May 2, 1877, it executed 
and delivered to said Pierson, Dow, and Matthews, for distribution 
among its owners and. stockholders, its bonds to the amount of 
$2,600,000, and that on that day, by its deed duly executed, it con- 
veved to said Pierson, Matthews, and Dow its railroad and uppur- 
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tenances, all its property of every kind and character then owned, 
or which it might thereafter acquire, its charter and all its powers, 
privileges, and franchises, and its income, to secure payment of the 
principal and interest on its said bonds, and that its said deed con- 
tained the provisions in the bill stated; and it also admits that its 
said deed was duly recorded, and that Exhibit L, with the bill, is a 
true copy thereof. Bat defendant wholly and positively denies that 
sald last-named bonds, OY any of them, were “issued f for the pur- 
pose ot raisine money for the CONStTLUC tion and equipment of said 
railroad,” and it denies that its said deed contains any recital or as- 
sertion that they were jssucd for any such purpose. That this state- 
ment Was not true was well known to complainants, and its falsity 
is apparent on the face of every paper connected with the transac- 
tion, as well as by the deed itself. It was, perhaps, to enable them- 
selves to make this se allegation, and thus give a semblance of 
legality and consideration to said deed and bonds, Uiat complain- 
ants omitted L© exhibit a COPY of the articles of Organization of this 
defendant, and seg omitted to mention the conveyance by the 

said trustees to {his defend: Hit. 
2 A short statement of the whole matter will show why the 

said articles of organization were omitted, and why such false 
—— Was made, and, respondent submits, will also show that 

id Jast-named bonds and deed are wholly void, and that complain- 
is had no right or interest in the property, and are not entitled to 
the relief prayed. 

As shown by the bill, and more fully by the decree and other ex- 
hibits, the said charte r, railroad, at " other property were purchased 
for the holde rs of the bonds issued by the Me mplis poe, ttle Rock 
Railway Company, secured by the deed executed by that company 
December i. IS733. At the wil of the deeree and sale the railroad 
SO purchase «| (1) 1c ine thes Sallie afte rward CONnVE ye ve to, and how owned 
by, respondent) was completed between its present te rmini at Hope- 
field, on the Mississipp! river, and Argenta, on the Arkansas river, 
opposite Litthe Rock. Its inclines on the Mississippi river in Ar- 
kanens and ‘Pennessce were built, its tracks laid in Memp his “Pon. 
hessce, and its connections with other railroads in th: at city made, 
and its counections as wih ivs since and now used with the Si . Louis, 
fron oe age mage hern railroad, by which it then re ce) and 

still 1 “aches, the city | ' Little Rock, were fully completed. It was 
stocked with en cars, and other rolling-stoek, and this rolling- 
stock was ineluded in the } purchase, and acquired by such bondhold- 
Cl's. This railroad, rolling-st tock, inclines, Ctc.. baeve d been used Sev- 
eral years in doing a general transportation business of passengers, 
niails, and freiehts over the line of said road, and between the 
said cities of Memphis and Little Rock. At the time of such 

O35 purchase and of the execution of the deed of which complain- 
ants claim to be {rustees the : said charter, railroad, rolling- 
stock, lands and all other prope rties purch: ased | Vv said bondholde YS, 
and COl) iveved | OV them through ther suc trustees to defendant, did 
not exceed in value the sum of one nailhion dollars, and the fact that 
sald ri — ad Was thus completed and eq uipped, and that it did not 
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exceed the value aforesaid, wus well known to said bondholders, and 
their said trustees, Pierson, Matthews, and Dow. 

Having acquired said charter, said bondholders, as they lawfully 
might, proceeded to organize this defendant thereunder, and signed 
the articles of organization, a copy of which Is exhibited herewith. 
In and by said articles the yy declared and fixed the capital stock of 
defendant at $1,300,000, divided into 13,000 shares of S100 cach, and 
declared such stock fully paid. Save twenty-five shares, which, 
through their trustees, they induced certain other persons, citizens 

Arkansas, to take to qualify them to act as directors, said pur- 
chasers distributed such shares ot stock alone themselves pro rata 
according to the number of railway bonds held by them, respectively, 
and immediately thereafter accepted and received from defendant 
certificates of Ownership of such shares of stock as fully paid for, 
DV the a of such stock and certificates, said bondholders, 
and each of them, received from defendant full consideration and 
payment for all the charters, franchises, privileges, and property of 
every charactel conveyed by them through their said trustees to de- 

fendant. The charter and property conveyed to defendant 

od did not exceed in value one mijlion dollars. By the issue of 

such stock and. certificates, defendant paid, and its erantors 
received, one million three hundred thousand dollars for 1 

In and by said articles of organization said bondholders, grantors 

defendant, explicitly stated that they organized defendant under 
“a charter they had thus purchased. The words used were 

‘ Now, se Ge we, the undersigned, being the holders of a ma- 
jority of the bonds secured by the mortgage of the Memphis and 
[uittle Roe k | tall w: ay ©. OM pany, unde iy and by virtue ot the provisions 
of the act of the General Assembly of the State of apaeeig itp)- 
proved January 11, 1858, entitled “An act to incorporate the Mem- 
phis and Little Rock Plank or Railroad Company,’ and an act of the 
General Assembly of said State, approved January 19, 1555, entitled 
‘An act to aid in the construction of the Eastern Braneh of the Cairo 
and Fulton railroad, and to adopt the Memphis and Little Rock 
raullroad surve Vy as said Eastern Braneh, and of all other aets Spe- 
Glally amendatory of said first-named act which were accepted by 
the preside nt and directors of said former Memphis and Little Rock 
Railroad Company, do hereby reorganize the said Memphis and Little 
Rock Railroad Company, and do declare and make known that the 
stock of said Memphis and Little Rock Railroad Company, as reor- 
eanized, Is fixed al thirteen hundred thousand dollars, divided Into 
thirteen thousand shares of one hundred dollars each.” 

The only power to mortgage its property conferred upon de- 
fendant by said aets, or by any act amendatory thereof, is con- 
tained in section 9 of the first act mentioned, the material 

part of which is in these words: 

“The said company may at any time increase its capital to a sum 

suflicient to complete the suid road, and stock it with everything nee- 
essary to give it full operation and _ effect, either by opening books 
for new stock or by borrowing money on the credit of the company, 
and on the mortgage of its charter and works; and the manner in 
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which the same shall be done, in either case, shall be preseribed by 
the stockholders at a general meeting,” ete. 

That defendant had, and could have, no power to issue bonds or 
to mortgage its charter and property ee 
ment of moneys borrowed to complete and stock its road, was well 
known to said bondholders and to their said trustees. 

Yet, not content with having already provided for receiving from 
defendant in said stock and certificates far more than the. value of 
the whole premises so to be conveyed by them to it, said bondhold- 
ers, intending to benefit themselves at the expense of defendant in 
and by sad articles, directed their trustees ana agents, Pierson, 
Matthews, and Dow, to convey to defendant only upon condition 
that defendant should, at its Inception and birth, violate its said 
charter, disregard the limitation Ini posed Upon if by the Stat e while i 
ereated it, issue bonds to be given ice themselves, and placryese its 
property, not to secure money borrowed, but to secure pavinent to 
them of such illegal bonds. ‘Those conditions in said articles of or- 

vanization were as follows: 
Ob “Tourth. That we hereby require the said trustees, Will- 
lam S. Pierson, Watson Matthews, and R. Kk. Dow, to convey 
all and singular the property, charter, franchises, rights, privileges, 
and immunities so conveyed to them by such commissioner to the 
Memplns and Little Rock Railroad Company (as reorganized) upon 
the following terms and eonditions, to wit: 

‘Tirst, That said railroad company, as reorganized, shall issue its 
two hundred and _ fifty bonds, payable to bearer at the office of the 
Central Trust Company of New York, in the city of New York, each 
for $1,000, maturing in five equal imstallments on the first days of 
May, in the vears 1879, 1880, 1SS1, 1882, and 1885, bearing interest 
from date at the rate of ten per ecehntum per abnulim, pavable semi- 
annually, at the same place, with coupons for such interest annexed, 
and shall secure the payment of the principal and interest thereof 
by a mortgage of all and singular the said) property, charter, fran- 
chises, rights, privileges, and Immunities, of which mortgage said 
Pierson, Matthews, and Dow shall be trustees, and shall deliver the 
same to the said Pierson, Matthews, and Dow, to be by them sold, 
and the proceeds apphed to the payment of the lens upon the said 


property reserved by the deeree of the sud court directing the siule 
thereot, and to the pavinent of moneys borrowed by them to make 
the cash payment required by said decree. 


“Second. That said Memphis and Little Rock Railroad Company 
(as reorganized) shall execute and deliver to said Pierson, 

7 Matthews, and Dow its 2.340 other bonds, each for the SUT) of 
S1.000, and its one hundred other bonds, each for S250, paV- 
able at the same place thirty vears after date, bearing interest from 
the first dav of July, 1875, and until the first day of July, 1882, at 
the rate of four per centum per annum, and after the last-named 
date at eight per centum per annum, pavable at the same place, 
with coupons for such interest attached, and shall make provision 


for a sinking fund for redemption of such bonds, nipleteibeonae 
said bonds, interest, and sinking fund by a mortgage 


payment of 
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of all said property, charter, franchises, rights, privileges, and im- 
munities, of which mortgage said Pierson, Matthews, and Dow shall 
be trustees. such last-named bonds to be by said Pierson, Matthews, 
and Dow equally distributed among the holders of the » trol secured 
by the mortgage of the Memphis and Little Rock Railway Com- 
pany, of date December 1, 1873.” ; ae 
Accordingly, upon the thirteenth day of the same month of April, 
1877, said trustees, Pierson, Matthews, and Dow, by their deed, a 
copy of which has been exhibited, conveyed said charter, properties, 
and premises to defendant Upon the said conditions, each such con- 


dition being rep reated 1 sad deed. a il d i) which if Waals ais Specie 


cally ’ Stk ited that the bonds to be secure a by thre deed of which com- 
Pp Jainants claims to be the trustees were “to be distributed by the 
parties of the first part equally among the holders of bonds secured 
by the mortgage executed by the Memphis and Little Rock Raal- 


way Company on the first day of December, A. D. 1S75. 
e rar . ° . ~ t-90 . ' _— } am 
Chese Provisions Of said articles nid ate a OW Clearly 
site ’ ] re amie 
5S that the allegations that said bonds were Issued to raise mone 
to build and complete the road is untrue, and also show why 


said articles and deed were not produced and exhibited by com- 
plainant. The fact is that defendant never received one dollar of 
consideration for its said bonds: that not one dollar was paid or 
promised to it for them, and threat sald bonds Were af poy 
themselves by sald bondholders withot paving one cent therefor. 

Defendant Was but the creature of the parties SC) denline with 
themselves. The parties selected tO act as dine CLOTS of at fendant 
had no interest in the transaction or in the property bevond the 
trifling amount of five shares each of thestock of defendant, which 
they purchased at a nominal price at the solicitation of t] ) 

Said directors ; { ilso Were pe PSOVIS ot ho ¢ XN Pe rie nee 1) matters of the 
character stated, and were wholly Incom pete nt to foresee the conse- 
quences of the transaction, or that defendant could not meet the 
ob ligations it w: - compelled by its owners and ereators to assume. 
And, further, said directors, acting as such only fo 
of said bondholders, and seeing that they had fully authorized and 
empowe red said R. Kk. Dow to act for them, confined themselves to 
mere formal acts, and did nothing but carry out the wishes of said 
bondholders, as expressed by s ald Dow and by the articles of orean- 
ization, signed by the said bondholders. Under these cireurstanees 
the completion of the transaction was easy. The parties controlling 

the whole matter were both vendors and yvendee. and eould 
OY and did cietate their own terms without fear of opposition. 


raccomnodatlion 


4 
\ ‘ 4 ’ " } - P ? . * 
Consequently defendant accepted said conveyance upon the 


terms and conditions thus posed Upon It, and issued ane delivy- 


‘ 


ered to the sa ndholders certificates of its capital stock to the 
+ . : | { } df 3 } ' p ° * 
amount of S1,500,000, in and by each of which it: acknowledeoed 


: ° ; . ° 1? : ; C ’ ‘ ‘ olin . 
alone it paid fui value LOT all tiie Property CONnVeEVed ta) |i 

And on May 1,18; ca stil] acting under the coerejon «af csatd bone- 
holders and their said) trustees and agents, defendant cxecuied its 
bonds to the amount of ae 200,000, bearing ten per cent, ] Intere sl, payv- 


> 


e . } ae ee ee . ° 7 } . 
that the shares therein mentioned were fully paid Tor, and by which 
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able in installments of $50,000 each, and delivered them to said 
trustees, and also, by its deed of that date, conveyed its charter, prop- 
erty, and income to same trustees to secure payment of such bonds. 
These bonds were by defendant delivered to complainants Dow and 
Matthews, and to their cotrustee Pierson, to be by them sold, and 
“A proces “ds applied [O° pavinent ot liens Ol} the property rest rved 
by the deeree and of money borrowed to make the cash payment re- 
quired by the deeree.’ 

Respondent further SaVs that said bonds were sold, and all are 
now outstanding unpaid in hands of persons who claim to be iInno- 
cent purchasers thereof. Complainants have brought neither the 
trustees of said deed nor the holders of said bonds before the court 
and respondent submits that the one or the other are necessary par- 
ties. Respondent does not now complain of this deed or bonds, but 
charges that if ahy of the bondholders who purchased said prem- 

Ises, or of their said trustees, advanced or areas any moneys 
Oi) toward making the said eash paviments, or to aid inthe pros- 

ecution of the foreclosure suit. or for any as purpose, that 
the moneys =O lent Were repaid to such persons out of the proceeds 
of said bonds. 

lurther answering, respondent says that, being and aeting still 
under the coercion and constraint of said bondholders, its grantors 
and ereators, it. on May ya in? executed and delivered to com- 
plainants Dow and Matthews and to their cotrustee, Pierson, itst wo 
thousand five hundred and seventy-five bonds, each for one thousand 
dollars, and its one hundred other bonds, « ach for two hundred and 


fiftv dollars, which bonds were pavable thirty vears after date, and 
bore Interest at four per cent. until July 1, ISS2, and at cight per 


cent. after that date. These bonds were issued and delivered with- 
out any consideration whatever passing to or received by defendant. 
Defendant received nothine whatever for them, either from. said 
trustees or from those to whom they delivered —s They were 
executed and delivered by defendant in obedience to the conditions 
Imsposed upon it in said articles of organization wnt on the deed 
it from said trustees, and at a time when defendant was entirely 
under the control of said Pierson, Matthews, and Dow, and of said 
bondholders, and under and because of their coercion. Said bonds 
were received by complainants Dow and Matthews and their co- 
trustee, Pierson, and were by them delivered without cadens 
paid or pronised, to the persons who purchased the charter and 
other premises sold under savl decree, and who organized de- 


(] fendant under said charter, and conveyed, or caused to be 
CO eight said charter and other premises to defendant. 
Further answering, defendant admits that acting under the same 


coerclon all i?) o| 2 die nce to the terhos lM posed Upot it is aforesaid, 
. . = a > ,- . 4 } ‘ * . 

did, on May 2, 1877, execute and deliver its deed, by which 1t con- 
veved its said charter and all its franchises and property then owned 
eae thy reatter to be acd ired., and aly its income LO said Pierson, Miat- 
thews.and Dow. in trust to sell and convey. Upon detendant’s default 
In payment of terest or principal of said bonds. This deed, whieh 
is the same deed of which complainants claim to be trustees, was 
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executed wholly without consideration and not to secure payment of 
moneys borrowed by defendant, and this fact was known at the time 
to said Pierson, Matthews and Dow, and to each and every person 
who took or received one of said bonds. That it was known and 
understood at the time by all the parties to the transaction that said 
bonds were issued and said mortgage executed illegally and without 
consideration is conclusively shown by the recitals in the said mort- 
eage itself, and by the effort therein made to give thereto and to 
said bonds a semblance of legality and consideration by manifestly 
untrue statements. The allegation or statement in said deed (which 
was prepared and executed at the dictation of the persons who atfter- 
ward received the bond) that the property was purchased for the use 
and benefit of the holders of the bonds “issued by the said Memphis 
and Little Roek Railroad Company and the said Memphis and 

Little Rock Railway Company,” is shown to be false by the 
G2 decree of this court confirming the sale,in which it is clearly 

shown that the purchase was for the holders of railway bonds 
only. The statement that the property was purchased “ with an 
agreement on the part of Pierson, Matthews, and Dow, acting as 
trustees for said bondholders, that any new company organized for 
the purpose of operating the said railroad should issue bonds of an 
equal amount to that represented by the said bonds of the said 
Memphis and Little Rock Railroad Company and of the said Mem- 
phis and Little Rock Railway Company, amounting m all to the 
sum of two millions six hundred thousand dollars, which bonds of 
such new COMpany should be used in taking up the said bonds of 
the Memphis and Little Roek Railroad Company and of the Memphis 
and Little Rock Railway Company given for money borrowed for 
the construction and equipment of the said railroad as aforesaid,” 
contains more than one untrue statement. No such agreement 
existed or could have existed. There were no parties between whom 
such an “agreement could have been made. The only parties at the 
time of said purchase were the bondholders and their said trustees. 
The latter were merely and simply the agents of the former and acted 
as such, and only as such. No other person or persons was inter- 
ested In or took part in in the transaction. 

The statement that the bonds of the railroad and railway company 
amounted “in all” to $2,600,000 is and was untrue. The bonds 
issued by those two companies amounted to nearly $7,000,000; or if 

the first-mortgage bonds alone be meant, they amounted to 
63 *5,900,000. The statement that they were to be used in 

taking up the bonds of said railroad and railway companies 
Is contradicted by the statement of the articles of organization and 
of the deed of the trustees to defendant, and by the further fact, 
Which defendant avers to be true, that none of the bonds issued by 
either the railroad or railway company were ever taken up by or 
surrendered to defendant; and, further, by the fact that the bonds 
of the railroad company were then and are now held by the trus- 
tees (of whom complainant Dow is one) appointed in the agreement 
made between the holders of said bonds and the railway company 
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mentioned in the bill, and that said trustees have never surrendered 
said bonds to defendant or declared their trust ended. 

Further answering, respondent says that its said last-named bonds 
were Issued and deed of mortgage and trust executed and delivered 
neither to increase its capital hor to borrow money, That, on the 
contrary, the effect of the execution and delivery of the said last- 
named bonds and deed was to decrease the capital of defendant, to 
make it Insolvent from the beginning, and by the absorption of its 
Income In payment of interest upon the principal of bonds for 
Which it reeeived no consideration to hinder it from repairing and 
Improving its road and equipments, and thus to hinder and em- 
barrass it in the operation of tis road and in the discharge of its 
duty to the public and to its stockholders. 

And it avers that the itention of the said bondholders and of 

their trustees and agents Was to sell the stock of defendant to 
O-4 persons who had no notice of the fact that said bonds were 

issued without consideration and who believed, and would 
naturally believe, that defendant had received value for said bonds, 
and that its property had been bettered by the expenditure thereon 
of the proceeds of sale of said bonds, and also that such intention 
has been effected and said stock has been sold to Persons who have 
been so misled. 

Defendant further avers that each and every bondholder above 
hamed who took or reeeived one of said bonds knew at the time 
that defendant had no power to Issue the same for gift either to a 
stockholder or any other person ; had no authority thus to give away 
Its obligations or to mortgage its property for any purpose but for 
borrowed money, and that its so doing was contrary to the law by 
Which defendant had existence and to public policy ; and also that 
each person who received such bonds, or any of them, knew 
that defendant received nothing therefor, either by way of loan 
or otherwise; and also that each such person knew the value of the 
property conveyed to defendant and knew that the stock fixed and 
declared therein, &1,3500,000, and the amount of the preference ten 
per cent. bonds, $250,000, very largely exceeded the value of the 
property conveyed to defendant. All said bondholders had been 
holders of railway mortgage bonds, and knew that owning and ope- 
rating the same preperty the railway company had been unable to 
pay a single installment of interest upon an amount of bonds ex- 
actly equal to the S? HOO 000 sO Issued by defendant at their dicta- 

tion and under their coercion, and knew that in fixing 
60o defendant's stock at SL3800,000 and in taking such stoek to 

their own use they were thereby receiving from defendant 
full value for the property conqeyed to it by their trustees, ana 
knew when receiving such bonds that they were receiving so much 
more than the value of the property so sold. Each said stockholder 
knew at the time that in taking from defendant stock to the amount 
of S1,500,000, and the last-named bonds for and to the amount of 
S82 600,000, they were taking and recelving from defendants its obli- 
gations tor more than three times the value of the property sold and 
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conveyed to it, and also knew that said bonds had no valuable con- 
sideration whatsoever. 

Defendant avers that said stoek and bonds were issued and distrib- 
uted at one and the same time, and as part of the same transaction, 
and that defendant received no consideration or value Whatever for 
the said bonds, and that they were issued with a view to distribute 
the same among the defendant’s own stockholders as a gift, and 
without consideration then paid, or given or agreed to be paid or 
eiven: und that said bonds were in fact so distributed and eiven to 
the said bondholders as stockholders of defendant. 

Said 13,000 shares of stock are now outstanding In the hands of 
bona fide parchasers and owners for value; and this defendant is 
bound thereby and the same constitute a Hability on defendant 
which it cannot deny or escape; and said trustees and bondholders 
having issued and declared said stock to be full-paid stock, defend 
ant is estopped to deny such fact in favor of bona fide purchasers 

thereof for value without notice. 
Ob Respondent, therefore, submits and avers that its said deed, 

executed by it May 2, 1877, and of which complainants claim 
to be trustees, Was executed by this defendant in violation of its 
charter; that in executing and delivering the same (acting under 
and by the coercion aforesaid) it exceeded the power conferred upon 
it by the State of Arkansas, and that said deed was received by the 
erantees therein named with the full knowledge that defendant was 
so exceeding the authority and powers granted by said State, and 
that each person who then or since received any of defendant’s bonds, 
Which purported to be secured by said deed, knew and was bound 
to know that defendant had no power to execute the same, and that 
its said deed was illegal and void. 

And respondent also submits and avers that its said 2,675 bonds, 
executed by it at the same time, and which purported to be secured 
by said deed, were executed and delivered by defendant, under 
and because of the coercion aforesaid, without consideration of anv 
kind or character being paid, given, or promised by the takers of 
such bonds to defendant, and that it was without power to execute 
such obligations, for which it received nothing : and so it says that 
its said deed and bonds were and are wholly illegal and void. 

lurther answering, respondent admits the death of William S. 
Pierson and the appointment of complainant Moran as trustee of 
sald mortgage In his stead. 

Further answering, defendant admits that the State of 
O7 Arkansas, on Mareh 29, 1875, filed Ler bill in) Pulaski 
. chancery court to foreclose her mortgage ; that defendant 
intervened as owner of the property conveyed to the State : that 
decree was rendered, from which defendant appealed as stated; and 
that on the day stated the supreme court of Arkansas deliverd the 
opinion and rendered the decree of which Exhibit N isa copy. For 
the contents and specific provisions of said opinion and decree 
respondent refers to said exhibit. 

Defendant admits that the commissioner of said supreme court 
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advertised the railroad and_ rolling-stoek for sale as stated in the 
bill. 

It admits that complainant Dow came to Little Rock as stated, 
and avers that while here he ineited another party to worry and 
harass defendant by making an application to have a recéiver ap- 
pointed to take possession of its property and to use the same in 
paving sald yudern nt: and submits that beeause of this and of the 
expense and trouble to which he then subjected defendant, it comes 
with bad LPACEC from him to deniaud fees and charges as trustee. 


Respondent admits that on the day stated complainants did pay 
to the State the amount mentioned: that such payinent Was Yre- 


ported by the commiussioncr to the court, and that his report was 
confirmed: and admits that Exhibit © is a COPY of the decree of 
confirmation. But respondent says that 1t had no notice that com- 
plainants imtended to pay said moneys; that complainants kept 
their intention to pay the same a secret from defendant; that de- 
fendant did not ask them to pay the same, nor any part hereof ; 
did not consent that they might pay the same, and did not 
OS agree Nor promise tO repay to them the sum so paid, Or any 
part thereof. 

And respondent further says that it had no notice that the com- 
missioner was about to report such payment to the court, nor that 
such decree of confirmation would be asked for; that 1t was not 
present by counsel or otherwise when said report was filed, or said 
decree of confirmation rendered, and it denies that it is bound by 
anvthing mn said report or decree stated. 

lkespondent points out that the debt which was secured by the 
mortgage to the State, and payment of which was enforced by the 
decree, Was not its debt, nor had it ever agreed to bound itself to 
pay it; and calls attention to the fact that no Judgment against de- 
fendant was rendered either by the chancery Or supreme Cou t. 

At the time defendant mtervened in said cause, and at every time 
when it has done, any act recognizing the validity of said deed 
of May 2, 1877 (save the pavinell of one InstaHment of interest), 1t 
was under the control of ssid bondholders and, their agents or trus- 
tees, and did all such acts under and beeause of their coercion: and 
payment of said installment of interest was mide shortly after de- 
tendant passed out of their control, and before ‘%s present managers 
and stock owners knew that said bonds were issued without consid- 
eration, and while they believed that the proceeds of said bonds had 
been applied to the betterment of defendant’s railroad. 

Respondent avers that its said deed of mortgate, dated 
Go Mav 2, 1877, of which complainants claim to be trustees, for 
the reasons aforesaid, Was, and 1s, Hleeal and void; that com- 
plainants had and have shown no interest whatever in the property 
condemned and decreed to be sold by the said supreme court of Ar- 
kansas. and that they had no right to intervene, nor to make such 
payment, and that their having done so gives them no rights against 
this defendant or its property ; threat they made such payment with- 
out right and without contract, express or implied, and should be 
remitted to the party which received it for relief or reimbursement. 
v— 270 


34 THE MEMPHIS & LITTLE ROCK RAILROAD CO., &¢., VS. 


Respondent says the allegation that its failure to pay was not 
eaused by inability, ete., is wholly gratuitous, and requires ho an- 
swer. It was under no ob ligation to pay, and its ability or inability 
amounts to nothing. It says, however, that it has paid complain- 
ants and the bondholders whom the vy represent, as Interest upon said 
illegal and unjustly taken bonds, more than the sum paid by them 
to the State: th at in making such payment complainants simply 
used defendant’s money, whieh had thus legally and unjustly been 
taken and received by them, and that by making such payment to 
the State they were net injured in the slightest degree. 

It avers, on information and_ belief. that all its said $2,600,000 
bonds are held by sald trustee Ss, OT by others who aided in the organ- 
ization of the defendant, and who had notice of all the matters 
herein stated. 

And it says that complainants, in making said payment, 
10 were mere volunteers, and acted without interest in the prop- 
erty, without mght, and without contract with defendant, and 

were not injured. 

And having fully answered, et 

PF. A. MARQUAND, 
President of the Memphis and Little Rock 
Railroad Company, (Is Reorgant: ed. 
B.C. BROWN, 
Solicitor for 1) fe ndant. 
DILLON & SWAYNE, 
Of Counsel. 


Attest : 
[Seal Memphis & Little Rock Railroad Company, as reorganized. ] 


INO. W. GOODWIN, See y. 


| Endorsed : | R. Kk. Dow ef al. v. Memphis & Little Roek Railroad 
Co., as reorganized. 487. 


"1 Cross- Bill. 


In the (ireuit Court of the United States for the Eastern District of 
Arkansas. 


foe Memputs & Lirrie Rock RaitRoap Company (as reoreanized), 
Complainant, 
US, 
Ronert K. Dow, Watson Marriurws. and CHARLES Moran, as 
lrustees, Defendants. 
B. C. Brown. 
Filed June 28, 1882. 
RALPH L. GOODRICH. Clerk. 
By W. P. FEILD, D. C. 
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In the Cireuit Court of the United States forthe Eastern Distriet of 
Arkansas. 


The Memputs & Litrite Rock RarLroap Company (as reorganized), 
Complainant, 
Us. 
Roperr Kk. Dow, Watson Marritews, and CHARLES MORAN, as 
Trustees, Defendants. 


To the judges of the circuit court of the United States for the east- 
ern district of Arkansas: 

The Memphis and Little Rock Railroad Company (as reorgan- 
zed), a corporation of the State of Arkansas, ereated by and organ- 
ized under the laws of that State, and a citizen thereof, complains of 
Robert kK. Dow, Watson Matthews, and Charles Moran, as trustees of 
a certain deed executed by complainant on May 2, 1877, hereinafter 
more particularly described, the said Dow being a citizen of the 

State of New Hampshire, the said Matthews a citizen of the 
is State of New Jersey, and the said Moran a citizen of the State 

of New York; and thereupon your orator complains and 
SUVs : 

That the Memphis and Little Rock Railroad Company was char- 
tered by and organized under the act of the General Assembly of 
the State of Arkansas, passed and approved January 11, 1853, en- 
titled “An act to incorporate the Memphis and Little Rock Plank or 
Railroad Company ;” that the first company thereunder organized 
was called and known as the “ Memphis and Little Rock Railroad 
Company,’ and under that name began the construction of the rail- 
road mn said act mentioned, and for some years carried on and con- 
ducted business, doing, among other things, the matters and things 
hereinafter mentioned ; but said railroad company having become 
defunct, and no relief being sought against it, it Is not me ade a party 
hereto. 

That said defunet eatheiad company, while in life and active ex- 
Istence, being authorized to borrow money, did, on the first — . 
May, 1860, execute and issue its thirteen hundred several bonds, 
each of which it promised to pay to bearer on the first day of Shan 
1590, at the city of New York, the sum_ of one thousand dollars, 
with interest from date at the rate of eight per centum per annum, 
payable semi-annually on the first days of May and November in 
each year, on the presentation of coupons to said bonds attached ; 
that, to secure the payment of the interest and principal of the said 
bonds, it, on said day, by its proper deed, conveyed ‘‘ The Meraphis 
and Little Rock railroad,extending from the west bank of the Missis- 

S1p D> river, Op posite thee ‘ity of Me miplis at fore “et to the elty of 
v4 Little Rock, in the State of Arkansas, its road-bed, right of way, 

and all works and rolling-stock of or belonging to said com- 
pany, together with the charter by which said company was Incor- 


porated, and under which it was organized, and all the rights and 


| 
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privileges and franchises thereof; and also all the Jands |] ying in 
the State ot A rkansa ~ grante «] Lo said railroad COMPANY AY theS tate 
of Arkansas by the act of the Legislature of said) State. approved 
January 1%, 1855, and by the act of the Congress of t he United 
States, approved the ninth dav “ Februarv, Soo, which Sad Mem- 
phis and Little Rock Railro: ud Company now own, to Sam. Tate, 
George ( » WwW atkins, and hk. ¢ ‘ Brinkle V Upott Various trusts th erem 
mentioned, among which was the power upon eertaln litions to 
sell and convey the charter of said company and all the premises in 
said deed conveved - all of el appears, reference being had toa 
true COPY of said deed herewith filed, marked ‘7 end Made part 
of this bill. 

That on —— 10, 1861, the same company borrowed S100,000 
from the Stat Arkansas, to be repaid in ten vears, ald to secure 
payment, we its na ed of that date, mortgaged to said Stat Uhh \lem- 
phis and Little Rock railroad, and the rolline-stock thereof, a copy 
of which mortgage, marked is “ Z*,” 1s eon with filed and madea 
part of this bill. 

That afterwards the same company applied to the State of Ar- 
kansas, and received from that State twelve Hundred thousand dol- 

lars of the railroad aid bonds issued by that Stat 


es 


| ‘ 


7) That afterwards, on the first dav of Mareh, IS71, the same 
railroad company (its road hot vet bene Conny tecl) to bor- 
Te 


row other moneys, executed its certain other one thousand bonds, 
by each of which it promised to pay the bearer, at the city of New 
York, one thousand dollars on the tirst day of January, 1901, with 
interest from date, pavable semil-annuails at tile Ss me piace at the 

ate of seven per centum per annum, and, to secure pavinent th reut, 
bv its deed of that date conveved the same railroad and its appur- 
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subject to the len of said former deed, to Tate, Brinkley, and Wat- 
kins, and to all demands of the State of Arkansas, and that at said 
sale, which was made at Ilopefield, in the State of Arkansas, on the 
17th day of March, 1875, one Stillman Witt beeame the purchaser 
thereof, and that said Vail conveved the same to said Witt, as 
appears ly a true COPY of his deed Of CONVEVANCe herewith filed, 
marked * Z4" and made a part of this bill. 

That afterward said Witt, by his deed or declaration in. trust, 
dated the 29th daw of March, 1875, declared that he purchased for 
himself and the other holders of the bonds of said railroad company, 
sccured by the deed to Vail, and which were called its second-mort- 
gage bonds, and by his said deed copyeyed said property to himself 
and the other holders of said bonds, Whose habes appear Ol) said 
deed, but who are not made parties hereto; all of which appears, 
reference being had to a true copy of said instrament herewith filed, 
marked *Z°.° and made part of this bill. 

Your orator further shows that afterwards said parties named in 
sad dast-named deed organized a company to own said: road, called 
the “ Memphis and Litthe Rock Railway Company,” which, having 

also become defunet, is hot made ra party hereto. 
wi Your orator further shows that afterward, about the eigl 
teenth day of October, 1875, there being then outstanding the 
old first-mortgage bonds of the ratlroad company, and the said State- 


— 


cid bonds, and certain persons to orator unknown, holding or claim- 
ing to hold other liens upon some of the rolling-stock sold by Vaal, 


} - 


if Was agreed between the railway COMPANY ana the holders of said 
bonds and rolling-stock Hens that said railway company should exe- 
cute its first-morteage elght-per-cent. bonds, maturing at thirty 
veurs from date, to the amount of $2,600,000, secured by a first mort- 
gage of all the premises acquired by it as aforesaid; that it should 
place S?.400,000 of said bonds in the hands of defendants, James 
Tinker and R. kt. Dow, and of William S. Pierson, such trustees to 
be authorized : 

:. 36 C1VE to the holders of the old first-morteage bonds (the 
bonds secured by the deed of the railroad company to Tate, Brink- 
lev, and Watkins) new first-mortgage railway bonds for principal 


and accumulated interest of their said old bonds, the holders of such 
old bonds to surrender them to the said trustees, to be held for the 
specific benefit of the railway bonds given therefor until all legal 
questions as to the railway mortgage being a first len should be 
settled satisfactorily to the trustees. | 
2. Vo use $200,000 In settlement of rolling-stock debts, or to return 
such bonds to the railway Company as it paid any of said rolling- 
stock debts; and, 
>. Lo C1Ve to holders of Arkansas State-aid bonds twenty- 
ad five per centum of the par or face of their bonds in such new 
railway first-mortgage bonds, which per centum amounted to 
S300 000, 


That the owners of a large majority of the railroad first-mortgage 
bonds accepted said proposition in writing, and thereby then and 


there truly stated that they held of said first-mortgage bonds the 


— 
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amounts set opposite their respective names, aggregating $748,000 
thereof. and of interest bonds issued by said railroad company for 
defaulted interest on said first-mortgage bonds the amounts set op- 
eating the sum of $177,240; all of which 


posite their names, aggre | | ) 
au COpPVv oft the proposition Of said railway 


appears by reference to % 3 ! 
COMpany, and of the acceptance by said last-named persons thereof, 
herewith filed, marked Z*, and made part of this bill. 

And orator further says that the persons last named sur- 
rendered their said old first-mortgage bonds to said trustees, and 
received and accepted in lieu thereof lirst-mortgave bonds of the 
railway company ; and also that afterward, and before the twenty- 
seventh day of April, ISvi, many other holders of said old first- 
morteave bonds, without sJoning sala agreement, accepted the Setbie, 
and surrendered their said old. first-mortgage bonds, and receive’) 
and accepted In lieu thereof rallwav-mortgage bonds. 

Your orator does not know the exaet number, but avers that over 
twelve. hundred and seventy old. first-mortgage bonds were so ex- 


changed. 
Your orator further shows that afterward the purchasers, 
v9) under the sale by Vail and conveyance by Witt, conveyed all 


the property by their purchase acquired to said railway COMl- 
pany by deed, dated November 17, 1875, a true COPY thereof being 
herewith filed, marked Z*,and made part of this bill; that there- 
after, on the first day of December, 1875, said railway company exe- 
euted and issued its 2,900 bonds, consecutively numbered from 1 to 
2,900, by the first 2,500 of which it promised to pay to the bearer 
the sum of one thousand dollars each, and by the last four hundred 
of which it promised to pay to bearer two hundred and fifty dollars 
each, on the first day of January, 1904, with interest thereon from 
the first day of July, 1874, at the rate of eight per centum per an- 
num, payable semi-annually ; all such payments to be made at the 
office of the New York Guaranty and Indemnity Company, in the 
city of New York; that, to secure payment of said bonds and inter- 
est, said railway company, by its deed dated December 1, 1873, con- 
veyed to the New York Guaranty and Indemnity Company, trustee, 
and to its successors and assions, the railroad, charters, franchises, 
and premises by it acquired as aforesaid, in trust, to sell and eon- 
vey upon default by the railway company in payment of interest or 
principal of said bonds. 

That aAIMOonye other things it Was by said deed agreed and pro- 
vided : } 

1. That upon default continued for six months in payment of any 
Interest coupons the trustee might declare the principal of said 
bonds due, and might take possession and. sell the premises con- 

veved., 
SU 2. ‘Phat in case of such salea majority in interest ofthe holders 
of the said railway first-mortgage bonds mieht require the 
trustee to purchase the premises for the bondholders: that in sueh 
case no bondholder should have any claim to the premises or the 
proceeds thereof, except for his pro rata share in a new company or 
corporation, to be formed by a majority in interest of the bondholders. 
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and that whenever such new corporation was organized the trus- 
tee should CONVCY the premises to such corporation ; anal, 

5. That the Guaranty and Indemnity Company might resign, and 
that thereupon the trusts of said deed should devolve upon and = be 
executed by one William S. Pierson and the defendants, R. kK. Dow 
and Watson Matthews; ail of which appears, reference being had to 
a true copy of said deed herewith filed, marked Z* and made part 
of this bill. 

On information and belet your orator charges and states that of 
the $2,600,000 bonds so then executed by said railway company 
$200,000 were retained by said railway company, and were never, 1n 
fact, sold or otherwise Issued or disposed of for value. 

Your orator states that $2,400,000 of said bonds were delivered to 
the trustees named in the said agreement, and that such bonds were 
delivered for use as follows, to wit: About 81,900,000 to. be exchanged 
for the first-mortgage railroad bonds and for interest accrued and 
unpaid thereon ; $500,000 to be exchanged for twelve hundred thou- 

sand dollars of railroad bonds issued to the railroad company 
S] by the State of Arkansas, and S200,000 to be used in payment 

of other hens existing on the property of said railway com- 
pany, called in the agreement “ rolling-stock debts.” That of the 
first mentioned about $1,500,000 were so exchanged, the persons re- 
celving the same surrendering to said trustees first-mortgage bonds 
and obligations of the railroad company for unpaid interest accrued 
thereon (called “ funded interest bonds”), and that the residue of 
about $100,000 of said railway first-mortgage bonds were never 
issued, because the holders of the old first-mortgage bonds tor which 
they were Intended were never found. That of the 8500,000 in- 
tended for exchange for State aid bonds but about $284,000 were 
Issued or used by said trustees, and that afterward the surplus or 
unused bonds were surrendered to said railway company by said 
trustees before the foreclosure proceedings hereinafter mentioned. 

And it further avers, on information and belief, that the said rail- 
Way company afterward paid the other Hens on the property, called 
in the agreement _ rolling-stock debts,” and that the SZ00,000 bonds 
intended therefor and placed in hands of said trustees were after- 
wards, and before the foreclosure proceedings hereinafter mentioned, 
surrendered by said trustees to said railway company. 

And, further, your orator avers that the bonds retained by said 
raulway company and those afterward surrendered and delivered by 
said trustees to 1f were not used by said railway company, but were 
In its hands and PpOssesslon at the time of the foreclosure proceed- 
Ines hereinafter mentioned. 

And further, on information and belief, orator avers that 

82 at the commencement of the suit hereafter next mentioned 

there were outstanding of the bonds so issued by the said ratl- 

way company not exceeding $2,100,000, and that all the residue 

were In the possession of the said railway company and were not 

then outstanding, and that none of them were or could have been 
afterwards lawfully issued. 

And orator further avers that if any such were afterward issued 
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the mortgage by the railroad company to Tate, Brinkley, and Wat- 
kins (which in said decree was called the “ first mortgage”) the exe- 
cution by the same company of the deed to Vail, the sale by Vail 
and organization of the railway company, the proposition by the 
railway company and its acceptance, and the execution of the deed 
to the New York Guaranty and Indemnity Company by the railway 
COMpany (whieh in said deeree was called the second mortgage’), 
it was by the court found that default had occurred in payments, 
and deereed that unless the sums therein found due were paid by 
the railroad and railway companies, respectively, before the day of 
sale that their equities of redemption should be barred and fore- 
closed, and the properties in said deeds conveyed sold by a commis- 
sioner for that purpose in and by said decree appointed. And by 
said decree it was decreed and directed that the moneys arising from 
the sale of the property conveyed in the railroad mortgage (called 
in said decree the * first mortgage”) should be “distributed among 

the holders of coupons secured by said first mortgage that 
85 have not been surrendered on the basis of the first mortgage 

alone, so that each holder of an overdue coupon, which has 
not been thus surrendered, should receive of the purchase-money 
arising from said sale a due proportion of said purchase-money, as 
computed from the entire issue of said bonds, and that the residue 
of said purchase-money should be distributed among the holders of 
the bonds secured by the railway mortgage (in said decree ealled 
the “seeond mortgage ’) equally in proportion to the amounts of 
said second-mortgage bonds by them respectively held.” The said 
decree further provided that after such sale of the premises conveved 
by the railroad mortgage the commissioner should sell in one lot 
the premises embraced in the railway mortgage (called in the decree 
the “second mortgage ’), and that the proceeds should be distributed 
among the holders of bonds secured by that mortgage equally. And 
it was also expressly by said decree directed that if the trustees of 
sald railway mortgage-deed should be requested ~o to do by cb Thla- 


jority of the holders of the bonds secured by sald mortgage, they 


might purchase the premises embraced in said railway mortgage, 
and that im oor case no bondholder should have any claim to the 
pre mises or to the proceeds thereof, except for his pro rata share as 
represe hit ted 11) ad lew COMpany Or COLPPor it ion to be formed by a 
majority in interest of said bondholders, for the use and bene tit of 
the holders of the bonds secured by said railway mortgage, and also 

provided for the bid of such trustees being received therefor. 
Sb All of which appears, reference being had to a transcript of 

said decree herewith filed, marked Z'°, and made part of 
this bill. 

Orator farther states that such sales were made on the twenty- 
seventh day of April, 1877, and that at said sale the said Pierson, 
Matthews, and Dow, as trustees of said mortgage of the railway 
company, purchased the property conveyed in and by the deed of 
the railroad company to Tate, Brinkley, and Watkins, for the sum 
of one hundred thousand dollars, and that, save a small sum paid in 
money, we | ta sald bid with over-due coupons, cut and taken 
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from bonds secured by that mortgage, which had been surrendered 


‘eay the holders thereof, 1) exchange for the bonds Sccnred by the 
railway mortgage; and that the same parties, as trustees of the rail- 
Way cour | also pure ‘thased the poy mises embraced im anid con- 
veyed by the said first-mortgage deed of the railway company ; that 
, “itl to the court, the names of the 


+} ) 
sales 


— 


the collimissioner re ported Sill 
1 
pot urchasers, and the fae { that they purchased cus such trustees, ala 


1 


thereupon, the =ale beng confirm cl. =a. COIIIISSIONCrL, by order ol 


the court, conveyed the premises embraced in both deeds to said 
Pierson. Matthews, and Dow, “in trust for all the holders of the 
bonds secured by the first-mortgage deed exeeuted by the Meniphis 
and Little Rock Railway Company, and upon the further trast that 
they will convey the same and all thereof to such company or cor- 
poration as may ye formed by the holders of cl majority of sida 
bonds at such times and on such terms and conditions as a majority 
of the hol lers of such bonds Wav require 3 all of which 
S7 aly) pe als by reference to a true COPY of the de d of =a COTLL- 
niissieners to said trustees, Pierson, Matthews, and Dow, here- 
with filed, marked Z", and made part of this bill. 
Orator further states that by said foreelosure, sa 


e. and purchase 


the holders of railway lirst-morteage bonds became and Were the 
beneficial and real owners of all the premises ribed ana 


conveyed in «all the sfomsentinned deeds, wien i 
mentioned charter of the Menmiphis and Little Rock Railroad 
Company, and the railroad from Little Rock, in) Putaski county, 
Arkansas, to the west bank of the M1 ssIssipp river, OP Poste the 
city of Memphis, near Hopefield, i Crittenden county, Arkansa 

At the time said railroad company was completed between it said 
termini its inelined tracks for passage of cars to and from the boat 
used for transfer of such cars across the Mississippi river were com- 
pleted bot 1 upon the Arkansas and Pennessce sides of said river: its 
tracks were laid in the ¢1 LV of Memplils, Pennessee, Miikine CO] - 
nections with other railroads terminating there; its depot in that 
city was built; its depot buildings aut its Various stations were erected: 
ouls, Tron Mountain and Southern 


] ‘ i a 4 
be and were moved from Arecnta to 


——< 


its connections with the St. 
railroad, by which cars could 

Little Rock, were CO ple ted, and it Was stocked vith <ufliclent loco- 
motives, cars, and other rolling-stock to do the business then offered. 
That said railroad was then completed is shown | vy the fact which 
orator avers to be true, that with said railroad and its said connections 


and rolling-stock, the said Memphis and Little Roek Rail- 
dd way Company first, and afterward the re si of court, ap- 


pointed 1) the said suit brought by Pie Tson, Matthews, and 
Dow avallst sid railway COTM Pans hh ccd COl]) due te | il ecneral tralis- 
portation business, carrying freight and passengers between said 
cities of Memphis and Little Rock for more than three vears before 
said decree and sale, and before May 2, 1877. . 

To the said suit brought by said Pierson, Matthews, and Dow 
agaist railroad and railway companies, in which said decree of 
foreclosure Waals rendered and such sale anal purchase made, thie 
State of Arkansas was not a party. The mortgage exceuted Jan- 


— 4 
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uary 10, 1SG61, to the State by the peep his and Little Rock Railroad 
Company (exhibit Z* herewith) was by the law of the State Junior 
In tien upon such railroad and rolling-stock to t | | 
the railroad company, but prior in ten thereon to the second mort- 
Fave of sila 1 ailroa a COMpahy, anid LO the first Mrorreave executed 
by the railway COMLPally’, The State had, on Mareh 29, 1875, filed 
its bill in the chancery court of Pulaski county, Arkansas, against 
suid railroad company and others, praying foreclosure of her mort- 
eaee and sale of the property 08 eT ibed, ) } it 1) 
SO), Matthews, a nad Ds Wlas trus s of the railway MlOrTLaALe, had in- 
pigleiie and made a acute datena 
mortgage to the State,and the pendency of suit for foreclosure 
Deak were well known to said trustees, Pierson, Matthews, and 
Dow. at the time of their purchase, anil they knew that said State 
was demanding . large sum) of money, and that whoever 
SU took or reqiredl he premises they purchased took it subject 
to the Hen and demand of the State. With this lien lmpend- 
Ing over it, the whole nee purchased for said bondholders by 
them said trustees, and at ther request, Including the charter of the 


5 ] hae > 4 Sno Pa ‘ . : ey ] . 
Memphis and Little Rock Rathroad Company, the railroad, ro Q 
: is ; ] , >. F . ae 1 
stock, connections, lands, and all else, didi not exeeed in value one 
- ~ }] ] ] . } on ] . ] a ae 
million dollars. “Phat it did not exceed that value is shown by the 


fact, Whieh orator avers to be true, that said trustees, actine for said 
1] <3 ages 
bondholders, repeatedly expressed their willingness to sell the whol 
. ’ ° 7 ? J . 
premises by them <0 purchased for one million dollars. The tfaet 
that the said railrond was comple ted anid stoeked and that its value. 
: ] ; 2 } oe sat exe 
micluding said cherter, did not exceed the sum mentioned. were well 


known to said) trustees and to every holies of a railwar -1n01 

Puarvre bond at time of said sale and pureh ase, and at the time of the 
organization of complainant and the issue of stoek and bonds and 
execution of deeds by complainant herematter stated. Complainant 


saves that although it was known that the holder of railway first- 


| ’ zz i 1 4 ] 1 
Worlearavwe YDOMUS Would he eChtitied to share Wa an 


(*\ (?O)} 1) mLTVN ()]'' ill- 
7, ti? 1) } ' | 6? ’ . Pi cl } > } +f , rave] ‘) } iy ‘ *)) 1\¢+] ] 7 ) 
ized tO OW] the Charter ahebk PLrOpPeLrey puny hased for months betore 
i A « 

_ F- at ae. AOL I il Ta ale :y ; 
the Stle, the Market Price O1 SUCTL Paliwa\ lirst-morteage bonds Was 
burt } t VA" ° 1Y? » f {° +] om. } ] 1 x" } . ] 

) NoOoOutL TLWentv-five pred Cehit. OF tie PoE Tp eka Stithi GNPPESSeCCU O] 

i ‘ 
— {° » 2a + — ] : . ] ‘ ] ae rani . 
the f “ce thereof. and CeHlall MMaANV Sares Were MWAaAde AL Thal Dr (his 
. i 
; } coke - | ; . 5 ee ae } hae : 
fret shows CONCLIUSIYVEIN thie fhe OoWnher Of Silda bonds dla not value 
] ’ day ] by & ’ 1} 

[hie prepe rtv at so much as One MON dollars. 

( 1] 7 en ; } a ] ? ] 
()() Well knowing the value of the charter and premises thus 
} ye et : = acs ] Sai 
purchased and owned by them, said bondholders and then 


i 
sald trustees proceeded to organi 


| 

so purchased, and acts amendatory thereof, and to this end thev 
; sche | : 
executed artieles of organization in and by whieh, after reel 
] . +} . ] . P 

the aets, deeds, and deerees under which thev obtained tit 
ig eee 
declared as follows: 

Now, therefore, we, the undersigned, beme the holders of a ma- 
; 14 y F ] a ; ° T *? . . ’ ‘ ] 
jority of the bonds secured by the mortgagee of the Memphis and 
Little Rock Railway Company, under and by virtue of t 
SLOSS O} the act of the Creneral Assembly ol t cE] . 
approved January 11,1555, entitled “An act to incorporate the Mem- 
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phis and Little Rock Plank or Railroad Company, and an net of 
the General Assembly of said State, approved January 1), LSoo, en- 
titled “An act to aid in the construction of the eastern branch of the 
Cairo and Fulton railroad, and to adopt the Memphis and Little 
Rock railroad survey as said eastern branch, and of all other acts 
specially amendatory of said first-named act which were accepted 
by the president and directors of said former Memphis and Little 
Rock Railroad Company, do hereby reorganzie the said Memphis 
and Little Rock Railroad Company, and do declare and make 
known that the stock of said Memphis and Little Rock Railroad 
Company, as reorganized, is fixed at thirteen hundred thousand dol- 
lars, divided into thirteen thousand shares, of one hundred dollars 
each. and that said shares of stock are held and owned as follows :” 
Here they recited their own names, adding thereto the 
9] names of the persons whom they had procured to act as di- 
rectors of complainants as owners of twenty-five shares, and 
proceeded : 

“Second. We do further declare that each and every share of the 
aforenamed stock is fully-paid stock, and on behalf of said railroad 
company do acknowledge that one hundred dollars has been paid 
by the holder of each share upon and for the same. 

“That for the purpose of distinction, and to avoid confusion and 
mistakes, the words ‘as reorganized ’ shall be written or printed im- 
mediately after the name of the company in all contracts, deeds, or 
writings made by or to the company. 

“Fourth. That we hereby require the said trustees, William 3S. 
Pierson, Watson Matthews, and R. Kk. Dow, to convey all and= sin- 
gular the property, charter franchises, rights, privileges, and iminu- 
nities so conveyed to them by such commissioner to the Memplis 
and Littie Rock Railroad Company (as reorganized), upon the fol- 
lowing terms and conditions, to wit: 

“First. That said railroad company, as reorganized, shall issue 
its two hundred and fifty bonds, payable to bearer at the office of 
the Central Trust Cempany of New York, in the city of New York, 
each for $1,000, maturing in five equal installments, on the first 
days of May, in the years 1879, 1880, 1881, S82, and 1883, bearing 
interest from date at the rate of ten per centum per annum, pay- 
able semi-annually at the same place, with coupons for such 

interest annexed, and shall secure the payment of the prin- 
92 cipal and interest thereof by a mortgage of all and singular 

the said property, charter, franchises, rights, privileges, and 
immunities, of which mortgage said Pierson, Matthews, and Dow 
shall be trustees, and shall deliver the same to the said Pierson. 
Matthews, and Dow. to be by them sold. and the proceeds applied 
to the payment of the liens upon the said property, reserved by the 
decree of the said court directing the sale thereof, and to the pay- 
ment of moneys borrowed by them to make the cash payment re- 
quired by said decree. 

“Second. That said Memphis and Little Rock Railroad Company 
(as reorganized) shall execute and deliver to said Pierson, Matthews, 
and Dow its 2,575 other bonds, each for the sum of $1,000, and its 
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one hundred other bonds, each for $250, payable at the same place 
thirty vears after date, bearing interest from the first day of July, 
1878, and until the first day of July, 1882, at the rate of four per 
eentum per annum, and after the last-named date at eight per 
eentum per annum, payable at the same place, with coupons for 
such literest attached, and shall make provision for a sinking fund 
for redemption of such bonds, and shall secure payment of said 
bonds, mterest, and sinking fund by a mortgage of all said property, 
charter, franchises, rights, privileges, and immunities, of which 
mortgage said Pierson, Matthews, and Dow shall be trustees; such 
last-named bonds to be by said Pierson, Matthews, and Dow equally 
distributed dmMone the holders of the bonds secured by the mortgage 
of the Memphis and Little Rock Railway Company, of date Decem- 
ber 1, 1873.” 
5 All of which will more fully appear, reference being had 
to a true copy of said articles of organization herewith filed, 
marked * Z!?." and made part of this bill. 

Orator further avers that complainant being thus required to issue 
15,000 shares of full paid stock, and deliver same to saicdb bondholders, 
as part of the same transactions, by their deed dated April 30, 1877, 
said trustees, Pierson, Matthews, and Dow, conveyed the premises so 
purchased under said decree to complainant, in and by which deed 
they also required complainant to comply with the above-mentioned 
conditions, 7, ¢., to issue said two classes of bonds of the amounts men- 
tioned, and to seeure payment thereof by conveyances by complaimant 
of all the premises then conveyed to it, and ail ofthe property it might 
acquire in the future, and of all its Income of every character, to 
themselves, mm trust to sell and convey, upon complainant’s de- 
fault In payment, as appears by reference to a copy of said deed 
herewith filed, marked *Z!3.° and made part of this bill. 

Complainant was but the creature of the parties so dealing with 
themselves. The persons sclected to act as directors of complainant 
had no interest in the transaction or in the property beyond the 
trifling amount of five shares each of the stock of complainant, 
Which they purchased at a nominal price at the solicitation of said 
trustees. Said directors also were persons of no experience In mat- 
ters of the character stated, and were wholly incompetent to forsee 

the consequences of the transaction, or that complainant could 
O4 not meet the obligations it was compelled by its owners and 

creators to assume. And, further, said directors, acting as 
such, only for accommodation of said bondholders, and seeing that 
they had fully authorized and empowered said R. Kk. Dow to act for 
them, confined themselves to mere formal acts and did nothing but 
to carry out the wishes of said bondholders as expressed by said Dow 
and by the articles of organization. Under these circumstances the 
completion of the transaction was Casy. The parties controlling the 
whole matter were both vendors and vendee, and could and did 
dictate their own terms without fear of opposition. Consequently 
complainant accepted said conveyance upon the terms and = condi- 
tions thus imposed upon it, and issued and delivered to the said 
bondholders certificates of its capital stock to the amount of $1,500,000, 
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in and by each of which certifieates it acknowledged that the shares 
therein mentioned were fully paid for, and by which alone it paid 
full value for all the property conveyed to It. 

Andimmediately een ee ee ie under the coercion 
of said bondholders and of their trustees and agents, saaeay deliv- 
ered to the persons named in said articles of organization as the 
bondholders who create: 
said stock, in which it acknowledged that such stock was fully paid 
for, which ecertificates Were accepted and received by sald ak. 
holders. 

On May 1, 1877, complainant, still acting under cocreion of said 

bondholders and their trustees and agents, and complying 
9 with the conditions so imposed upon it, « xecuted and deliv- 

ered to said trustees, Pierson, Matthews, and Dow, its two 
hundred and fifty bonds, } for one thousand dollars, bearing ten 
per cent. interest, and maturing in installments of fifty enter 
dollars each, on the first day- of May, 1879, Tss80, TSS1, 1552, ana 
to secure payment thereof by i its deed of that date conve ved its) satd 
charter, and all and singular its property then owned or thereafter 
to he acquired, and its Income LO sacl * Ie Psotll, Matthews, ana Dow, 
in trust, to sell and convey, on complainant's default in payment of 
interest Or prince Hail, a COpV whereot Is herewith exhibited 
TF” and made prarrt of this bill. 

The Intended Use ot snd bonds. as expressed In saad condition, 
was that the proceeds should be applied to pay Hens upon the prop- 
erty CXPPEsse “i ania reserved 1) the deeree of foreclosure and Moanevs 
borrowed by the trustees to make the cash payments required by 
that decree, but coniplainant avers that the total or ageregvate amount 
of the hens so reserved and of said cash payment did not amount to 
more than one hundred thousand dollars: and, further, that it atter- 
wards patd a large part of the liens so reserved in said decree with 
moneys derived from its business receipts, and not from: proceeds of 


} 
marked 


sale of said bonds. 

Complainant is not herein complaining of the issue of this serics 
of bonds, nor of the deed) by which they were secured, but it) avers 
that if any of said bondho!ders lent or advanced any monevs to 
make the cash payment mentioned, or for any other purpose, that 

the moneys so lent or advanced were repaid to such persons 
a1 out of the proceeds of the sale of said bonds, and CONSCG UE ntly 

that each holder of railway mortgage bonds received his share 
of complainant’s said capital stock merely as holder of sueh bond 
and pro rata owner of the property conveyed to plaintiff) and) paid 
nothing therefor, save by the conveyance through his said) trustees 
of lis share of said charter and property. 

()n May ‘A Sci, COTM) rE Wi: adit, as pretl ‘tof the Sabae transaction, and 
still acting under the coercion and eens ft said bondholders and 
of their said trustees and agents, complying with the second condi- 
Hon Imposed upon it by its said creators and owners, executed its 
2 Oto bonds, by each of Which it promised Lo pay the bearer one 
lanaanl dollars, and Its One meee other bonds, Ly « ach of whic ; 
It pronused to pay the bearer two hundred and fifty dollars, all said 


complamant eertificates ot owvnership 
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bonds maturing thirtv years after date, and bearing interest from 
the first day of July, 1S7S, to the first day of July, 1Ss2, at four per 
centum per annum, and after the latter date antil maturity at eight 
per centum per annum, for whieh interest coupons, executed by com- 
plainant, were attached to said bonds. And on the same day com- 
plainant executed and delivered its deed, by which it conveyed all 
the por HiIses if lisvcl acquired by the conveyances aforementioned, all 
the property it might afterwards acquire in any manner, and all 1 
future income, rents, and profits to satd Prerson, Matthews, and Dow 
In trust, to sell and convey on complainant's default. That in said 
decd, at the dictation and by the coercion of said trustees, it was 

provided that, beginning on January 1, 1885, complainant 
oF should, in addition to the exorbitant interest contraeted for, 

pava large sum annually to said: trustees as a sinking fund 
to he Ly them: invested “ thie purchase of said bonds; and that im 
case of failure or default for sixty days In payment of any install- 
ment of Interest or of f cinkin iv fund, said trustees might and should 
take possession of all comp Tainant’s degen charter, and other prop- 
erty, and might sell the same: at said sale might sale Blase for bene- 
fit of holders of complamants sald bone ais and should convey aul] 
such Property To a nes y corporation to be tormed of and by sald bond- 
holders. All of which appears by reference to a copy of said deed 
herewith tiled, marked *Z!°,° and made prer'l of this bill. 

And immediately thereafter, acting under the same coercion and 
control, and beeause thereof, complainant delivered itssald last-named 
2 OTTO bonds to said gies “ne to defendants Dow and Matthews, 
by whom said bonds were given, without consideration passing to or 
recerved by comp! lainant to onal ~ own stockholders. Com- 
plainant received no consideration whatever for any of its last-men- 
tioned 2.575 bonds. They were, as aforestated, execut ted under the 
Coy elon and ae the dicjyation of sald bondholder thes Loc ‘khol lers 
of complamant, and were by said stockholders taken nie: distributed 
among pong None of said bonds were sold) for value, and 


nothing was paid, given, or promised complainant therefor by the 
Persols a SO LOG aK anid recelr ved them. 

oS Complainant received no consideration from any one, either 
pitid Oy promised, for the execution of said deed of Mary ) 

IS77, to said) Pierson, Matthews, and Dow. It was executed solely 

LO COoeres Complainant Lo pay the snd Llleeal ede audulent bonds, 

end Was executed anil deli ivered under thre Sabie eoerclon Which 

compelled execution and delivery of ead bonds, 


Complainant stilso avers that Its only power to execute bonds or to 
MIOrlerage its Property Was glee iIscont; Lt | 1nd section 9 of its charter. 


} 


the material par of which section Is as follows: 

‘The said COMpany may at any time Increase its capital to“awsum 
sufficient to complete the said road and stock it with everything 
necessary to give it full operation and effect, either by opening books 
for new stock or by borrowing money on the credit of the company 
and on th morteage of its charter and works; and the manner in 
Which the same shall be done, in either case, shall be prescribed 
the stockholders-at a eeneral mieeting,” ele, 
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And it avers that such last-named bonds were issued and a deed 
of mortgage and trust executed and delivered, neither to increase Its 
capital nor to borrow money; that, on the contrary, the effect of the 
execution and delivery of said last-named bonds and deed was to 
decrease the capital of complainant, to make it Insolvent from the 
beginning, and by absorption of its income in payment of Interest 
upon and principal of bonds, for which it received no consideration, 

to hinder it from repairing and improving itsroad and equip 
99) ments, and thus to hinder and embarrass it in the operation 

of its road and in the discharge of its duty to the public and 
to its stockholders. 

And it avers that the intention of said bondholders and of their 
said trustees and agents was to scll the stock of complaimmant to per- 
sons who had no notice of the fect that said bends were issued with- 
out consideration, and who believed, and would naturally believe, 
that complainant had received value for said) bonds, and that its 
property had been bettered by the expenditure thereon of the pro- 
ceeds of sale of said bonds, and also that such intention had been 
effected and said stoek has been sold to persons who were so misled. 

Complainant further avers that cach and every person who took 
or received one of said bonds knew at the tine that complainant 
had no power to Issue the same for oft, either toa stockholder or 
any other person; had no authority thus to give away its obliga- 
tions or to mortgage its property except to borrow Mmioney, and that 
its so doing was contrary to the law by which complainant had ex- 
istence and to public policy; and, also, that each defendant who 
recelved such bonds, or any of them, knew he was paying no con- 
sideration therefor,and knew that complainant received nothing 
therefor, by way of loan or otherwise; and, also, that each such 
person knew the value of the property conveyed lo complainant, 
and knew that the stock fixed and deelared therein, $1,500,000, 
and the amount of the preference mortgage ten per cent. 
bonds, SZ2O0.000, very largely excecded the value of the Prop- 

erty conveyed to complainant. All said persons had been 
100) holders of railway mortgage bonds, and knew that owning 

and operating the same property the railway company had 
been unable to pay a single installment of interest upon aim amount 
of bonds exactly equal to the $2,600,000 so issued by complainant 
at their dictation and under their coercion; and knew that in fixing 
complainant’s stock at $1,500,000, and in taking sueh stock.to their 
own use, they were thereby receiving from complainant full value 
for the property conveyed to it by their trustees, and knew when re- 
ceiving such bonds that they were receiving so much more than the 
value of the property so sold. 

ach such person knew at the time that in taking from complain- 
ant stock to amount of 81,500,000, and the last-named bonds for and 
to amount of 52,600,000, they were taking and receiving from com- 
plaint its obligations for more than three times the value of the prop- 
erty sold and conveyed to it, and also knew that the said bonds had 
no valuable consideration whatever. Your orator ayers that said 
stock and bonds were issued and distributed at one and andthe same 
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ransaction, and that complainant re- 


le Whatever for the sald bonds, and 


that they were issued with a view to distribute the same among said 


bondholders. its own 7. ae 
OnaGhHoders. ITS OW STOCKLHOLC 


without considera- 


. ‘ ry ] 
ers, aS a Gt, anid 


tion then paid or given or agreed to be paid or given; and that the 


. } 7 , - ee ‘ae 
said bonds were In fact so 
} } 
holders. 
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Said 15.000 shares of si 


distributed chad 


elven to its said stock- 
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ock are now outstanding in the hands 
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new bonds for the sum above named should be issued for the pur- 
pose of taking up the said bonds of the said Memphis and Little 
Rock Railroad Company and of the said Memphis and Little Rock 
Railway Company, 1 aceordanee with the said agreement under 
which the said purchase was made, contains so many misstate- 
ments that complainant hesitates about pointing them out, fearing 
LO make this bill LOO lone. 
That the purchase was made for the benefit of holders of 
LOS bonds issued by both the old railroad ana railway Companies 
Is contradicted by the deeree of this court, which shows tliat 
the purchasers, Pierson, Matthews. and Dow, bought as trustecs of 
the railway mortgage, and for the benefit of holders of railway mort- 
GALE bonds Secured by the deed ()] December l. LSi0, alone ana Is 
further contradicted by the articl s ot organization and deed CAc 
euted by the trustees conveying the properly LO complainant, 
That the purchase was made “under an agreement on the part | 
suid Pierson. Matthews, and Dow,” that the new COTM pany should 
issue bonds to take up the bonds issued by the old railroad and rail- 
There Were lho partics betwee 1) 


t 
( 
) 


¢ 


Way companies, Is Clearly untrue. 
The sole Parties to 


whom such agreement could have been made. 
the transaetion were the hoiders of railway first-mortgage bonds, for 
Whom said Pierson, Matthews, and Dow acted simply as. trustees 
and agents. 

That the bonds issued by the old railroad and railway companies 
in all to the sum of two millions six hundred thousand 


amounted * 
The bonds issued by those two com- 


dollars ” is, and was, untrue. 
panics amounted to nearly seven millions of dollars, or, if first-mort- 
gage bonds alone were meant, they amounted to 85,900,000. 
Complainant submits, however, that the recital In said morteage 
that the bonds secured thereby were issued to take up bonds issued 
by said railroad and railway companies, coupled with the statement 
that the property was purchased in the interest of holders of the 
same bonds, was notice to all the world that complainant's 
104.) bonds were issued, to be given to its own stockholders with- 
out consideration, and that such bonds were issued and deed 
executed, neither to borrow money nor to increase complainant’s 
capital,and that every purchaser of such bonds, or any of them, 
thus had notice of the illegality of said bonds and of complainant's 


sald deed. 

Complainant is informed and believes, and so charges, that by far 
the greater part or number of its said bonds are held by persons 
Who were participants in the original transaction, but it is also pos- 
sible that a few bonds are held by persons who were not concerned 
in the transaction, and who May claim to be Innocent purchasers 
thereof. Complainant submits that there could be no innocent pur- 
chasers of such bonds : that the want ot power ana of consideration 
being patent In defendants’ charter and Upon the face of sald hOt- 
PALC, and of the deeds by which it obtained title. all persons taking 
suid bonds were chargeable with notiee thereof, and purchased said 
bonds in their own wrong. If it is wrong in this, however, it sub- 
mits and offers to pay into court all installments and amounts of 
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interest which may mature during the progress of this cause upon 
all bonds so innocently purchased and held, and, also, will submit 
to any decree which, while giving it relief agaist said deed, and 
the participants in the transactions hereinabove set forth, will pro- 
tect the rights of such persons as the court may decree entitled to 
protection as Innocent purchasers, if any such there are or can be, 

Complainant savs that the names and residences of the 
LO. holde of said bonds, and the amounts held by each, are 

bowen to defendants, Dow, Matthews, and Moran, and it 
that they may Ly compelled to show and set forth the names of t] 
sons Who hold and own said) bonds, and the number and amount 
held by each such person, so far as such names and amounts are 
known to them, with their answer to this bill. 

Complains int further SaVs that the Persons holding its said Jast- 
mentioned bonds are VerV HUMeProtus , that they are all, so far as 
complainant can learn, citizens and residents of States other than 
the State of Arkansas, and are beyond the jurisdiction of this court, 
and that itis impossible to make them all — and further savs 
that the interests of all holders of said bonds a re represented by the 
defendants, Dow, Matthews, and Moran, who claim to be trustees for 
all liolders of suid bonds, and who are, by all such holders, recog- 
nized as their trustees. 

Cees Oana further shows that William S. Pierson, one of the 
erantees and trustees named in its said deed of Mav 2, 1877, died 
afte i Sees execiition and delivery thereof, and that atterwa rd, on Oct 
bero, ISSO, upon the petition of a number of the holders of said bonds, 

fendant, Charles Moran was, by this court, appointed trustee 
thereof in Ins stead, and that said Moran aceepted such trust. 

Further complaining, orator shows that atter having received said 
bonds the said bondholders, by ther ownership of orator’s stoek, 
contiued to control oratorin all its acts up to and until February 15, 
ISS1.) They kept and retained such control from the date of the 

organization of complainant up to sad last-named date, and 
106 during all that time kept in officeas president of complaint one 

of their own number. During the greater part of the time 
defendant, It. I. Dow, who had been the ae tive agent of said holders 
in all the transactions, was kept in office as president, and during 
the rest of the time another person, who was the agent of the hold- 
ers of bonds of said issue, was president . And orator says that every 
act by It at any time performed (save the pavinent of one install- 
ment of interest) by which it has recognized the validity of said 
bonds and deed, or either, was done by it while under the domina- 
tion and because of the coercion of those who had first wronged tt. 
And said installment of interest was paid while the present man- 
agers of orator believed that said bonds and deed had been lawfully 
executed to evidence and secure money borrowed and received by 
orator, and that orator’s railroad was bettered by the expenditure 
thereon of the proceeds of sud bonds, and before they | <hHew the faets 
hereinbetore Set forth. 

further complaining, orator says that the said State of Arkansas 
continued the prosecution of its said cause for foreclosure of its 


fc) 


mortg 


and act 
of said railroad, and appealed | 


owner 
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ave: that while still under the control of said bond 


ing under their coercio 


chaneery court to the supren. 
{ 
LJ 


said e@;: 


that the said mortgage to the State Was Junlor to the mot 
107. wage executed by the old Memphis and Little Rock [tatlroad 
Company May 1, 1860, to Tate, Brinkley, and Watkins, but 
was senior to all other mortgages and liens upon said property, an 
that the said State Was In no manne! precluded or | rrec Ly t | 
deerees of foreclosure by this ‘OUTEL J ndered in sare « ae yj Pier- 
con ct al. v sad Railw: and Railroad (‘omipan wid . Our 
found the sum due the State from said former and defunct Alen ph 
and Little Roek Railroad Company, and secured by the mortaoag 
of that company, to the State to by the sum of SBO2Z 1355.52 1 1n- 
va" ol , }? { , ‘ ] pe) f ans | 
terest at eight per cent. per annum from December 22. 1579): 
decreed that unless said sum, interest, and the co- 
the chancery court we! aid on or before the thirtieth d: of Al 
1SS2. that the commissioner in said deeree appointed sh | 
said railroad and rolling-stock, subject to the deed of Mav 1, 1S60 
and to the lien thereof, as appears by a copy of such opinion and 
deeree herewith filed, marked Z!®, and made part of this bill. Up 
the next day the commissioner advertis ud railroad and roiling 
stock for s ile subjeet LO the Hen of sare dee 1 af Nis r T1860 BY 
fore the day of sale, on March 25, 1882, as orator is informed and 
believes ,the defendants, Dow, Matthews, and Moran, paid to thi 
State of Arkansas the sum of S8239.672.71. beme the full amount of 
said decree, principal, interest, and costs, and such ment was r 
ported by said COMMIISS1LONE r to said SuUprenre Cow Was ax ~ Tr 
court confirmed. | 
Orator was not notified bv defendants that they intended to 
108) = make such payment; it had no notice the filine of report 
of such payment, or that any decree of confirmation would 
be asked for, and was not present, either by officer or counsel, when 
such report Was presented or ord ( CQ) rmation Was ] ar 
Orater further says threat det ants were not requ =tod by it to 
make such payment; that it dic not consent to tl eir makine the 
said payment to the State; th Lis consent thereto was not asked 
that it was not notified or advised that thev intended to pay said 
money; that their intention was kept seeret from orator: and. that 
orator did not contract, agree, or yromise to repay the moneys so 
paid by defendants. am 
lt says that its said deed of May 2, IS77, of which defendants 
claim to be trustees, was and is, for the reasons hereinbefore stated 
1 . . wile sai st 
wholiy vold and illeeal, and that defendants had no Wterest what 
ever In the property decreed by said supreny eourt y he cole royT) 
the disposition thereof. and had no rmeht wha CVE] 77) ]-, neh) 
payment; that in paving such monevs they were mere yoluntecrs 
and that orator is under no obligation to them on neco rie” a, 
; And it further says that before such payments were made by de- 
fendants orator had paid to them and their pretended beneticiaries, 


use. on March 
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the holders of such void and illegal bonds, under name of install- 

ments of accruing interest on such Lape and illegal bonds, more 

than the sum so paid by defendants to the State of Arkansas, 

and that, in paying suid sum to said S ate, defendants, in fact, enly 
used orator’s money, Which they and their beneficiaries had 

109) = extorted and taken from orator by and by means of their 
Stud ileoally used coerelon and Cort trol. 

All the faets hereinbetore stated were well known to defendants 
Paviment, and they vell knew that oe deed 
Was legal and vold, and that said bonds and deed were unlawfully 

l from orator ae the manner and by the means Sencoie fore 
set forth. And orator had we | hoped that said def: ndants, content- 
11) r thems Ives \ vith ie fea cane made by them and their bene- 
ficlaries from complatmnant, would have eeased LO ANNOV and harass 


: . : 
orator In and about the premises. 
}> + ° ] + ] ] ve 
But now, x is, may — please your honors, the said defendants, 
1) } ; } | T , | ss 
1 | \ |) \\ Wa SOT] Matthews ned (haries POranh ive Tlie 1) 
? ) J e'4 
IIs fOnNO court, upon the chaneery side thereof, their bill 
4 
‘ ye 1) tT ] , 6 , 1 ‘ —. so pal rT ’ ry vir t 1?) rel 
AGVALS I VOUT Orator, LT) cLdlat by Wille 1} me | it? i}? cll) i wa tine SL1¢ } 
*,* ] a - . ¥ } . ] + | Ee . ‘ ] 
pavinent they see k and bray to be subrogated to the len of the 
' {" y aol ‘ ] oe ee ee a } — 
State Oo] LrRaDSas UpOh alla agalLNSt OPratlor s proper LY, ana to have 
i 
’ ’ . ' ‘ . * ] ’ : 
44, ws) D>) \" | ‘ on 9 >) 11} tae WYTWTN tt) vs) 7 we ‘ fe, v, i stcoet + 
L ide ‘ tia WorPRKeGC CLEA 1) S{PbDOPaTIALLOR {} )'e) LO] Selid Vol CATUCUU ()) 
Pn S Gre pry Arc + lyeye ‘ }? more he t ( rator im “Ww 4 } 1} | | 
ivEca ide 44, AUG tO have cl SCecrtveort Ui PLQACUE © PrOpPerey adppornvles , 
\ Y 1 } . a }] a of > | 
\ nand by their said bill they elaim ane etend Ma Cie 
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. ’ ° . . > ° \ 
‘ ? ‘ , 7 : > Tract 4 " $s) 4 + vir ¢ ‘ é ¢ | ? 4 + ‘cy 
paid said moneys to the State of Arkansas, as trustees of said dee 


4 = . a : : : cas me * 
executed DB vourorntor,. under the coercion atoresaid, May ye S 4 7.iaind 


+ . - i 7 1? ] - , . : > ’ } . ’ * aes " : ) 
that, as such trustees, they were Interested in orators property, an 
} ] +], 7 1.4 f * > t } ) +] t } ] | 
mad the PIE h QO lakKe SUCH? pra Virie Ma, ahad that sald Geed so eCXecute 
| , if, ] ] 1 1] } . 
VY vour orator Was rivhtfully and lawtully exeeuted, and that 
—— |e ! fo 3 
110 its sald bonds were properly and lawfully exeeuted, and that 
paViiehts of mnterest thereon made by orator were rightfully 
ef Be, oo, eee ' — = i} ee er 
Ld) lawtul V made, Whereas vour oratol charges Lhe Contrary ol all 


Seid Cause, and that it m IV proceed LO hearmg with said bill: that 

Wd Robert kK. Dow, Watson Matthews, and Charles Moran, as trus- 
tecs of the said deed executed by Oravor OF May i Ad may be 
made and considered partics defendant hereto; that by a day to be 
fixed and appointed by the court they and each of them ful 
direct, and perfect answer make to each and every al 
ment, charge, mnatter, or thing in this bill contained, as fully as 
lh Were here Oa Pe pes ted ane they thereunto specially 
interrogated, but not under oaths, their oaths to their satd answers 
being hereby w arved., 

That upon Binal hearing the said deed executed by orator Ma 
S77, by which it conveyed its charter and property to said en 
Matthews, and Dow, in trust to sell and convey upon orator’s de- 


fault in Jig apie principal or interest of said ileeal bonds, be 

or y be void, ill eal, and of no effect: that said deed be can- 
’ ' . ? ] 

‘elled, aside, and for naught held; that defendants and all other 
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persons be perpetually restrained and enjoined from proceeding 


under or using said deed for any purpose against orator and fron 


exercising or attempting to exercise any pretended) power 
11] therein contained: that defendants and their beneficiaries be 
restrained and enjoined from attempting to collect from orator 
any of the sums of principal or interest specified in its sald Zoro 


bonds, OO} 11) any coupon attached thereto, and that all sald hounds he 
declared and decreed to be void and of no effeet; that the bill brought 
against orator by defendants Dow, Matthews, and Moran be dismissed, 
and that orator have all such further or other relief as to Justice 
and equity shall seem meet,and that process of subpoena may Issue 
directed to said Watson Matthews, R. kK. Dow, and Charles Moran, 
as trusteces of the deed hereinbefore mentioned, commanding them, 
and each of them, at a certain day and under a certain penalty to 
be therein named, to be and appear before your honor in this hon- 
orable court, then and there to answer all and singular the premises, 
and to stand to, abide, and perform such order and deerce therein 
ds shall SFeechh to your honors agreeable LO equity and “ood COll- 
science. 
[Seal Memphis & Little Rock Railroad Company, as Reorganized, 
THE MEMPHIS AND LITTLE Roch 
RAILROAD COMPANY, as REORGANIZED. 
By I, A. MARQUAN, [ts President. 
B.S. BROWN, Solicitor for ( omplaimane. 


DILLON & SWAYNE, 
Of Counsel. 
Attest: 
JNO. W. GOODWIN, See’y, 


11? Chart i’ of the Mi lhl his and Littl Rock Railroad (Onmipany. 
l } y 


An Act to Incorporate the Memplus and Little Rock Plank or Rail- 
road Company. 


SECTION L. Be if enacted by the Creneral Assembly of tha State of 
Arkansas, That tor the purpose of establishing a “communication 
by railroad between the city of Memphis, IN) the State of ‘Tennessee, 
and Little Rock, in the State of Arkansas, the formation of 2 COlM- 
pany is hereby authorized, which, when formed, shall be a body eor- 
porate, by the name and stvle of the Memphis and Little Rock 
Railroad Company, and by said corporate name may and shall by 
capable in law tO buy, recelve by oitt, hold, sel], and convey rea! 
and personal estate : make contracts, sue, and he sued : make lyv- 
laws, and do all lawful acts properly incident to a corporation, and 
necessary and proper to the transaction of the business for which 
It is Incorporated; to have and use a common seal. and alter 
the same at pleasure, and shall have perpetual suecession of its 
members. 

Sec. 2. That William <A. Jones, Edward Malany, George W. 
Beaseley, Samuel MeCurdy, James 8. Izard, John McDaniel, Carter 
J. Bernard, and James D. Nileomb cle appointed comMniissioners, 


- 
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any number of whom, not less than three, may open books at such 
time and place as they may designate, first giving twenty days’ 
notice In some newspaper, in the cities of Memphis and Little Rock, 
of the time and place of opening such books; and that Samuel Tate, 
Thomas Peters, Samuel P. Walker, R. C. Brinkley, D. Leatherman, 
and James A. Carnes, or any three of them, may and thev are 
hereby authorized LO open books for subscription of stock to sald 
company in the city of Memphis. on the same conditions as pre- 
seribed for the opening of books in this State. 
115 Sree. 5. Phat said commissioners may keep the books open 
for four days, and if, at the expiration of four days, the sum 
of four thousand dollars shall have been subseribed, the comunis- 
sioners shall make publication of the fact ina hewWspaper published 
In Memphis and Little Rock, calling on the stockholders to meet, at 
SOTO early and convenient time, at the residence of Wim. A. Jones, 
on St. francis river, for the purpose of organizing said company by 
the election of a board of directors, as hercinafter provided. 

Sec. 4. The capital stock of said Memplus and Little Rock Rail- 
road Company shall be four hundred thousand dollars, and may 
be increased to two millions, at the pleasure of the company. Said 
capital stock shall be divided into shares of one hundred dollars 
each, and each share of stoek shall be entitled to one vote in the 
election of direetors. 

Sec. oO. At the first meeting of the stockholders, they shall, under 
the direction of three or more of the commissioner: provided for in 
this act, proceed to the election of a board of direetors, to consist of 
five persons, who shall be stoekhelders, three of whom shall consti- 
tute a quorum for the transaction of business. The board of di- 
rectors shall chooce from their number a president, in such manner 
cs those pa Sel Mav agree, ana mavappornt il secretary and treasurer 
and cll} \ other officer Or AQ hit threat ay he deemed Necessary tor the 
transaction of the business of said company. 

Sree. 6. Phe board of directors of this charter shall hold their offices 
for twelve months from the date of the election, or until their sue- 
cessors shall be chosen, and shall jiave the power to fill any vacancy 
that may occur, and in the absence of the president appoint a presi- 
dent pro tem. Phe said company shall have the exclusive right of 
transportation OF CONVeValice of Persoils, voods, merchandise, or }ro- 
duce over said railroad by them to be constructed : Provided, That the 
charge Of transportation and conveyance shall not exceed seventy- 
five cents per hundred pounds on heavy articles, and fifteen cents 
per cubie foot on articles of measurement, for every hundred miles, 
and in like proportion for a shorter distance, and five cents a mile 
for every passenger: And provided, also, That the said) company 
may, When they see fit, farm out their right of transportation on said 
road, subject to the rates above mentioned. 

Sec 7. The board of directors may eall for the payment of stock 
In such sums as they may deem expedient, not exceeding two per 
cent. at any one time, of which required payment twenty days’ 
notice shall be given in some newspaper printed in Memphis and 
Little Rock, anda failure to pay, or secure to be paid, according to 
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the rules Ol the COMPally, “any of the 1 1st tallme nts so ealle dd; is afore- 
sald shall induce a forfeiture of f the share ¢ yw shares on which def; ult 
shall so be made and all payments thereon, and the same 
114 = shall invest in and belong to the company, and may be re- 
stored tO the OWher Or OWNECTS by the board oft directors. if 
they deem proper, on the payment of all arrears of such shares, and 
legal interest thereon; or the errtenee mav Walve the forfeiture 
after thirty days’ default and sue the stoc ‘Aholders for the installments 
due at their option. 
Sec. 8. The stock of said company may be rans! erred In such 
manner as mav be directed by the by-laws of said corporation, 
Sec. 9. The said comp: wu may, at any time, Increase its capital 
to a sum sufficient to complete the said road and stock it with any- 
hing necessary LO CLV if ful | a ration and ell be eClthic 4g by open- 


\ ne 


ine books for new stock or by selling sue ‘+h new siock or by borrow- 
ge money on the cre dit of the CO! HN pany and Ol} the morte AlLe - its 
charter and works: and the manner in which the same shall | Le 
in either ease shall be prescrib (] by thie stockholders ab ad Or tere 
‘ORL AT of 


ae eetl ng. and ay State or any citizens, COrporation, OV « 
. ' *} “aN fs ; 
this or any other State or country Mas subscribe for nnd hold stock 
: » mall . ne ee 2 a saeys 
Wn said Conse nv, with all ie rights and subject to all the llabilities 


of any other act tut le i. 

Src. 10. The board of directors shall, once in every vear at least, 
a full report on the state of the company and its atlairs toa 

‘ik’ saeeiittinces alll re ey if divcodtod tue a Se 

Cral meeting Ol the Stock olde Ss,adhad oitener, | ~direeted OV a DY- 


(Yo ]} 4 
law, and shall have power to call a general secre of the stock- 


holders when the board Mav deem it CNPC lient. 
Sec. 11. No person but a citizen of the United States, and being 
hona fide stockholder in lis own meht, which he shall have lbeld 
rc three months previous (except at the first election), shall be 
president or director of the company, nor shall any stockholder vote 
In person or by proxy at any general or other election (except the 
Hist) who shall hot have held 11) his OW] right the shrer or shares 
on Which he offers to vote at least three months previous to such 
erection. 

Sec. 12. Stockholders may vote in person or by proxy,and in the 
election of directors, and in voting on all questions Which come 
before a meeting of the stockholders, or which may be submitted to 
the decision of the stockholders in any other manner, the owner of 
one vote for each and CVeryv share he, she, or they miav OW. as alore- 
sald. | 

Sec. 15. The said company may — have, and hold. in fee 
or for a term of years, any lands, tenements, or hereditaments which 
May be hecessary for said road Or ap} uUrlenances thereof, or tor the 
erection of f deposi tories, StTOre houses, ho Uses for the oflicers, Servahts 
or agents of the company, or for workshops or foundries to be used 
for the said company, or ieamaniein timber or stores or other miate- 
rials Necessary for the construction of two roads or Its appurtenances 
1 for effecting transportation thereon. | 

sec. 14. The said company shall have the right, when nee- 
115 CssaPry, to construct the sald road, Or any oe thereof, 
across or along any public road or water-course: Provided, 
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Said road and the navigation of such water-course shall not be thereby 
obstructed. 

Sec. 15. When any lands or right of Wav may be required by said 
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COTMIPANV TOP cite purpose Of construc L1Nie then road, and lor want oi 
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hot be PPUPCTASCE from the owner or ownel 3. the satne Dray be taken 


ata Vvaiuation to be made bY iiVe COMM Issioners, or Majority oO} them, 
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LO be Qppommced by Lhe Clreuls Court OF the County Where some part 
4] ae ce Py ee Bs iS ee ae. - 
of the lands 01 right ol Wav Is sltQated : ana the Salad COMM IsSsioners, 
> ’ 1] , 7; ae } 17 3 tg a . . > 
before they a shill severaily take an oath before some justice ofl 
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ae ae on. ee Bis ee +o a a Apa eee we a 
le peace TallbHITaliv ana Pha pra cca rs tO Gischarge tie auly assigned 
A x , ‘ . ‘ 


+] Se ci aa Tee ; 
ine the said valuation the commmiusstoners shall take 


1 ? ae } ¥ . » = , . 
Lito Cons) tion tiie iOss O1 clint We WhICh Wavy occur to the ownel! 
. t } 1 } t | ] ' t } ‘ } +! _ ht , . - 
Or oWlers COnsecauehce ol cI t being taxen or the right of way 
, : } ’ . . } } } . > sur 
being’ CcCulMmMbered, ahd also tiie Cheht ana advantage he, she, or they 
x ins + } ‘? ‘ > Pa) & " ,_ ¢ {° 2 | a . ‘ . 
may reecelyve PPepite ELI’ Gt Ol) QO] establishment () the said road QO] 
| 7 1 ? 


4 a a ee — ——T ea . - 4 : 

nad stiall state particularily the Nature and amount of ach : 

° } } ~ } ] Ps tT? 7* } ‘ v | } 
ana the excess OF 1Oss and Gamage over and above the benefit and 
; , TV RVI : 7% } ‘ . ' ‘ , ] 1. \ ] . 
rm amount of Valvation oi the sdld land ol 
; ] $ oyavgy ye suc ’ + }, } . . 7 > ; . ) Pa, 6?) aga } «) . 
rlagiyt OF Way. Phe pProcecadlugs OF sald commissioners, accompanied 

ae | oe re. id land eo wav. shall ] , , 
Withh a Publi Geseription of sala land or right ot Wav, shall be returnees 

| } } cm } ] ’ me. ‘ i . . . = 

under the hands and seals oF a Majority ol he COMM MIssioners to the 


. 
} 


court from which the commission issued, thus to remain of reeord. 
In ease eliher party to the proceedings shall appeal from the valua- 
tion to the next session of the court granting the commission, and 
FIVE Ke asonabie notice to the Opposite parcy of such lpr al, and the 


t shell | hall 
Vath tL ev iy oy I . ae ; ‘ ivy Big 2 ¢ ' ' ——. <7 , . P 
COUT mui OFraer a New Valuation to ve HladGe VV ii JUPV, WilO Sila 
: : a ‘ e ‘ . 

ody ; es 2? + } 1} ' $3))>) f *)) OQ ‘ y\ 226) Set 1 . » 
Rt 4 Pa Po LLICTOCWithd Lil Lid ScLLile L¢ Phi, O} als SS MOT) cls pL ticable, and 


} . : } } » ' , y | ih ? 
their verdict sliail be Thal ane conelusive between the puarties,a new 


} } i } ] al ] / 
t , t ) ? . , >) H ao 42 ' 7 . row t - 
Ul Sail De GPTrANLEaA, ANA thi lanmdis Or rights of Wav so \ alued DY 
+] — ele ded eae aes roma a pe ae 
Lhe COMtissioners Or JUPrV Shall Vest 1h the said COLMA Pay 11h TeEe-SlIM- 
¥ " . . , , 7 , 
ry! , t | ' rs 269 t 1M} “ee Exc. xs 1 . >| . PotiyA9D — 
Pic SO sooil as thle Vaidatlon hiaV ve Prac or, When refused, may be 
e ‘ 
| \\ i {i | } ‘ , : ot ‘ ‘ i* . pee } ri . 
tenaered. Vy ler ae t hictV be clit appeal, as aforesaid, Irom the 
‘ 
litliel 1} | | CQ)iili IssJOlLLers wb c |i | 


her of the parties, the same 
] 


. | ; , , 
: 6) ‘ } ‘ t ; ; , ? t } > ba j i : , > 4 ak ’ . vy 
Siiadi TLOL DVeVeht Lhe Works Titencedt tO De COnstrue ted iPro proceed- 


Mig Dut | bh uppeal is b. the COT pany requiring the surren- 
qer, UHeV Shalt bea lO proceed WM their Works only on Con- 
dition of giving to the opposite party a bond with good security, to 
be approved by the clerk of the court when the valuation Is returned, 
ba penalty equal to double the said valuation, conditioned for the 


; : ‘ 
par Went OF Salad Valuation and terest, la ease the same be sustained, 
. , 


gana, 1 cause it be reversed for the pruVrnie nt of the valuation there- 
; 


f x 4 } ] 117 , = | } } :  & ae oe a 
aiter to be Made bv the Jury and confirmed by the court: | rovided., 
] — } - yy ] ’ 1 } ] ) } } ’ 1 +4 . “| ‘ . 
lb Whlelh tile Lana Cannot be had DV LUt OQ) pure hase the 
11 , ; ' Pr +h, ee ; | i a eS ; ae : 
Lid Operation OF Tae Works are not to be hiaaeread O} delaved dur- 
1c } } . + ° 
P11 LiIC = PeChHadencyvy OF ANV Proce (12s tO assess Its value, as 


aforesaid, nor shall any injunction or superscdeas be awarded by any 
pecerex Or’ COULrt to delay thy Droeress of said work. 

Src. 16. In the absence of any contract with the COMpany In rela- 
tion to the lands through which the said road may pass, signed by 


_ 


the owner thereof, or by his agent, or any claimant or person in 


ST SSR RS eee nara re ee — Dare = = es age bas = 
: ~~ a a 2 ~ = ~~ — ae 
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possession thereof, which may be confirmed by the owner, it shall 
be presumed that the land upon which the said road may be con- 
structed, together with a space of one hundred feet on each side of 
the center ot sald road, has been eranted to the COMIpPAany by the 
owner thereof, and the said company shall have good right and title 
thereto, and shall have, hold, and enjov the same as ing as the 
same fo bye used only tor the purpose ot the road, ana Ho longer, 
Wwniless the person Or persons ownlneg the sald land at the time that 
part of the road which may be on said road (land) Was finished, or 
those claiming under him, her, or them, shall apply for an assess- 
ment for the value of said lands, as hereinafter directed, within five 
vears next after threat part ot sald road Waals finished ana 11) case the 
said owner or owners, or those claiming under him, her, or them, 
shall not apply for such assessment within five vears next after the 
said part was finished, he, she, or they shall be forever barred from 
recovering the sald land, OY having any assesstbent or compensation 
thie refor: Provided, Nothing herem contained shall aflect the reht 
. fe Hics COVE rt,” Or Infants, until {wo Vears after the removal of their 
respective disabilities. 

Sec. 17. If any person shall intrude upon the said railroad, or any 
part thereof, by any manner of use thereof, or of the rights and 
privileges connected therewith, without the permission, Or Contrary 
tO the will oft sald COMMpPAany, he, she, Or they shall forthwith forfert 
to the sald COMpany all the vehicles that Mav aye sO) tntruded (1) said 
road, and the salve Way be recovered cil law : and the person Or per- 
sons so intruding may also be indicted for misdemeanor, and, upon 
conviction, fined and imprisoned by any court of competent juris- 
diction. 

Sec. 18. Tf any person shall wilfully or maliciously destroy, or in 
any manner hurt, damage, or obstruct, the said railroad, or any 
bridge Or any vehicle used for or in the transportation thereon, such 
person Or persons so offending shall be liable Lo iY indicted therefor, 
and, on conviction, shall be imprisoned not more than six nor less 4 
than one month, and pay a fine of not less than twenty dollars, and 
shall be further liable to pay all the expenses of repairing the Sale: 
and it shall not be competent for any persom so ollendine against 
the provisions of this clause to defend himself by pleading or giving 
the evidence that he was the owner, or agent, or servant of the owner 
of the land when such destruction, hurt, damage. injury, or obstrue- 
tion Was done Or enused aul the time the Same Was exused Or done. 

Sec. 19. Every obstruction to the safe and free passag 
117 vehicles on the said road shall be deemed a public nuisance, 
and may be abated cLS such by an otheer, Or agent, or Sseryanhl 
ot the COMpPAany | ana the pPecrson causing such obstruction Wav be 
Indicted and punished for recting a public nuisance. ; 

Sec, 20. The said company shall have a right to take, at the 
storchouses they may establish or annex to their road. all @oods, 
wares, merchandise, and produce intended for transportation, pre- 
scribe the rules of priority and charge, and receive such just and 


s 


re of 


reasonable compcnsation for storage as they by rules may establish 
(which they shall cause to be published), or as may be fixed by 
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agreement with the owner, which may be distinet from the rates of 
transportation. 

Sec. 21. The profits of the company, or so much thereof as the 
board of directors May deem advisable, shall, when the affairs of 
the company will permit, be semi-annually divided among the . tede 
holders, 1) proportion LO the stoek each May hold. 

SEC. 22. Whenever, in the construction of said road, it shall be 

hecessary to cross or intersect any estab lished road or way, it shall 
be the duty of the company lo ¢ onstruct said road across such estab- 
lished road or way, so as not to impede iticnaconce or tr eueer ition 
of Ppersols OF property alone the same; or when it shal lH] be heces- 
sary to pass through the land of any individual, 1t shall be their 
duty to provide for such individual a proper wagon way or ways 
across said road from one part of his land to the other. 
Sec. 25. The said COMPany shall Possess such additional pra Is 
as may be convenient for the due and successful execution of the 
powers granted in this charter, and for the successful construction 
and management of the work. 

Sec. 24. This charter shall be amended from time to time | Vv the 
Legislature, whenever the president and directors shall unanimously 
petition for amendments, specifving In the petition the nature o 
such amendments: and when such amendments shall be adopte 
by the Legislature, and submitted to the directory, and be acce pote 
and adopted unanimously by the president and directors, they shal 
he obligatory Upon the stockholders, ana not otherwise. 

Sec. 25. The president and directors, clerks, agents, officers, and 
servants Of said company shall be exempt from military duty, except 
In cases of invasion and insurrection; and shall also be exempt 
from serving on juries and working on public roads. 

Sec, 26. The company shall have fall power and authority to pur- 
chase and own such number of slaves as may be necessary for the 
construction of said road, ana for keeping the SALLC In repair, 

SEC. 27. Hf, by decree or otherwise, the said corporation shall be 

dissolved, the president and directors of said company are 
11S) created trustees, with such powers only. as may be neces- 

sary, to collect the debts due the company, and preserve the 
property and effects of the company to those who may be entitled 
thereto under the charter. ; 

Sec. 28. The capital stock of said COMMpany shall be exempt from 
taxation until the road pays a dividend of six per cent., and the 
road, with all its fixtures and appurtenances, including workshops, 
warehouses, and vehicles of transportation, shall be exempt from 
taxation for the period of twenty years from and. after the comple- 
tion of said road. | 

Sree. 29. That said railroad shall commence on the west bank of 
the Mississippi river, opposite the city of Memphis, running mn a 
wes terly direction to the town of Little Rock, on the Arkansas river, 
to be located in sueh manner as the board of directors May deem 
most advisable for the interests of the Company. 

Src. 30. That said company may use all stone or timber that may 
be necessary for the construction of the road, free uf charge: Pro- 
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operating sud branch road that it has by its charter, and amend- 
ments thereto. Upon their main trunk line. 


Sree. 5. Be it further enacted, That said railroad company shall 
lgable streams, 


‘ 


have the right to ereet all necessary bridges ACVOSS DAVIE 


, 4 . . } ; : } ‘ 2 . ‘ . 
MOTT) Upon the Phvetdd) Le ANC Sel branelh roac., providing suitable 
7 . . . 
draws thereto for the passage of boats. 


Sree. 4. Be it further enacted, That said company shall have the 
O11] he rate and price of freight, and the fare of all 
passcngers transported over their main line or said branch. 

She. o. Be it further enacted, That all lands which may have 
ed, or may hereatter be subscribed, as stock 


be, and the same are hereby, exempt from 


. > . s | * . 
taxation for the Perio of five vears from and after the Passage O1 
} . j e rs ; 4 : i 7 : zl 
LikIs act: Provided, Phe same shall Not SOOTICI he sold LO othe par- 
{]es 

, ; . , , ‘ ; , 

i?0 Ntoel holders Meeting and Proceedings. 


Hloperretp. Ark., feb. 20th. 1860. 
Pursuant t holders in the Memphis and 
Little Rock Railroad Company met at their office in Hopetield, when 
the followine proceed nes Were heaved: | , 


Mr. Brinkley then offered the following resolution, which was 


, 7 
LO Poul 11 Notice the STOCK 
| 


, a4 = } ya i | ; iF — ; . _ . < Hi 
Beit resolved by the stockholders in weneral meeting assembled 


= . 

fae t j eas 7y ye = “_ & } 3h 4S “a y 1d } ‘ ] eee ° 

Phbettb ror tlie Purpose OF DULLAINS and egQulpprige salar road, ana QIving 
WV) ' ‘ } 1 ] : 5 ea ’ } : ? 

the same full Op ration and elfteet, the directors are hereby wucthor- 


+ | eo! a - , 4% E Bs 

WA «| to Increase the Capitai stock of the COMPANY Ohe mMiTiWdoOn three 
i A . 

? ' ? ) ee . } ’ . | 
hundred thousand dollars in the followine manner, to wit Dv the 
ss i* 1 1 4” } 1] om ] } ate ’ . . 
Issuance of bonds of one thousand dollars each, WCAPTING elolit pel 

+ " 7 + | 1] ? ] ] , ’ ] . ‘ 
Cel) nterest, to whi fh COUPONS Shlal be attached, pavabie semil-an- 
—_— 1’ Gltat Atal —- = : , 
nuda Vv a ny place in the United States which the directors may 

| ; Fy eee, . — ae: Ae 
elect, said bonds to be numbered from one to thirteen hundred, in- 
a ee ee ae aS - pare a eee 
Ciusive, sirned v\ Phe president ald countersigned a the seeretary, 


and verified by the seal of the company, not more than thirty vears 
Irectors are authorized to msert mn 
. i a ] 4 ! ; . See } + ? oe ‘ ° : 
sald bonds a contraet DV Which the hola ror holders Of Sale 

ithin ten vears from the date of said bonds, con- 
ital stock of said COMPANY ot 

} } 1} } ° ° ie - . 

ohe hundred dollars each, upon surrender of said bonds and unpaid 
COUPOTs attached at the office of the company, and to secure the paVv- 


— 


’ Sag “ | a } 8 
tO Yuh Troms this date. cll)al sada ( 
. + ] : , ,° ae) 
Vert the same nto ten shares ()] the Ca 


ment of said bonds and coupons the directors are hereby authorized 
to exeeufe a morteave Lon) the road, charter, vorks, and real estate 

f } | hem, as they may think best, said mort- 
re to be signed by the president and verified by the soul of the 


( 
= 


qyrey 
jm 4% 


COTM Pains : 
| ra Dir clors’ AM f faved. 


Orrice M. & L. R. R. R. Co., Feb. 28, 1860. 


The directors met pursuant to adjournment—Jolin Robertson, 
president; D. HE. Townsend, R. C. Brinkley, and HH. B. Edmondson 


being present—and proceeded to business. 
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R.C. Brinkley then offered the following resolution, which, on 
motion, was unanimously adopted: 
Resolved by the board of direct ors of the Memphis ana [itt le Roe F 
Railroad Company, That, in accordance with authority given by the 
tockholders in this company, that the shine mee of this board be. 


and he is hereby. authorized to issue thirteen hundred bone =, of One 


| 
thousand dollars each, having thirty years to run from thi 


nd that thev be dated May Ist. 1S6O, with interest at the rate a 


cleht pers cent. per annum, payable semi-annually in the city of New 
York, and that the Memphis and Little Rock ra ilroad, its franchises 


and works, and all lands and real estate be mortgaged to secure the 


pavinent of sid thirteen hundred bonds and interest. 
The president of the road then presented form of first-morteage 
bond as follows: 
UNITED STATES OF AMERICA. 
No. 1.—First mortgage feight per cent. bond of the Memphis and 
Little Rock Railroad Company. 


This certifies that the Memphis and Little Rock Ratlroad Com- 


pany is indebted to the bearer the sum of one thousand dolla rs. law- 
ful money ot the United States. for value recelved * | lk COTS] Li ration 
whereof the said Memphis and Little Rock Railroad Company do 


t 


hereby promise and ae LO pay Lo the bearer hereof the sald “Ul1h) 


of one thousand dollars in the city of New York, on the first day of 


May, A. D. one ieee clelit ae fred and ninety; and the said 
Memplis and Little Rock Railroad € ompany do hereby p ronatse Lid 
agree to pav Interest thereon at the rate of e lohit per cent, pel ahdui, 
semi-annually, on the first day- of May and November in each and 
every year ensuing the date hereof until the said sone sum shall 
be paid, upon the presentation and delivery of the eoupons 

122s hereto annexed, in the city of New York. This bond is one 
of thirteen hundred of like tenorand date, issued by author- 

the stockholders of the said Me my) his and [Little Rock Rail- 
road Company, and in accordance with its charter: and the holder 
is entitled to the security to be derived from a deed of Lrust, being 


even date herewith, on the said railroad, its rights and franehises of 


every description, on the real and porsonal estate of said company, 
as Will more fully appear in said deed of trust, executed and deliy- 
ered to Sam. Tate and Kk. C. Brinkley, of Memphis, and George C 
Watkins, of Little Rock, to secure the full payment of principal and 
interest of said bond. 

The holder hereof is entitled at any time, until the first d: av of 
May, 1570, to (eee and receivd ten shares, of one hundre d doll: ars 
each, QO] bess C% ait 2 StOC ‘kk ot said company, 1) dise hi aArge O] f this ay ried 
and the uny wil coupons attached, upon prese ntation and surrender 
of them at the oifice of said company, in Memphis. This bond is 
transferable by delivery merely, and the said Memplis and Little 
Rock Railroad Company hereby waives all benefit from valuation 
and appraisement laws. 


~we 
° 
ad 
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[In testimony whereof the said company have hereunto 
| 1. s. | eaused to be affixed their COPPOrate seal and these presents LO 
be subscribed by their president and countersigned by their 


treasurer, on the first day of May, L560. 


leipst Mortgage : 


This Indenture, made and entered lito this first day of May, 1 
the vear of our Lord one thousand cight hundred and sixty, be- 
tween the Memphis and Little Rock Railroad Company, a corpora- 
tion duly chartered, organizea, and doing business within the State 
and under the laws of Arkansas, of the first part, and Sam. Tate and 
Robt C. Brinkley, ot ihe city of Memphis, mm the State of Tennes- 
see. and Cr orge [> Watkins, of the CIty of Little I? elk, in the State 

Arkansas, of the second part, witnesseth: That for and in con- 
sideration of the sum of five dollars cash paid by the party of the 
second part, the receipt of Which is hereby acknowledged, ‘and the 
other considerations hereinafter appearing, the said Memphis and 
Little Rock Railroad Company have this day bargained and. sold, 
and do hereby convey, to the said Sam. Tate, Robt C. Brinkley, and 
George C. Watkins, the Memphis and Littie Rock ae ane extend- 
Mig from the West bank ot the Mississippi river, hee » the elty of 
Memptiis aforesaid, to the CIty of Little tock, 1 ithe $ State of Ar- 
kansas, its road-bed, rieht of Way, and all ie pu rolline-stock 
of or belonging to said company, together with the charter by which 

suid company Was Incorporated and under which it was or- 
12. eanized: and all the rights and privileges and franchises 

thereot; and also all the lands lving in the State of Arkan- 
sas granted to said party of the first a by the State of Arkansas, 
by the act of the Legislature ct ‘said State, ct}? nied January 19th, 
ISo, cl] d by the act ot the ( ‘OneTess of i U hit ted S tates, ap raved 
the 9th dav of February, 1855, which said Me li} his and Little Roek 
Railroad | om pany how OWn, as more we icularly set forth nied de- 
scribed in“ dexhibit AJ? an sp Leiyies to this Indenture, containing 
a list of said lands =, and to Which refere Ce is here made to identify 
the Ssalhe. To have and LO hold tO sal rd} LT). Tite. Robt U. Brink- 
ley, and George C. Watkins, their successors and assigns, forever. 

And the said party of the first part doth covenant to and with 
the parties of the second part that the ‘V are lawfully seized and Pos- 
sessed of said lands, road-bed, and right of way, have a good right 
to convey the same, and that they will | forever warrant and defend 
the title thereof to the said parties of the second part, their suecess- 
ors and assiens, forever. | 

But this deed is made for the tollowing purposes and upon the 
following trusts, and no other purpose—that 1s to say: 

Whereas the said Memphis and Little Rock Railroad Company, 
in order to raise money for the purpose of building and equipping 
their road and giving the same full operation and etlect, have re- 
solved In a eencral mecting of the stockholders to Issue the bonds 
of the company to an amount not exceeding one million three hun- 
dred thousand dollars, to wit, said) bonds are to be fur the sum ot 
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one thousand dollars each, pavable on the Ist dav of May, In the 
pear LS9O, to bearer, with interest at the rate of clone per cent, per 
annum, pavable semi-annually, on the first days of May and Noyem- 
ber of each and every vear thereafter, till the maturity of said bonds, 
for which coupons shall be attaehed: said bonds bearing even date 
with this indenture, and being convertible on 1 
and further identified as the bonds herein secured, 


heir face into the stoek 


of the company, 


] 4 hy + te . } . —— ’ ‘ ] vr rey. 
by a ‘| ificate thereon to that effect, signed cIther by said Sam. Pate, 
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ALC Beat levee Gicaten ( Watkins; and, the Memiplis and Little 
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Rock Railroad Company being desirous to secure to the h 
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sald bonds, who may purchase the same, or advanee money there On), 
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QO} hold the same for ais lawful purpose, thi Proraiypot i hd COPTAIN pay 
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ment oi econ Hpal of snd honds when the sameshail become due 
and 
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Jlowine stip ne ila 1s and agreements are ent req Into: 


t the said Mem- 


lirst. It is exp come understood and agreed that. 1 
phis and Little Rock Railroad Company shall promptly pay 
] 24 the iiterest ]}) sald bonds, at thie time | hid places AVTeCed pon 


In the coupons aforesaid, and the principal of the bonds when 
re become due ‘and payable, then this ies Is ice ay COTLIC null 
id void, and the title herein conveved is to revert and revest in the 
anit ot the first Part, without any reconvevahee Whatso ok el 
Second. The Memphis and Little Rock Railroad Company re- 
serve the right and privile ee, up to the time of their making detault 
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nl pavinent ot elt ther the ite rest or PrINC TH al Of Shahid) bonds. or some 


part thereof, to retain the possession and control of the property 
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herein conveyed, and to sell and convey such portion of the lands 
herein conveved as to them may seem proper and advantageous to 
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building, completing, and equipping of said road, and giving it full 
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Operation and effect, or to retire sala bonds. as the Companv may 
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think best. 


Third. It Is also further understood nie —— tliat should said 
Mi 8 and Little Rock Railroad Company tail to pay the interest 
on said bonds . romptly, as the same ‘is 088 Cs aie and pavable, the 
said Sam. ‘Tate, Rob’t C. Brinkley, and George C. Watkins shall and 


May eovediiniely take POSSCSSION of the i. mentioned in * dex- 
hibit A,’ and advertise the same, or so much thereof as mav be 
necessary, for one month in two of the daily papers published in 
Memphis, Tennessee, and one paper published in the city of Little 
Rock, 11) Arkansas: and after such notice shill, cil the time ana 
place designated therein, proceed LO — so much of said lands, 1\ Ine 
alongs y or adjacent LO any complet ec section ot sald rowed, O thie 
hig lest bidder, for cash, and, alter Pay Ine eXpenscs of said sale. im- 
mediately pay and discharge such interest as may be due, and any 
surplus funds arising from such sale shall be expended in com- 


ple Ing and equipping said: re ulroad, and furnis hing it everything 
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eiyve it full operation and effeet. And it is also further 

and agreed that in the event the lands along the com- 
x } 1} » ’ a . 

OWS OL sala road should ful CO Proauce by their sale rat 
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parties of the second part shall, im the event of any sale by them, 
cither of land or otherwise, under the power herein conferred, make 
to the purchaser or purchasers all necessary deeds of conveyance, 
and the same shall forever bar and estop the Memphis and. Little 
Roek Railroad Company. 
Mifth. It is also further understood and agreed that in the event 
of the death, mental ineapacity, removal, or resignation of 
126 either of the parties of the second part, the one or two remain- 
ing, as the case may be, shall have and exercise all the rights, 
powers, and duties hereinbefore conferred upon the three. And in 
the event of the death, removal, mental Incapacity or resignation of 
all three of the persons aforesaid, then a majority In number and 
value of said bondholders may apply to any court In the State of 
Arkansas, having jurisdiction thereof, and have one or more trus- 
tees appointed in the room and stead of said parties of the second 
part; and such person or persons substituted shall and may have 
and exereise all the powers, privileges, and duties herein conterred 
upon the trustees aforesaid ; and all his or their acts in the premises 
shall be in like manner binding upon the party of the first part. 
And said Memphis and Little Rock Railroad Company do hereby 
waive all benefit from stay or appraisement laws, and do deelare 
that anv sale made in pursuance hereof shall confer upon the pur- 
chaser, or purchasers, a fec-simple title, absolute, free from all equity 
and redemption. 

In witness whereof the parties of the first part have caused their 
corporate seal to be hereunto affixed, and the same to be sub- 
seri bed by their president > and the said parties of the seeond part 
have set their hands and seals the day and vear first above written. 


Lea JOHN ROBERTSON, President. 


Signed, sealed, and delivered in presence of— 


Trustees. 
1262 | Endorsed:] 487. Memphis& Little Roek R. R.Co., as reor- 


eanized,v. R. KN. Dow etal.,trustees. Cross-bill. Exhibit Z with 


eross-bill. Filed June 29. 1SS2. Ralph L.. Goodrich. elerk. by W. 
P. Feild, D. C. 
127 exhibit Z* to cross-bill is the same as Exhibit € to bill. 


exhibits 23, 74, Z°, and Z*, 78. 7. Z}0. Zlib Zl2 Gis la Zs 
to cross-bill are found in exhibit filed November 3. 1]SS2. 
128 Which Exhibit Z is as follows (9) 
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In the United States Circuit Court forthe Eastern District of Arkan- 
sas. In Chancery. 


Wirrniam S. Prerson, Watson Matrurws, and R. k. Dow, Plaintiffs, 
yee 
The Mempiis And Lirrne Rock RaAthroap Company, THe Men- 
phis and Little Rock Railway Company, Sam. Tate, Rob’t C. Brink- 
lev, Henry FF. Vail, Edward B. Wesley, A. J. Randall, Jephta HH. 
Wade, and William Farrineton, Defendants. 


To the Hlon. John F. Dillon and Il. C. Caldwell, judges of said cir- 
eult court, In chancery sitting: 

Your orators, William S. Pierson, who is a citizen of the State of 
Connecticut: Watson Matthews, who is a citizen of the State of New 
Jersey, and KR. Wk. Dow, who is a citizen of the State of New ITamp- 
shire, bring this suit against the Memphis and Little Roek Railroad 
Company and the Memphis and Little Rock Railway Company, cor- 
porations created by the laws of the State of Arkansas; Sam. Tate, 

Robt C. Brinkley, and Wilham M. Farrington, who are citi- 
12) zens of the State of Tennessee: ILenry I’. Vail and Edward 

b. Wesley, who are citizens of the State of New York » and 
Jephta If. Wade, who is a eitizen of the State of Ohio, and A. J. 
Randall, who isa citizen of the State of Arkansas, and sav: That 
the Memphis and Little Rock Railroad Company was a corporation 
ereated ly an act of the General Assembly of the State of Arkansas 
entitled “An act to incorporate the Memphis and Little Rock Rail- 
road Company,” approved January Lith, 1855, which gave the said 
COMpany Corporate existence, and made it capable tO buy, receive 
by eft, hold, sell, and convey real and personal estate, make con- 
tracts, sue and to be sued, to make by-laws, and to do all other lawful 
acts properly incident to a corporation and necessary and proper to 
the transaction of business for which it was Incorporated, to have 
and use a common seal, and alter the same at pleasure, and to have 
perpetual suceession of its members: the object and aim ot sud 
corporation being to establish a communication by railroad between 

the city of Memphis, in the State of Tennessee, and Little 
Lt) Rock, in State of Arkansas, Power bene thereby elven to said 

company to borrow money on the eredit of the company and 
on the mortgage of its charter and works; all of which will be seen 
by a COPY of said act herewith filed, marked [exhibit ee. and made 
part hereof. 

That in order to build the proprosed road aforesaid the said Mem- 
phis and Little Rock Railroad Company borrowed money, and, for 
the purpose of securing the same, issued on the Ist day of May, ES60, 
thirteen hundred bonds of thet date, each being for the sum of one 
thousand dollars, payable on the Ist day of May, 1890, to bearer, 
With interest at the rate of eight per centum per annum, pavable 
semi-annually on the first davs of May and November of each and 
every vear thereafter, until the maturity of said bonds, for which 
coupons were attached, the said bonds being convertible on their 
face into the stock of the company ; and that, in order to secure the 
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payment of said bonds and coupons, according to the tenor 
ind Little Rock Rail 
7 1 ] 


15] and efleet thereof, sacl Memplis road 
( “OTN PaAny did, Ol) sad Ist day of May, PSOth exechite 

tain deed of trust or morteage tO Sata Lode redarts, ~, 

Rob’t C. Brinkley, and to George C. Watkins, who tas since departed 


this life, which reeit d the Issue of said | | bere r\ Sy COl)- 
veved to them the said railroad, its road-bed. rm it of -« and all 
works or rolling-stock of or ay long@ine fo sarc COMM ANY, (erg thie I 
with the charter by which said company was Incorporated and under 
whieh if Was oreanized, and of all eC TIchit poly eae trie] rah- 
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; , ] ee i ] ty {" me © 
ehises thereof, and also all the mana Wine im the sta Of Arkadisas 
. . } 7 
eranted to sald Me mplius and battie | 
State of Arkansas, to have and to hold the same tothe said Sam. 


Tate, Brinkley, and Watkins, their successors and asstetis, forever, 


on certain trusts, that Is tosay: That if satd Memphis and Little Reck 
Railroad Company should pay such bonds and mterest coupons ac- 

cording to their tenor and effect.then the said convevanee to 
isa be null ana void: the said COMpanv to have posse <<iON of the 
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property thereby conveyed untildefault made in the payments 
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ence toa copy of salad deed of trust herewith filed, marked lexhabit 


“B.” and made part hereof. 

That afterwards, in order to carry out the objects of her incormo- 
ration, the said Memphis and Little Roek Railroad Company, on 
the Ist dav of March, 1871, mad | | 
or deed of trust of that date. by Which she conveved unto the de- 
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i ‘ 

; eee eo. _ = 

rails. Cross-Ules, road-bed, right of Wav. and depots. ane depot 
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attached to each bond, pavable at the Bank of Commerce, in the 
city of New York: that the said deed of trust or morteage contained 
Iso the following provisions: That the railroad company retained 
he power to sell, convey, and dispose of all or such portions of the 
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property thereby conveyed him to pay what remained unpaid of the 
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money, Which deed was « 'S 
dent of said company, and the seal thereof, and attested by the 
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<ecretary thereof. and was duly acknowledged and reeorded in 
several oftiees of the recorders of the different counties in the State 
of Arkansas wherein the property thus conveyed was situ: ated, as 
will appear by ad COPY of seid deed here with filed, lhe arked I. xhibit 
“Cand made part hereof. 
138 And said dete we ants would further show that the helders 
of a majority in number and value of the bonds issued by 
the Memphis and Little Rock Railroad Company under said mort- 
VAGe deed of date of Ist dav of March, US71.as aforesaid, did) not tify 
in writing the said Henry F. Vail, trustee in said deed, that said 
company filed or refused LO pray the COUPoOTs Ol) sid bonds he ld bv 
them that matured on the first dav of January and on the tirst dav 
of July, 1872, respectively, according to the terms and conditions of 
sald coupons, and that the holders of such coupons elected to post- 
pone the collection of said Coupons and a sale of the property con- 
ve ved by said morteage for the paviment of the said coupons threat 
matured on the first day of January, 1872, for twelve months there- 
after, as |) rovide 7 11) said morte ive, and said Cerin of twelve months 
thereafter, as provide “lin said morteage, had elapsed and ex- 
15 pired, and no provision had been m: a by said Memphis and 
Little Rock Railroad C ompany for the payment of said) cou- 
pons, and they, the said holders of a Bove heros In number and value 
of said bonds, on account of said failure to pay said coupons, did 
thereupon request and direct, in writing, the said Henry FF. Vaal, as 
such trustee, to make sale of the property of all kinds, real, personal, 
and mixed, including lands, road-beds, rights of wav, warehouses, 
depots, depot grounds, rolling-stock, charter right. privile eves, or tran- 
chises, and charter of said Me mplis and Little Rock Railroad Com- 
pany, and so conveyed to said Henry F. Vail, as trustee, in and by 
said deed of second mortgage, in order to pay, first, the expenses of 
said sale, and, seeond, to the pavinent pro rata ot the Unpaid COUPOTIS 
due Ol) sad bonds of said COMMpPAany aforesaid, and to secure the pri V- 
ment whereofsaid mortgage deed was executed: and the said Henry EF. 
Vail, as such trustee, did, after receiving said written notice, 
140 cause to be prepared a printed notice that he would, in pursu- 
ance of a written request and direction of a majority in number 
and value of the bonds issued by said) Mem phis and Little Roek 
Railroad Company, under said deed of mortgage of date of first day 
March. IS71, on account of the failure to Pav the interest cou- 
pons due and that matured on said bonds on the first day of Jan- 
uary, 1S72, and on the first day of July, 1872, as aforesaid, offer for 
sale, and would sell, LO the highest bidder. on Monday, the l7th dav 
— 1875, between the hours of 10 o’cloek a.m. and 3 o'clock 
p.m. of said day, for cash in hand, at the eastern terminus of the 
‘hana and Little Rock railroad, all the lands, franchises, and 
raha it Iron rails, Cross-t1es, road- bed, right s of wi Ly, depots 
depot buildings, charter rights and privileges, and ever ry other species 
of property > be longing to said company, or so much the reoft as miieh 
be sufficient to pay, first, the CX PCNSses ot said sale ; ana. 
14] second, the px LVIne ht pro rata ot os aes, aid coupons due Ol} 
said bonds secured by said mortg ; but that said sale of 
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said property would be made subject to the lien onthe whole or any 
part thy ereot ‘th: cil nie@ht C X Ist 11) favor of the holde rs of the bonds 
known as the first-mortgage bonds of sald company, amounting to 
one million three hundred thousand dollars, and the coupons thereon 
that had not been paid and were secured by the mortgage executed 
on the first day of May, S6O, by the said Meniplii: and Little Rock 
Railroad Company, to Sam. Tate, Robert C. Brinkley, and George C. 
Watkins, as trusteas, and which mortgage was duly recorded; and, 
furthermore, subject to all lens of the State of Arkansas upon 
said property, or any part thereof, previously to the len arising 
under said) second-mortgage deed of said company, under which 
this sale was made, and also subject to all other liens whatever 
that are Superior to «the he I) created by sald Moreeave 

142.0 and that said railroad company had on their part covenanted 
on their behalf that upon said sale being had the company 
thereby waived the right of equity of redemption in or toany of the 
property which might be sold under said deed of mortgage, as also 
the benefit of any and all appraisement, valuation, or stay laws, and 
that the title of the purchaser should be complete at said sale, so tar 
as the COMpany Was coneerned ; and said Henry I, Vall, as such 
trustee, did cause said printed notice of the time and place, terms 
and conditions of sald sale ice be posted at SIX ot the niost public 
places in each of the counties of Pulaski, Prairie, Monroe, St. ran- 
Cis, and Critt tenden, of the State of Ar kansas, one of said notices 
being posted at the sens Manis eae ik le said several counties and 
at the eastern terminus of said road, more than twenty days previous 
to said day of sale; and did) furthermore cause to be pub- 

1-455 lished before said sale at least two Insertions In the weekly 
hewspapers styled the Little Rock Republican and the Ar- 
kansas Gazette, published in the county of Pulaski aforesaid, and in 
the weekly newspaper published in the county of Prairie aforesaid 
cailed the White River Journal, and in the weekly hewspaper called 
the Forrest City Times, published in the county of St. Francis afore- 
satd—said counties being the counties through which the line of 
railroad is located, and its property, real and personal, mostly situ- 
ated and being, and said newspapers being the ones published in 
suid counties: and the said Ifenry I. Vail, as such trustee, did, on 
the day fixed for the sale of said above-described premises, attend 1) 
Person al the place fixed for sale at the eastern terminus of said 
Memphis and = Little Rock railroad, in’ the county of Crit- 
tenden, State of Arkansas, and did then and there, between 
the hours of 10 oeloek a.m. and a o cloek }). M2., Ol} 

lft said dav, the 7th dav of March, 1875, offer for sale, 
and did sell to the highest bidder, for the sum of. fifteen 
thousand dollars in cash, all the lands, rolling-stock, franchises, iron, 
rails, cross-ties, road-bed, right of way, and depots, and depot build- 
Ines, charter aks al ice rights, credits, and effects, and every 
species of property belonging to the Memphis and Little Rock Rail- 
road Company, so faras the same had been conveyed LO him by said 
second-mortgage deed, and he hac the power to sel] the Salle there- 
under, and with all rights of equity of redemption in and to any 
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and every Part thereot. walv d 1) thie precy of ~a1d COMMA, as well 
as the benefit of any and all appraiscmients, valuation or stay laws, 
and by absolut title to the purchase r. so far as said COMPANY Was 
concerned, subject, however, to the lien on the whole, or any part 
thereof, that mueht exist In favor of | i 


? 
t 
. } . . 9 , bal a ated cae ee eeu = 
as the first-mortgvage bonds of sald COMpPANV, AMOUNTINE tO Ohne 


million three hundred thousand dollars and the coupons 
145 thereon that had not been paid, Which PMIOPTTPaAL had been 
executed Ol) the first wi { A: LV, 1560, to s cure thr paviid nt 
of said bonds and coupons by ar Memphis and Little Roek Rail- 
road Company to San. Pate, Robert ©. Brinkley, and Creorge © 


. ° 7 ; ] : + ve ‘ 
Watkins, and which mortgage was duly recorded, and, furthermore, 
- 4 at ’ {’ | 1] 1) Th property 
subject to all the Hens of the State of Arkansas upon such property, 


¢ . 4 : ] } pe P } 
Or ahy part thereof, AVIsih? Previousiyv to the tien of sald seconad- 
} x 1} » } . ] 
morteage deed, and also subrect tO all other Mens Whatsocvel ere 
; , Ay s " a , ° ; , } . ’ , +] 
were SUpPerlor LO the lien created by said morteaLre deed, and Tor tlie 


discharge and payments whereof, and everv par of the same, said 
OTT ' as soli | Was to be held by the es h: ser thereof, liable and 
ect, and that the sald Stillman Witt, being the last and highes 
id <* became thre C pure his ser the reot { th SUT) of fifteen thousan 
dollars, LO whom sald Vail ( sabi cl ar ed In) fer SITLL PLO, cls 
1460 above, conveying said property, subject to all the Hens atore- 
sald that existed prior to the | xecuuon of said second-mort- 


_— } a ae - 3 } . ee ° = =o 
PALe deed, and then and there, at said sale, and previous to its tanwimye 
lay Tht land « ] ] oo hae : ae 
polar C, estimated and announced by said trustee publichv as amouvuiitl- 

‘ i . 


4 . ey Bs . 
meg to about three nullion one hu ] ndred and elolhity t 


Which deed of the said Henry I. Vail to said Stillman Witt was 
duly “rs sealed, and delivered by said Vail on the 17th day ot 
Mareh, — and was duly se nabi eeesi by him on the 2Zist day 
of thes; We WO} nth, and Wi as du ly ad) ted to reeord 11) thie recorders. 
offices in re several counties in whicl h sald pro 


pertv Was situate, as 
i . 
ST a ee Perr ? “- 
Wilt be seen by a copy of the Same herewith filed and marked 
) 


exhibit ga he ana mide pad t hey ‘eCOl 


And vour orator would nse ci show that by his eertain deed of 
conveyance made by said Stillman Witt, and dated on the 

{_— ¢ P ] 2 . 1 : me ey . . . 3 
| t 4 29th Clat\ Ol March. LSvo, Which le cited the Sila maorteave LO 


sald Vail, the sale of said Property thereunder, the purchase 
DV said Witt for himself and the other Lysine herernatter men- 
{° oa 


tioned, the execution of said deed by said Vail to said Witt. and 
that the said Witt and other parties were the holders and owners of 


We sald second-mortgage bonds and. the COUPOns thereon so 


Issued by snd Memphis and Lit tle Roek Railroad ( OMlpaly, abdroult- 
ne to one million dollars of siiiinak and that the said deed was 
miade by sald Witt for the purpose of declaring the respective 
riehts, interests, and ownherships 11) the said property =O purchased 
by the said Witt for himself and said other parties: th 
Is, that said Witt owned one hundred of said seeond-mort- 
LaALC bonds, each for the Suln oft Olle thousand dollars with thre 
coupons thereon, and was entitled to retain, hold. and own one- 


ps 


Po waren. 
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tv; the defendant, J. H. Wade, owned 

14S Cor) hundred Of sald secon I-mortgage bonds. each for one 
li the coupons thereon, and was entitled 

to hold and own one-tenth of said property; that John J. Astor 


owned forty of said second-mortgage bonds, each for the sum of one 
thousand dollars, with coupons thereon, and was entitled to have 
and to own two-fifths of one-tenth of sitld property ; that Robert 
Lenox Ix Hii Ay OW Le | thirty of =aid sccond-mortgage bonds of one 
housand cach, with the coupons thereon, and was entitled to have 


‘ eo = P 
th of said property ; that 
| “a soa | } t «1 , + 4 mae’ . se + . ] = 
A. A. rOM OWE tweet, Of sald SCCOMA-TNOrPTZaALVe Dohads of One 
. ‘ 
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thousnl ' b tie Coupons thereon, ana Was entitied to have 

7 as i ' F hg j Te ty et " | ; ‘ % 

alma (7 \\ : ieeus ES ae | CP il “LCT Wi Sct itl prrOpn Pu q Lilal Creorgee kK. 
} en? } + ‘ . j ‘ } >". ‘ . ] . ,* 4} q 

Adee owned Chl O} Saleh SeCCOMNG-MOorievave,. DONUS OF ONC thousand 


each, with coupons thereon. and was entitled to have and own 
i pee ? + | oh ont ecel 'y re sil nl a a gs A J | oe " P 
149 coli hunedreth part of said property: that Ilu. wr Brinkley 
" : " ° . } % . 
l-morteage bonds of one 
tled to own three- 
P SE, ry ne We, aes Doe T) — ; - 
tenths Of salad property > tial William B. Greenlaw owned three 
ty I ] ] ; ’ ] ry? »?7 ‘ } } ) = . ?) T ] ‘ I. wo 
hui (dred of sala seecond-mMorteave pohds of one thousand dollars 
° 1 1 4 hi: 74> & ] tury ] J 
ea to have and own three- 
tenths Of sald property; that Sam. bate owned one ages ti said 
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Lilé Peo] i 4 \ AA i ‘ it? { y \ ct it] OW I} rile - Le nth i said af. 
les a oe ey ; {" a ae ] a " a | . 

CTUV : ana that Cacil OF Sala Pareles havine Pala LO) the said Wi t his 

share Of the sala stlth OF Tliteen thousand (JOLiaYrs sO pid DY se LO 


{ — , ene. eer eee -_ ] ; oe ee. 
the said Vail in consideration thereot ama (i1e premise =, sald 
Wott ! ] + } } | ’ ’ | ? ‘ ° 4 *? ;? 'y , F leed 
ltt did tnerebdDy release, convey, assign, transier., qult-c Al », UCed, 
SECT over to eael) OF Line Sfilcl pradPules respectively as poriebai 
Lov tiohate Share or interest in sald Properly before recited, sub- 
ocd fo the den and eneunrbranees referred LO In sald deed 


= : , a | ° y ‘ aa re } > 7 ° ’ oe ae , 
from said Vail to satd Stillman Witt, each of the parties agreeing 
bya ea i} * oor . 9 _ ees 

Lnhat all o Ne parties tO sara eed =}) uld hold and have his said 


. ee Seen mn aS. os yr iis . 
PLOPOPUOT, Share, OP Ti Test 1 SAT PPOPereys < which deed vasduly 

y } ! ’ ! . ' . 1 = 
“IVnead ana seated DOV ali OF SAIC PraPules, whad Was by them duly 
ACKNEGW i Mmered alia addpiited OF record in the SCV' ral counties atore- 


- } Se he } : ,» . } } F 
Sala, a Witi PppeaPr DOV a COPA Of said C(ieed her with tiled, marked 


Phat on the l7th Lay of Novem bi # ISivo, all LHC parties to said 
Sine | 1 fe the ain deed of convevance of that date, 
daly 1g red, sent cL, and delivered, to the Memphis and Little Rock 
: . | sald dee (| ot mortgage to said Vail, 
the sale aforesaid of said Vail, the deed of said Vail to said 

1510 Witt, the said deed or declaration of interests of said Witt to 
Wade and others: that the M nips and Little Roe k Rail- 


- ’ . P17 > , { D. wascanied : . oe | Tr 
Wiil\ ( OLE PUTLN WalS Vested WIth Wrahelbise tO he + corporation unde 
+ ? : i1- , q. ss , . 1 ’ _ oe 
the laws of Line State ol Arkansas, and had become duly organized 1 il 
? sity it} } | & be F Al 4 + ad ; - a : ' ’ " 
cCOniormiity with the iaw of said State. with CAP ACLUN Ink Ils COPPOr ate 


ae Nee Co 1 ; : > : ‘ cad “a 
CA Paeles (OO Line hold cdhiakh CNeVCISe OTher franelises. and PaPrrict ularly 
Witil Capacley LO acqgulre, hold, maintain, anid operate the econtinu- 
ous railway from ILopetield to Little Rock, commonly known as the 
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Memphis and Little Rock rail road or Way, together with its appur- 
tenances and equipments of every kind, and that said railway com- 
pany had agreed with the grantors to said deed to buy said railroad, 
its property and appurtenances, upon certain terms and eonditions 
therein particularly set forth, among others of which was the execu- 
tion of a first mortgage of said railway company to the New 
152. York Guaranty and Indemnity Company, hereinafter to be 
hyore particularly referred to; and thereim and thereby the 
said grantors, Witt, Wade, Astor, Kennedy, Law, Adee, Greenlaw, 
Brinkley, and Tate, did thereby grant and sell unto said railway 
company all their right, title, and interest by them acquired as 
aforesaid to said railroad, Including all of the railways, rights of 
ways, charters, franchises, and property of every kind and nature 
whatever, more fully deseribed in said deed from said Vail to said 
Witt, with all and singular the tenements, hereditaments, and ap- 
purtenances thereunto belonging or in anywise appertaining, with a 
covenant on the part of said railway company that she sheuld per- 
form and keep all and every of the conditions, covenant. agreements, 
and provisions contained in the several mortgages therein men- 
tioned, or either of them, to be by her performed and kept, among 
which was the said mortgage to said New York Guaranty and 
155) Indemnity Company ; which deed was duly executed, deliv- 
ered, acknowledged, or proved by all of said parties thereto, 
and was duly admitted to record in all of said counties, as will ap- 
pear by a copy thereof herewith filed, marked Exhibit C4, and made 
part hereof, 

That after the organization of said railway company in the man- 
ner above stated the said railway company, by her deed of trust, 
dated December, Ist, 1873, duly executed, recited truly that a large 
sum of money had become due to the holders of the bonds secured 
by the said first-named deed of trust to said Tate, Brinkley, and Wat- 
kins, Was indebted also to various other persons and corporations tor 
money used In the construction and equipment of said railroad. and 
that said railway company had become the owner by purchase of the 
railroad, charter, franchises, and all other property of whatever 

kind or nature of said Memphis and Little Roek Railroad 
lof Company, subject, nevertheless, to the lien of said mortgage 

or deed of trust securing the payment of said thirteen hun- 
dred thousand dollars of bonds and the accrued Inferest thereon, and 
to the pavment of further sums, due as aforesaid. on account of the 
construction and equipment of said railroad, to an amount exceed- 
ing in ali of two millions six hundred thousand dollars: that the 
stockholders of said Memphis and Little Rock Railway Company, 
at al reneral meeting thereof duly held, had, for the purpose of pro- 
curing an extension of time for payment of said bonds and arrears 
of interest thereon, and the extension and settlement of the other 
sums of money due as aforesaid, authorized the issue of bonds, bear- 
lng even date therewith, by the said rallway company to the amount 
of said two million six hundred thousand dollars, and interest to 

accrue thereon at the rate of eight per cent. per annum, 
Loo and the securing the payment of the same by a mortgage 
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or deed of trust, as hereinafter set forth, and that the said com- 
pany had issued or prepared for issue for the purposes and by the 
authority aforesaid twenty-five hundred bonds of one thousand dol- 
lars each, which were numbered from 1 to 2500, inclusive, amount- 
ing in the aggregate to the sum of two million six hundred thou- 
sand dollars, whieh, ineluding 400 bonds of $250 each, numbered 
from 2501 to 2900, inelusive, all bearing even date therewith, by 
each of said bonds the said railway company acknowledged itself 
indebted and promised to pay to the bearer, at the office of the New 
York Guaranty and Indemnity Company, in the city of New York, 
on the first day of January, 1904, one thousand dollars of lawful 
money of the United States of America, with interest thereon from 

the first dav of July, S74, at the rate of eight per cent. per 
1560 annum, pavable semi-annually on the first days of January 

and July in each vear, on the presentation «nd surrender 
at the office of said New York Guaranty and Indemnity Com- 
pany of the interest coupons thereto annexed as they) shall 
severally fall due, and that the said railway company thereby 
agreed with the holder of said bond that if default shall be made 
for six months in the payment of any of the interest coupons 
thereto annexed the principal sum of said bonds shall immedi- 
ately become due and payable, and that the said railway company 
had determined to secure the payment of the said bonds, with the 
interest thereon, in the manner therem provided, and the said rail- 
wav company thereby, in order to secure the due and punetual pay- 
ment of the before-mentioned twenty-nine hundred bonds and the 
accrued interest thereon, and for and in consideration of the prem- 

Ines, granted, bargained, and sold unto the said New York 
157) Guaranty and Indemnity Company as trustee and in trust, 

and its successor or successors, and his or their survivor or 
survivors and assigns forever, all and singular the railroad and 
rights of way from the west bank of the Mississippi river, in or 
near Tfopetield, in the county of Crittenden and State of Arkansas, 
to Little Rock, in the county of Pulaski and State of Arkansas, with 
the connections of said railroad with the Cairo and Fulton railroad 
and the Little Roek and Fort Smith railroad, and any railroad 
depots and rights of way in the city of Memphis and State of Ten- 
nessee belonging to said railway company, and all rails, trestles, tres, 
tracks, side tracks, switches, bridges, depots, stations, buildings, water 
tanks, machine shops, car-houses, engine-houses, workshops, super- 
structures, engines, cars, Wagons, machinery, tools, boats, wharf- 

boats, inclines, oil, fuel, supplies, and equipments that said 
15S) railway company then owned, or might thereafter acquire or 

become entitled to in the States of Arkansas and ‘Pennessce, 
or elsewhere, pertaining to the main line of said road from Mem- 
pliis to Little Rock, and also all and singular all lands, real estate, 
property of every kind, real personal, or mixed; books of account, 
records, muniments, and evidences of tithe and choses inaction which 
were then owned or might thereafter be acquired by said railway 
company ; and also the charter, franchises, privileges, and Immuni- 
ties, Including the right and franchise to be a corporation, which 
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the said railway COMpany % then owned or POSSCSS! d, or night there- 
after own or Acquire, in the States of Arkansas an x NNCSSee, 
or elsewhere; and also all | 
receipts, Moneys, nichts, benetits. ana advantages: lav, POC ved, 
or derived by the said railway company from its) railroad or 
other property, Or Ih ahy other Way whatever, to have 
159 and to hold all and singular the said) premises, properties, 
things and rights and privileges, Immunities, charter and 
franchises, and their appurtenances thereby conveyed, or Intended 
to be conveyed, to said *k Gu | | 


the income, rents, Issues, tolls, prolrts, 


Y , f ° . » — ‘ } 17 | va) a he ee 11 va) +? ‘ ’ } hy , 7° 
pany, trustee as aforesald, anet lis suceessor Or SUCCESSORS, ANG fis oO} 
2 : ; ] ‘" as 4] +e Borys Pen eae 
their survivor or SUYFVIVOrPs ana assi@hs, forever, the salar Pariwas 
r ¢} waht paw +; » enratl - eo ; } “ae aoe lca civfes tis 
company theredy COoOvenanting’ With saic trustee that 1 Was LAWTULIN 
a ss . 7 . . is 4 } } . } . y 
seized and possessed of said granted property, and h od rioht 


to convey the same in manner and fort as nforesnid that it Was 

clear of all incumbrances, except the deed of trust first above men- 

tioned, and that she would forever warrant and defend the tit! 

thereto against all lawful claims whatever: Provided, however, That 

the said conveyance was upon the following conditions, to wit: 
First. That so | a 

160 not make default in the PavVineht of either yo] medpal or inter- 


’ > ° 9 ’ } 1 
est on eny ol the aforesaid bonds or Coupon as th “ilDile 
° ° ’ , ) ] } .. 1] 
micht respectively become du and DAVAD ‘Led Sh | LE TEPTULLLN 
» =, . . } " . . } 
periorm the conditions ol said Dons anya sftp lis 1)- 


ditions ot said CONVEVANCE, sald rari wav company ~1) nate pe @] tithe 7 
to retain possession of the railroad and other property thi reby con- 
veve ; and recelve and enjoy the eon thereof. | 
Second. The said fied company thereby ecovennnted and agreed 
that it would Pay % ill t CHAYES, rates. levies, ania “sSsSessrehnts 
which were or might ue r be levied, Imposed, or assessed on 
nv part or all of the property or franchises thereby eony ved, Or 
intended to be conveyed, and would take eare of and preserve. the 
same, and Wou ld ut its own cost do all ACLS. NeCesSsSuULry {() he done to 
keep valid the | ) 
16] franchises thereby conveyed, or inten 
would at any and all times, upon the recuest of t} 
York Guaranty and Indemnity | ompany. or its CCOeSSOYVS, MAKE, 


‘ 
i< 
} 
I 


0 } ' . 
len thereby created upon all the property ana 


, . y . } ‘ ’ J ‘ ° 7 
execute, acknowledge alia deliver under its @orporate seal, i due 
, } 7 , 
form, all such other deeds of assurance and morteages as might be 
, ty , ‘c * . ; - : } ig ; ; 
req Ue ested by sald trustee for the better carrying into elf of thre 


! - 4 
Lhe Said 
1] 


true intent and meaning of 
Third. It was agreed by 

sald railway COMpany, SO long as there should be no detault In the 

payment of the principal or the se rest on the bonds issue 

said trust, shot la have the rieht <e]] ana COnNVeV ANY or al] of the 

lands QO ) 

States, or the State of Arkansas. in aid of said railroad, or otherwise 


CONnVeVanNnce, 


. . . ; 
1@ Part i, 1¢) Sella] CONVEY, AVC |@ t ryeit r1@ 
i i ’ oo 4 aaa 


— 
2 


’ . . e 
‘ ’ - , ; . ’ * ’ 
the said railway COMMaAnY erantec OV the Suid | hited 


? 
' 


acquired by Seri COMMPany, anid hot neecessary to or Cconvel- 
»C) “ , : ° 5 , : 
162 lent to the Opcrauvion of the same, and should apply all the 
PHARMA ' y rey } Bas . 
proceeds Ci the said lands. iO] the 14 ry) c){ three VOHTS. ti) thie 


purchase of cars, engines, and equipments for its said railroad, and 


) weer ee 


oe weer ee 
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for betterments to said road, and after the expiration of said term 
should apply one-half of the ne! Se tgpianien as aforesaid to the better- 
ment or equipment of said railroad, at} the other half of sad }PVo- 
ceeds should be paid to said — York Guaranty and Indemnity 
Company, to be by it invested in the purchase of the bonds secured, 
or intended to be seeurec, by said de ed of trust, at the — market 
rate, said purchase bonds, and the coupons annexed, to be cancelled 
by said trustee as soon as purchased. 
Fourth. That said railway company would, from time to time, as 
sale 1 ars all charges, costs, eX pelises, ania compensation ot said 
New York Guaranty and Indemnity Company, and its successor or 
sueceessors, and survivor or survivors, ie and about,or for the 
163 execution of, said trust, and would, in all things, keep the said 
trustee, or Its successors, fully inde wanifie d and saved harm- 
less of, from, and against all costs, damages, charges, and expenses 


Which said trustee, or its suecessors, might sustain or be put to in 
consequence of accepting said trust, or of anything that might be 
done, or omitted to be done, under it, saving only such damages as 
might arise from any culpable act or neglect of said trustee, and the 
‘aid railway company shoul: | cause said deed to be duly recorded in 


? : 1 ‘ ‘ } ere ; } > y\Y : 
Ces, and ao whatever etse mht be necessar Vv ] Propel 
tt se T ¢ } ‘ | 4% ’) Feorntra ,gegr 
{ ein | og. sible COWWV' VARTICE. 


Mifth. In case default for the space of sixty days should be made 


* + 3 ‘ ‘r F a . > 5 } Pe 
in th pavimMent of anv of sala riterest « MOUPOHs, OF OF the prince Ip i 
‘ ‘ « . 
{* . : ] ] } + ’ } > oo a ; } ] 4} 
sum of any of said bonds as they should, respectively, fall due, the 


said trustee, its successor or successors, aiid its. or their sur- 
lif vVivor or survivors, on the written request of a majority in 
interest of the holders of said bonds, might and should enter 
In and upon, and take possession and operate all and singular said 
road, and all other Property, real, personal, or mixed, thereinbe- 
fore conveyed, or intended to be conveved, and take and reeeive the 
ee and profits thereof, and if any of the interest coupons or the 
Jeri a il sum of any of the bonds aforesaid should be or remain 
unpaid { for the space of six months from the time or times that they, 
PCT fall due or were pavable, the — Ipal sum of said 
bonds should become due and pr ivable forthw Ith, and the said trustee, 
M | hiis or their survivor or survivors, 0 
he written request of the holders of one-sixth part, or more, In In- 
erest of said bonds, might and should enter in ope upon, and take 
poase ssion of and operate, all and singular the said) railroad, 
Ibo) and all other property, real, personal, and mixed, thereinbefore 
CONVEY ed, and take and reeeive the Income and prophits 
hereof, and might and should sell all and singular said railroad and 
lands, and all other property, real, personal, and mixed, with all the 
charters, rights, privileges, immunities, franchises, and choses 1n ae- 
tion of said railway company thereinbefore conveyed, or intended 
be conveved, and execute and deliver to the purchaser or pur- 
chasers deeds and conveyances, waier should vest im said purchaser 
or purchasers all the estate, right, title, and interest, whether legal 
Or equitable, of said trustee, or ot said raiway COMpPanhy, in) fee- 
simple, absolute, free of equity or of redemption of, In, or to said 


Is SUCCeSSOrP OF SUCCeSSOPS, all 
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railroad lands, property, charter rights, privileges, immunities, 
and franchises, and every part and parcel thereof; and said 
deed and conveyances should forever bar and estop said railway 
company. And the said railway company thereby coven: inted 
and agreed that sald trustee, its suceessor Or SUCCeSSOPFS, his 
166 or their survivor or survivors, might make said sale as afore- 
said, in the citv of Little Rock, or on any town on the line of 
their said railroad, and with or without entry on said conveyed 
premises, and might make said sale as aforesaid by or through Its, 
his, or their agent or attorney-in-fact, with the same force and effect 
as if made by it, him, or them in person or through their proper 
officer. And the said railway company thereby waived the benetit 
of any stay, extens’on, appraisement, or redemption laws which then 
were or might the reafter exist. But before any sale should be made 
notice of such intended sale be pub ished onee in each week for not 
less than four conseeutive weeks In one newspaper published in 
city of Little Rock, Arkansas, and in one —— published 1 
the city of Memphis, Tennessee. And the said railway scons 
thereby covenanted and agreed that said alee: might ad- 
167 = journ said sale as many times and for such length of time as 
it might see fit, and any sale made on any adjourned day 
should be of the same force and effect as if made on the first day ap- 
pointed. And the proceeds of such sale, 1f made for cash, after pay- 
Ing the costs, charges, and expenses of said trustee or its successors, 
and of its or their agents or attorneys at law or im facet, Incurred 1 
and about the said trust and the said foreclosure sale and CONVEY - 
ance, should be distribute d pro rata to the holders of the bonds with- 
out regard to priority of issue, and coupons secured by said trust, 
but neither in the ease of a sale for money hor In the case 
of any other sale, judicial or otherwise, should any of the 
coupons or Interest warrants from said bonds be entitled to 
or share any of the proceeds of such sale, unless the same were 
held and owned by the actual owners and holders of the bonds 
to which said coupons were respectively attached at the 
165 issue of said bonds. And it has expressly agreed that such 
coupons as might be held by any other person than the actual 
owner or holder of the bonds to which they were respectively orig- 
nally attached shall be considered merely as an unsecured prom- 
Issory note of said railway company, and should not be entitled to 
the security on said deed of trust. And any surplus after any sale 
for money, and after making full payment and satisfaction of all 
the aforesaid bonds, coupons, and interests, and the costs, charges, 
and expenses as aforesaid, should be paid over to said railway com- 
pany. 

Sixth. And it Was further se and agreed by ana be tweell 
the parties thereto that 1 case of as: ale. whe ther judici lal or other- 
Wise, Of said premises embraced in s mr mortgage, the amount of the 
bid or pure = ase-money might be paid and sat tisfied In Whole or in 

part | AY the outstanding bonds and coupons, save the detached 
160) COUPONS aforesaid, or any of them, secured thereby : and said 
bonds and coupons shoul | be recelyed 1D whole “Or in part 


£ 
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payment and satisfaction by the said trustee, its suecessor or sue- 
ecessors, or hisor their survivor or survivors, according to their value, 
to be ascertained and determined by the net amount arising from 
said sale. And-it was further covenanted and agreed by and be- 
tween the parties thereto that in case of any sale, judicial or other- 
wise, of the premises embraced in said mortgage, and the holders 
of a majority in interest of the then outstanding bonds secured by 
suid mortgage should, in writing, request the said trustee, or its suec- 
eessor or successors, or his or their survivor or survivors, so to do it, 
they or he were authorized to purchase the premises embraced 
therein, for the use and benefit of the holders of the then outstand- 
Ing bonds and coupons secured by said mortgages; and that, having 

so purchased said premises, the right and title thereto shoul 
170 vest In said trustee or trustees, and no bondholder should 

have any claim LO the premises Or to the proceeds thereof, 
except for lis pro rata share of the proceeds of said) premises, as 
represented In a new company or corporation to be formed by a ma- 
jority In Interest of said bondholders, for the use and benefit of the 
holders of the bonds secured thereby ; and whenever the holders of 
a majority of said bonds should have organized a new company or 
corporation, for the use and benefit of all the holders of the bonds 
secured by sad Mortgage, the said trustee, or its successor or suc- 
cessors, or lis or their survivor or survivors, should reconvey the 
premises so purchased by it, him, or them to said new company or 
COPpPpOrauion. 

Seventh. In order to supply, without the proceeding on the part 
of the bondholders thereinafter provided for, the vacancy that 
might be caused by the removal, resignation, or disability of the 

said trustee, the New York Guaranty and Indemnity Com- 
lvl pany, it was thereby agreed that upon the happening of 

either of said events the plaintiffs, William 3s. Pierson, of 
Windsor, Connecticut; Watson Mathews, of New York, and R. hk. 
Dow, of Claremont, New Hampshire, or the survivor or survivors of 
them, should become the trustee or trustees, in the place of said: New 
York Guaranty and Indemnity Company, with the same powers 
and effect as if they or he were originally made trustee. 

And it was further agreed that said New York Guaranty and In- 
demnity Company might resign and discharge itself of said trust by 
and with the consent of the majority in interest of said bondholders, 
and that said Pierson, Dow, and Mathews, or either of them, might 
also resign and be discharged in like manner. 

And it was further agreed that in either of the district courts of 
the United States for the district in which is situated the city of New 
York, in the State of New York, the city of Memphis, in the State 

of ‘Pennessee, and the city of Little Rock, in the State of Ar- 
172. kansas, ona petition of a majority of the outstanding bond- 

holders for the removal of any trustee or trustees, the said 
court might remove the said trustee or trustees; and that in case of 
the death, resignation, or removal of any trustee a successor or sue- 
cessors should be appointed by sald court, on a petition of a Major- 
ity in interest of the holders of the then outstanding bonds, secured 
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by said mortgage, and the said trustee or trustees so appointed 
should theretpon become vested with all the powers, authorities, 
and estates granted to or conferred upon said New York Guaranty 
and Indemnity Company by said conveyance, and all the rights and 
Interests requisite to enable them to execute the purposes of said 
trust, without any further assurance or conveyance. 


Miehth. And the said railway company thereby agreed that the 
said trustee, its sueeessor or suecessors, or his or their survivor or 


survivors, might appoint and employ, at the expense of the said 
trust estate, all such attorneys, siamuaiiail agents, clerks, 

173 cashiers book -ke eDeTS, | nein leers, or other agents cls miiglit be 
casonably necessary In the execution of any of the trusts 

therein Or thi ‘T eby declared, or er eated : tnd night {ix the oii POM pen 
sation, and should not be answerable fo r the default or o 
‘conduct or neglects of such attorneys, counsellors, cashiers, clerks, 


: ] ae 
ook-keepers, ehnemeers, or other AaVents, unless charge: ible Witt 


rer bhis- 


+ 


culpable negligence in their selection; and further, t hat neither o! 
said trustees should be answerable for the acts, omissions, or default 
of his associate or associates, nor should either of them, or their suc- 
cessor or successors, or survivor and survivors, be responsible for 
anything short of gross negligence or willful default in the discharge 
of his duties; and the said railway company thereby declared and 
agreed that where the words trustee or trustees were thereh men- 
tioned it should mean, and be eonstrued to mean, the New York 
(ruaranty and Indemnity Company and its successor or successors, 
whether named in said indenture or appointed by court, and Ins 
their survivor or survivors and assigns: and said railw 
174 COMMPAany further agreed that the lithograp hed sTonat ire ot 
its treasurer upon the coupons attached to the bonds therein 
mentioned should be deemed the written signature of its said treas- 
urer and of equal foree and effect, which deed of trust or morteave 
was duly executed by said ra ee ee re ee oe 
hana of her Joie sident, and Was duly attested 4 her secretary, and 
Uv acknowledged by them und admitted to record i Ue 
ers’ offices of the several eounties in which said property Ww: 
situnte d, as will ad ppread a ly refer nce to a COPY the reot he re with t filed. 
marked lexhibit , 2D * and made part he reo rf. 
And detendant would further show tha afte rwards, on the 2d dav 
December, [S73%, said railway meal naomts second mort- 
gvage or deed of trust to the defer i\dants, Henry IF. Vail and Edward 
I. Wesley, conveying to them the same property and. franchises 
named in the mortgage to your orators for tli PUPPOse of securing 


eleyen hundred and fifty bonds issued by her. nine hundred and 


{] 
11 


recor 


fifty of which, numbered from 1 to 950, inclusive. being for 
175 sanis thacinasi® Gdlinie anita two hundred of which, num- 
bered from 951 to 1150, inclusive, being for two hundred 


"ig 


and lift dollars each, amounting LO the SUlh OF One million dollars. 
all bearing date December 24. 1S75, al] being pavable LO bearer cll 
the National Bank of ( ‘OmmMmMerce, In the city of New York, on the 
first day of April, 1900, with interest thereon from the first day of 
April, 1875, payable semi-annually on the first days of April and 
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October of each vear at said Bank of Commerce, the terms of which 


copy thereof filed herewith, marked I:xhibit “kk,” and made part 


hereot. 


; ;, seers weal . : sailiex e — ye 
mortgage or adeead of trust Wili De Nore luliy seen by reicrence to a 


rin Ra ee rPapiwey 
Phat aiferwards the Sala Paliwe 


. 
— 
~—w 


\ pany, on the 5d day of De- 
cember, S72, made her third deed of trust or mortgage to said de- 


fendants, Jephta IL. Wade and Wilham M. Farrington, conveying 


‘ 
~ 
« 

— 
i . 


; 


to them all the said promeryy aha franchises of said COMMPany for the 


purpose of securing the payment of certain income mortgage 
git al : . a wo ' or t397 ' 286 . . Pe “ss « 1] 
L176 DOMNdS Issued DY Ter, auiountineg to one mililon of dollars, ; 


} ; | . | eS ek | »> , . : | see an ee ; 
(aled Deeem bel Od. iHb/o. ANG pavable at sald National 
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and that a judement has lately been rendered in the Pulaski cireuit 
court, in the State of Arkansas, In favor of the defendant, A. Ry 
Randall, against said railway company, for about the sum of twenty- 
seven hundred and fifty-five dollars, and that other claims a valnst 

said company may soon be reduced to Jjudgme nt, Whereon exe- 


179 ~—s cution will issue against a and its property, under 


which se IZure May be mad 
bot th of sald Company and its er ditors who hold morte re hensasatore - 
uid. Thatsaid embarrassmentand compli atonis are further height- 
ened by the VC ne rai depression of busine SS pe Vi Lc Ine the country, ana 
largely afl ting that portion of 11 t wherein thelineoft this rowd is located 
and operated, whereby the closest economy and most careful man- 
agement is required on the part of those in charge of 
property LO realize from them any SUP] lus, and prevent 
the property: and franchises from at ent rating and depreciating 
to the ruin of the security of said bondholders. That to preserve 
S: aid property and franchises the pea poet ano ED din oper 
tion, and this entails the purchase of s supplies and materials, he 
making of extensive repairs, and the employment of labor and 
skill, and requires the payment of large sums of money, and 
ISO) the carrying out of many contracts with other corporations, 
connecting lines of railroads, and private Persons. 


Your orators state that they are In possession of this railroad 
and property, with these re eI and dithculties connected 
with their page ene hg discharge of their duties, charged with the 
execution of a difheu and delicate trust, and that they need the 
protection, advice, ne Pantin nn of this honorable eourt. 

Your Orators are advised that the hecessary protection of them- 
selyes and of said “0 gig necessary struction of them- 
selves from Vour honorable cou can be obtained only Upon a bil] 


filed by them presenting Miele. case with proper parties In relation 

to the property and franchises SO conveyed LO them cs aforesaid, 
Your orators further show that the holders of said bonds are so 
numerous that 1t would be impossible to make them partics to this 
suit, and that all of said holders are represented by the said 


LS] Trustees above named, and who ale made parties thier TQ), 

‘To the end, therefore, that said defendants may. it they can 
show why your orators should not have the relief hereby prayed, 
and may upon their several and respective corporal oaths and aecord- 


ing to the best and utmost of their several and respective knowl- 


edge, remembrance, Information, and belief. full. true, direet. ana 
perfect answer make to all the matters and thines hereinbefore 
ted and charged, and particularly LO the severa | j Interrogatories 
hereinafter numbered and set forth as bv the note hereunder 
written : 
First. Whether said Memphis and Little Rock Railroad Company 
did not execute the said mortgage to Tate. Brinkley, and Watkins 
t the time and for the purpose hereinbefore named? 
Second. Whether the said ee te. i not execute the 
sald mortgage, known as the “second mortgage,” yitenry IF. Vail 
at the time and for the purposes hereinbefore ae 


‘tothe embarrassment a | injury of 
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182 Third. Whether the said Henry I*. Vail did not proceed to 
sell under said mortgage all the property and franchises of 
sald company, as deseribed therein, under the power thereby con- 
ferred and whether the sald franchises and properly were not pur- 
chased by said Stillman Witt, and whether the transfers of the same 
and the reorganization of said company were not made and perfected 
at the time and in the manner hereinbetore stated ? 
fourth. Whether, after the said reorganization, the said Memphis 
anid Little tock Railway Company did not make and execute the 
sald mortgage to the New York Guaranty and Indemnity Company 
at the time and in the Pha hl der hereinbefore stated ? 
hifth. Whether the said Indemnity Company did not afterwards 
resion =a1d Lrust, and whether your Orators are not how the acting 
trustee under sald mortgage ? 
Sixth. Whether the said railway company is not in defeult 
[S35 In the payment of interest coupons due upon the bonds issued 


i 


} 


by said company under said last-named mortgage to said In- 


demnity Company ? 

Seventh. Whether said default has not continued since [the] first 
day of January, | ST). ana that the sald detendants May discover the 
ainount of interest so due In arrear and unpaid ” 

Mighth. Whether said railway company is not indebted to other 
persons and parties, by judement, or who are holders of bonds, bills, 
hotes, and othe ( videnees of debt hot secured by speelfie liens Upon 


_ 


the Property ot ssid COMPANY, the amount of sud indebtedness, 
Whether it has been promptly paid as it matured or whether ex- 
tended in any part, and whether any part thereof remains unad- 
justed ors in suit: whether any and what judgments at law or in 
equity have been obtained or about to be obtained against said rall- 
Way company ? 
1S4 Ninth. Whether your orators are not in possession of the 
suid railroad, its property and franchises, as described in said 
mortgage to said New York Guaranty and Indemnity Company, as 
trustees, under and by virtue of said mortgage ” 

Tenth. Whether the said railway company isin such position that, 
from its own resources, income, and profits, it can promptly, at ma- 
turity thereof, pay off and discharge the debts due by it, according 
to the terms of the contracts whereby said debts are assumed to be 
paid, or whether, 1} fact, if can at maturity Pay the same ? 

Mleventh. What is the amount of bonded and mortgaged debt of 
sald railway company, and how represented and secured ? 

Twelfth. What is the amount of the unsecured debt, and how 
represented ? 

Thirteenth. What isthe amount of the gross and net Income 
ISO) oof said railway corporation per month sinee the first day of 
January, 1875” 

Your orators pray vour honor, as trustees aforesaid, they may be 
confirmed in the possession of the property, assets, and franeliises 
conveyed by the said mortgage of the Memphis and = Little Rock 
Railway Company to the New York Guaranty and Indemnity Com- 
pany, and may be by the court confirmed in the control and admin- 
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the trust aforesaid in such manner as mav best accord with the 


equitable riehts of all parties coneerned 


And how the entire amount of tli sald bonds issued 11) secord- 
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nee with the provisions of the said mortgage of the Mem- 
his and Little Rock Railway Company to the New York 


maranty and dTndemnity Company having become due and 
pavable, and payment thereof being now in default, your orators 


prav that an account mav be taken and stated of the enti 
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Loy] necessary or proper persons when they may be .known and 
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UL. M. ROSE, Solcetor. 


Notk.—The Memphis and Little Rock | 
answer all the above interrogatories. The other respeetive defend- 
ants will answer only such as relate to the particul 
claimis which thev represent, 
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anee with the provisions of the said mortgage of the Mem- 
ISo) =o phis and Little Rock Ratlway Company to the New York 
Guaranty and Indemnity Company having become due and 
pavable, aha pavinent thereot being how 


| In default, your orators 
prav that an account may be taken and stated of the entire amount 
fies me the Lonvekcli secured by t hye <tc morteaee, ana that the equity 
of redemption of anv and all parties herein to any and all the 
emcee ied a conveyed by said mortgages May be fore- 
| lL; that on the failure of the railway company to pay off an 
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Realwav Comuany, San Pate. Robert C. Brinkley, Henry F 
Vall, Edward B. Wesley, Jephta TL. Wade. A. J. Randall, and Will- 

lid) \| Farrington anid to su I) () het Dersons as may be 
19] hecessarv or proper persons When they may b nowh and 

become amenable to the jurisdiction of this honorable court, 
thereby commanding them and each of the: ita ecrtain day anal 
under a certain penalty, to be therein named, to be and appean 
before vour honors in this honorable court and then and there to 
answer all and singular the premises, and to stand to, abide, and per- 


form such order and deeree therein as shall od \ 


‘ih «atS Shlhealli SeehL YO 
honors, agreeable to equity and to good conscien 
will ever pray. 

U. M. ROSE. Solicitor 

NotE.—The Memphis and Little Rock pany will 
answer all the above interrogatories. The other respeetive defend- 
ants will answer only such as relate to the 


clainis which thev represent, 
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192 Wurrrauw S. Prersox. Warsoxn Matrruews, and Rk. k. Dow 
us 


Mewpuis AND LirtLte Rock R. R. Co. ef al. 


Now, on this day, come the plaintiffs, by UL. M. Rose, their solie- 
itor, and by leave of the eourt file their original bill of complaint 
herein and apply for authority to said plaintiffs, as trustees, in pos- 
session of the Memphis and Little Rock railway, its property and 
franchises, for the instruction and advice of the court as to the 
proper execution of their trust, and offer to abide and perform any 
order and direction of the court in the premises. And now, the 
premises being seen and fully considered, it is ordered and consid- 
ered that the said plaintiffs, as trustees in possession, be, and they are 
hereby, authorized to apply to the eourt for direction and Instruction 
as to the proper discharge of these duties as such, and that in the 

meantime they enter into bond, with good [and] sufficient 


195 securities, to He approved bv the court, in the penal Sun of 


one hundred thousand dollars, pavable to the United States 
of America, conditioned that thev will faithfully perform and dis- 
charge their duties as trustees, as aforesaid, and will obey the orders 
of the court herein, which bond shall be fixed within thirty days 
from this date, and that this order be in foree until it shall be 
revoked or modified by further order of this court. 


UNITED STATES OF AMERICA, Lastern District of Arkansas: 


g Ralph iz. Goodrich, clerk of the eireuit court of the United 
States for the eastern djstrict of Arkansas, in the eighth cireuit, 
hereby certify that the foregoing writing annexed to tlis certificate 


Isa true, correct, and compared copy of the original remaining of 


record in ny othee. 


In witness whereof IT have hereunto set mv hand and the seal of 


sil court this Pt] dav ot June. 1) thie vear of our Lord Ole 


194 =thousand eight hundred and seventy-five, and of the Inde- 
pendence of the United States of America the ninetv-ninth. 
Attest: ie RALPH L. GOODRICIL, Cleri: 


y 


WitntiAM 8S. Pierson, Watson Matriuews, anp R. kK. Dow. Com- 
plainants, 
Us. 
THe Mempnuis and Litrte Rock Ratimway Company ef al.. Defend- 
alits. 


On this day came the complainants, and, on their motion, leave 
is granted them to amend their bill in this cause by makine Will- 


lam ‘Taylor, James McLain, John Farrell, William Johns, James 
Thomas, H. M. Mckinney, J. J. Chapman, Dan Harrington, W. M. 
Karp, and G. Bevilin parties defendant thereto. with apt words to 
charge them as defendants herein, which is done: and thereupon. 

on application of the said complainants, it is ordered that 
195 = they, the said William 8. Pierson, Watson Mathews. and R. 

IX. Dow, trustees as aforesaid, in their Possession In and em- 
ployment of said property during the pendency of these proceedings 
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be held and taken as the receivers of this court, and that they have 
the powers of administration of said railway, and all of said property 
of sueh recelver: and it Is further ordered that the bond heretofore 
ordered to be given by said Pierson, Mathews, and Dow, when exe- 
euted. stand and be taken as their bonds as such receivers: and it is 
further ordered that the power and authority to borrow ten thousand 
dollars, to be used in the purposes of said trust, heretofore by order 
of this court given to and conferred upon said trustees, be confirmed, 
and that said Pierson, Mathews, and Dow be authorized to borrow 
and expend such Mone Vs. 


L9G fn the United States Cireuit Court for the KBastern Distriet of 
Arkansas. In equity. 


WinttraM S. Prerson, Watson Marirews, Ro. K. Dow, Sam. Tate. 
and Rol 7 i #4 Brinkley, Plaintiffs, 
US. 
Toe Mempiis & Lirrie Rock RatLroap Company, THe Mrewputis 
anid Little Roek Railway Company, ce Tate » Robt U. Brinkley, 
Henry T°. Vail, Edward B. Wesley, A. J.Randall, Jeptha TH. Wade, 


and Wilham B. Farrington, De heat 


And the said plaintiffs, by way of amendment to their original 
bill herein, by leave of the court, say : 

That after the reorganization of said Memphis and Little Rock 
Railway Company, as stated in said original bill, the said railway 
company made a proposal in writing to the holders of the bonds of 
said Memphis and Little Rock Railroad Company that the said 

railway company should issue bonds secured by a first mort- 
197 gage on all its property and franchises and future aequisi- 

tions of every kind, the said) bonds to be for the aggregate 
sum of twenty-six hundred thousand dollars, pay able at the end 
of thirty vears, and bearmmeg interest at the rate of cight per cent. 
per abun: to Issue other bonds, having twenty-five Vears tO run 
LO maturity, bearing Interest at the rate of six per centub per an- 
nut, to he secured by cl second morteage Ol) the Sahhe property, 
suid bonds amounting in the aggregate to the sum of one million 
of dollars; to issue certain ket bonds, pavable in twenty vears, 
bearing Interest at the rate of seven per centum per annum, amount- 
ne 11) the agoercgate tO one miillion ot dollars, t ic. be secured by cl 
morte@age on the income of said road; and to issue stoek of said com- 
pany amounting to five millions of dollars, and proposing LO place 1) 
the hands of trustees for distribution, as hereinafter provided, the 
following securities : 

S? 400,000 first- mortea » bonds. 

SOO OOO euuibamatee bonds. 

SHOO 000 mcome bonds. 

SBO0.000 stoek. 
19S 2. To authorize said trustees for distribution to issue to the 
holders of the bonds secured by the morteave of the Memplis 
and [Little Rtock Railroad Company Lo Watkins, Tate, ania Brinkley, 
dated May 1, 1560, the first-mortgage bonds of said railway com- 
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pany, bearing elght pe reentum inte rest, for the principal, COUPONS, 
and funded interest bonds and coupons thereon, with interest on 
said COUPONS, and LO hold the s aid bonds ane COUPONS ot shard rail- 
road company or the specific be 
company issued therefor, until all legal questions should be removed 
or settled satisfactorily to said trustees, but Uthat the bonds thus placed 
in the hands of said trustees for distribution should) be so printed 
aCross or defaced as not to be a marketable bond, if said trustees 
should deem it expedient. 

3. To authorize said trustees to use cither in si sone of rolling- 


i 


nefit of the bonds of said railway 
| 
i 


stock debt, which was a lien on said property, or to return to 
ie the COMpPany pro rata as it gic any part ” of sac debt of 
$200,000 of said first-mortgage eight per cent. bonds. 


4. Vo.ad horize sald trustees issue to the | ndhol lers of Ar- 
kansas State bonds, issued to the eaerees and Little Rock Railroad 
Company for each hond of one thousand dollars tLWo hundred and 
fifty dollars ot lirst-mortgage eloht per cent. bones, the like dbount 


‘ 


of second mortgaged SIX per cent. bonds, mcome bonds, anid stock 
eeceh: and for the matured coupons on said State bonds up to and 
ea 


including the coupons of April 1, 1875, income bonds for their face ; 
provided, that said State bonds should be Drese nted Gili Or before 
March F 18/4, or at any other date the trustees m1¢g lit deem CXPe- 
! tlle Sade 


dient. That if sald bonds should hot by pote sented by that 


} 
i 
trustees might issu Up to the limit of one million two hundred 


} ° 4 . ° } . ‘ 
thousand dollars Arkansas bonds Or any othe bonds of 1 hie State 
ISUeC c to Vi Poo ds: such aniounts of any ol sila ew securities there- 
a oe x line tl oy rata: al 
for as they might deem fit, not exceeding the go pala, all 
) y \ . ‘ \, ? } ’ ] _ : 4 ’ 
VAGLS, such AVKaAalSAaAS DOTS TO De held lth trust hy ~ | iIstees TO] 
i } 7 ‘ ‘ . , ] } Dall ° ‘y : 
the purpose of paving the debt due by the Memphis and 
yey 1) |. ree ee ] ' ' 47 ' ee 
Littl mock daniiroad ¢ Opa s to the State of Arkansas. 
fo authorize said trustees to use the COUPONS Gh sala Arkabsias 
i } ] ‘ ¢ 5? , ? j } ] + \ 
DbOndS LO pray Lie Tterest on thie bonds due to the Stat { PRESS 
t | LP, 7 | 4 ry] prailr } : 1] } 
genre were Issued LO Said PFalivoad COMpanVv AS ID Shroultiad Decotie due. 
i « 
“4 4 + jaime ee . " ] ie 4 r } 
20 authorize thie Salad trustees, 1h case the Stiute of Arkansas 


l 
hould donate to the railway any State bond hj 
snould donate to the railway any State boucds or oft flier 4 pon Ol, COl- 


dition ol sald Con pany retiring the original S11. 200.000 State bonds, 
p a eee : ) ; : 

LO LIVE Lo the partics WilO miieht have SUPE ndered State bOlmiSsS sued 
LO sad railroad COMpAany ao pro rate shiare of such new donate | I midis 


upon their returning to the trustees for the use of 
pany the income bonds and stock received by 
the principal ot said SUT) | 
WOU 


the rallway COTlMI- 
them on aecount of 
ndered bonds, in equal proportions ana 


ee sald railway company should reserve 83,000,000 of 
901 sia subject to their order, to be used in exchange for stock 
of the said railroad company, said stock to be transferred to 
said railway company as exchanged, and not to be 
above par for the face of said stock in new stock 
Value. 
The first-mortgage bondholders to fand their interest on their 
bonds and funded interest up to July 1, 1874, in first-morteage eight 
per centum bonds at par, the new first-mortgage bonds to bear inter- 


exchanged at 


¢ 


at its fuee or par 


et daiiiniaasicihani 
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est from first of July,1S74, and first coupons to be paid first of Jan- 
uary, IS75; the second-mortgage bonds to bear interest from April 
®t LS/a. and the first COUPOHS LO be paid first of October, 1875. and 
both classes of bonds to have semi-annual COUP GINS attached for the 
interest thereon, pavable semi-annually, beginning with the date 
aforesaid, 

4%. That the expenses of executing said proposition should be borne 
by said railway company, a copy of which proposition 1s 

202 hereto annexed, marked Exhibic “A,” and made part hereof, 
of which proposition the iollowing acceptance was given in 
writing : | 


“NeW York, October 18, 1873. 


“We whose names are hereto subseribed, holders of first-mortgage 
bonds of the Memphis and Little Rock Railroad Company and 
funded interest bonds of said company, for the amount of said bonds 
set opposite our names, do hereby accept the above and foregoing 
he Memphis and Little Rock Railway Company, and 


7 
asseht lO the SeCUPrITTes proposed, and agree to surrender our bonds 


proposition Ol t 
; ; : er 

Ahad COuUpDONS to the trustees, 1h vecordance with sad proposition, here- 

_ + ae ae — ) eon iis atc ; 

DV modlivine to thatextent all forme! agreements made on the sub- 


( 
_— i] } ’ : ; j lar } } ot op , 
ject Wilt thie purebasers Of Salad road, Uhnaer the second mortgage, 


- ae | ~+* + } ‘ ; , . . + . ss , > : . 
only to the extent named in. the loregoine proposition, providing 
that nothing that is contained in our assent to this proposition shall 


. y : a a 
eC COLPSLITUCEE tO GebDrive OS OL OUT rletits adhlidk SeCUPILY, OF as all AG- 


] rb I 5 rN z Be ° ; fm oi ‘ie : - ¢ > 
Khowledoment Of satisfaction for tine Old securities nN such 

6)4\%) } << ; ah zm + | : 4 _ o } leo | 
wed Case to be surrendered to thie trustees until all Questions, Clad 
ee ee Oe 11] a) sa) omy ee , - 

OP CCpULtabte Stladd De TUTLIN settledas to the legailtyv of the new 

{ , ’ y ; as ! } ate ; So ae 

ISSLIC OF by (js had the morteagve securlbe thie same as being a first 
1] r) fe sv CV De sG3702 rf } t 4 ] ‘> ‘177 a {5 . ‘ +] ) 1 PVNEH ‘ ] 
kag ie bls agreement Is to be CXeCUTed, SO Tar aS the ssuahnce ali 
j } : a9 ] —— , F 
delivery to tit es of the securities received, by the first day of 

e « 
Janual Cx 


*We hereby name and appoint as trustees in the foregoing propo- 
sition James Tinker, of the city of New York; Wim. S. Pierson, of 
Windsor, Conn.; R. K. Dow, of Claremont, New Hampshire, with 


i] ] 


full power to recetrve the securitics named therein, and to act as trus- 


tees ih this agreement, with the usual powers of trustees lik SUC CaSeS. 

rere . 4 } 1] } aes7 : ” - oe ‘ai ot 

Phe Salad COMM pPany shali not De entitled to issue and retain the said 
4 * 


SPOO000 first-mortoaee bonds until the said 82.400.000 first mort- 


wace shall be delivered to the trustees, and also S275,000. of Ar- 
kansas State bonds, endorsed by the Memphis and Little Rock Rail- 
road Company, have been surrendered to the trustees for exchange 
on the terms speeified. 


()4 (Signed aT Duplicate.) 


“S. N. Swenson, SS1.000 first-mortgage bonds. 


r 


“S.No Swenson, 845.500 interest bonds. 

“CC. W. Lampson & Co., S28.560 interest bonds. 
“James Tinker, 82,000 interest bonds. 

“Te. EH. Cossitt. 817,000 first-morteage bonds. 
“i, TL. Cossitt, 8100,000 first-mortgage bonds. 


oo eo 
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‘TN. Phelps, SIO.000 first- mortgage bonds. 

“DP. Dow, tor R. k. Dow, Sl: 5.000 first-mortgage bonds. 
“Rk. Dow, SIO,000 first-mortgage peri 
‘edward Matthews, 8322.000 first-mortgage bonds. 

“ Edward Matthews, SS4.1SO0 interest funded bonds. 

‘And your orators for them say that on the 25th dav of October 
said acceptance was modified in writing as follows, viz: By instrue- 
tions of eee Matthews, I. 1. Cossitt, James Tinker, and S. M. 
Swenson, AGTee for them that the seventh article of thus avreeinent, 
meaning the last foregoing written agreement or contract relative 
to the }) ac Ine in the hands of the trustees 85,000,000 stock for the 
‘fe ne of exchanging with the ol ) a ‘Kholders, be. and the same 
1S herel V, abrogated, before ap prov “| by the SLOG khole fers of the 
Mewiihi: and Little Rock Railway Company. 

‘(Signed) WILLIAM S. PIERSON. 
“October 20, 1875.” 
205 “We, as parties in interest in the Memphis and = Little 
Rock Railway Company, agree to the within and foregoing 
proposition and approve the same as amended by Win. Ss. Pierson. 
J. N. WADE. 
S. WITT. 
H. S. BRINKLEY. 
SAM. TATE. 
ROBERT LENON KENNEDY. 
A. A. LOW. 
J. d. ASTOR. 
GEO. 'T. ADEE. 
WM. B. GREENLAW.” 


And your orators further say that such proposition Was afterwards 
further amended as follows, viz: 


“NEW York, February 10, 1ST. 
essrs. James Tinker, Wm. S. Pierson, R. kK. Dow, trustees : 

“If, in your judement, it will facilitatea speedy settlement of the 
the question respecting the Memphis and Little Rock Rock Railroad 
Company, Wwe authorize you LO modity the agvreemenht (| October 1, 
S735, to the extent that we will take the new bonds without interest 

or overdue coupons. 

D5 “ Yours, «c.. (Sioned) Ss. M. SWENSON. 
r M. LAMPSON & CO 
JAMES TINKER. 
Rk. kK. DOW, 
I TT. COSSETT. 
KDWARD KENNEDY. 
J.n. Poe.” 


5 i © | 
ivi 


~ NEW YORK, bebruary $e LS7 | 
“Tn our judement said settlement will be facilitated by the above 


modification, and we have agreed with the said railway company, 
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in consideration of eertiin eonsessions made by them, to make said 
modification, 
‘(Signed) JAMES TINKER, 
WAM. S. PIERSON, 
R. kK. DOW, 
Trustees.’ 


The said proposal an agreement beng the same filed as exhibits 
to the answer of defendant, Ilu. L. Brinkley, herein, marked Ex- 
hibits U, V, Wy and NX, and here referred to 

And your orators would further show that most of the holders of 

the first-mortgave bonds ana COUPOTIS of such railway COnl- 
207 pany have surrendered the same under said agreement to 

sald trustees for distribution, but that certain of said bonds, 
being less than one hundred in number, have not been surrendered, 
the holders having refused to aecede to said a and that the 
bonds that have been thus surrendered me oe ld by said trustees for 
distribution as security for the first-mortga . bonds of said railway 
company issued In leu thereof. 

And your orators further show that said railroad nee been com- 
pleted for more than five vears, and that many of the lands embr: aced 
In said mortgage, dated May 1, 1860, having been pene by sald rail- 
road company, and that the remainder will not suffice if sold to 
pay oft any considerable par of the interest whie h hi as aecrued on 
the bonds of said company, amounting now to about one million of 
dollars, and that the net earnings of said road would not suttice to 

keep down the annually accruing interest thereon, much less 


208 tO pay off said large arrears of interest. and that the prope 
erty having been sold out under a secon | mortgage of said 
railroad company, and haying passed into the hands of third per- 


sons, your orators, ‘Pate, Brinkley, and Pierson, are of opinion that 
the V cannot trike POSsesslon of said property and sell it and operate 
it, as provided in said mortgage; and they have therefore declined 
and refused to attempt to do so, being advised that it would be to 
the interest and advantage of all parties that. said mortgage dated 
May 1, 1860, should be foreclosed at the same time with the mort- 
gage praved to be foreclosed in the original bill herein. 
Thi y pre mises bene SCC], Vour orators pray threat adh account May 

be taken of the interest due on said mortgage, dated May 1, 1860, 
and that defendant, The Memphis and Little Rock Railroad Com- 
pany, may be required to pay the same within some short time, to 

be fixed by the court, and that on its failure to do so its equity 
209 of redemption m and to any and all property, righhtn, site 

franchises named in said mortgage may be forever barred and 
foreclosed: and that the monev arising from said sales may r  dis- 
tributed among the holders of said various bonds as equity may re- 
quire; and that plaintiffs may have such other and further relief as 
they have prayed in their said original bill and the several amend- 
ments thereto, and all other Proper relief. 

U. M. ROSE, 
B.C. BROWN, 
For Plaintiffs. 
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Endorsed: Filed November 21, 1876. Ralph L. Goodrich, clerk. 


a . ’ - 7 v4 = ¥yQ e 
Unirep Srates oF Awentica, ‘astern District of Arkansas . 
[, Ralph L. Goodrich, clerk of the cireuit court of U 
for the eastern district of Arkansas, in the erehth circuit, hereby 
eertify that the foregoing Writing wmnexed to this Cervluileate is 


? } . 41 , 
210 a true, correct, and Colpared COpy ol Lhe OPTI Mab Perea g 
eee — . ee. ae ee andmant ta hill 7 ey 
of reeord 1n Mv ofliece, WhIEGhH Is amendment to oli 1 Ca ()] 
. . ‘ ‘ WE: } os ae > - Bs a ay } 
Wim. S. Pierson et a/. v. Memphis and Little Rock — Company ef 
. > "| ‘ } } } " } - 
In witness whereof [ have hereunto set my hand and the seal of 
* , } ! ; ig c ts — 
sald eourt this 1st day QO] December. Be Lile Vea (>i eee 40E a] (OL Ie 
, ; er 
thousand eight hundred and seventy-nine, and of the Independence 


f the United States of America the one hundred and fourth. 
Attest: 
[L. s.] RALPH L. GOODRICH, Clerk, 
By W. P. FEILD, D. C. 
911 Which Exhibit Z 16 is as follows (12): 
STATE OF ARKANSAS: 


In the Supreme Court. 


Be it remembered that at a term of the supreme eou the State 
f Arkansas, begun and held at the court-house im t! of Jiritle 
Rock on the 28th d: av, being the fourth Monday, of November, A.D. 
1851, were the follow Ing proces dings on the 4th cd of Mareh, A.D. 


1882, a day of said term : 
Appeal from Pulaski Chancery ¢ 


MEMPHIS AND LITTLE Rock RAILROAD (COMPANY. as reore, nized, etal, 
Appellants, 


Tre Stave or ARKANSAS, Appellee. 
This cause came on to be heard upon the transeript of the reeord 
of the Pulaski chancery court, and was argued by the solicitors of 
the eseagpnecs wit, B.C. Brown and U. M. and G. B. Rose. for ap- 

1. ; 4 : er ° : q I 
peiants, and C. B. Moore, attorney veneral, and tf. W. Compton, for 
a e. ) 

a.» . np ; e . ° ’ 
On consideration whereof, the court being sufficiently ad- 
212 vised in the premises, it is ordered and decreed by the court 
that the decree of said chancery court be reversed. annulled. 
and set aside, with costs, as upon a concession of error and be per- 
petually superseded. 

And this court proceeding to render such decree as ree be 
rendered in this cause, it is ordered and decreed that unless | aid 
appellants, or some one for them, shall pa; yap nape ager 
this court, hereinafter named. the sum of two hundred and two thou- 
sand One hundred and seg bee e dol] ars and thirty-two eents. with 
interest on said sum from the 22¢ lay of December, IS79. until the 
time of such payment at the rate of eight per cent. per annum and 


oo 
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ll the costs in this cause in said chaneery court on or before the 
lay of sule hereinatter mentioned, the commissioner herein named 


Ci 
shall proceed, between the hours of nine o’cloek in the fore- 

ya Phanood) and three o clock 11) the afternoon, Ol} the BOth day of 
Mareh, A. D. ISS2Z, 1n front of the State house in the city of 

[Little Rock, to sell to the highest bidder, for eash in hag 1] (ne ither 
“a 


he mcrae and Little Roc! K Tdali- 


Party desiring ra sale ()1) on dit ,-7 


road and the rolling- stock belonging to said) road, subject to all thi 
rights and clamms of mre cana having any interest under the mort- 
CAVE executed by the Memphis and Little Roek Railroad Compa 

to Sam. — . Robert C. Brinkley, and George C. Watkins, dated on 


the first day of Mav, 1S60, having first given twenty days’ notice of 

the cae. terms, and place of said sale by advertiseme nt Inserted 
; p ' 

itil the day of sale in two newspapers publishe 


Thataf said commissioner, hereinattercnamed. shall reeerye 
the day of sale linuited. as above. the debt. interest. and costs. above 


Sp ecified, (>}° make ale of thie premiscs and recelve the money 
214 therefor, he shall bring the same into court and make report 


fail to make sale, he shall report 


of his proceedings, or, 1f he 


And if a sale be made, as herein direeted, and such sale be con- 
firmed by this court, and. the Money paid as above required, thie 
COMMISSIONCLr shall mike cl deed of CONLVOEVATICe, ice) be approved of 
and acknowledged in this court, conveying to the purchaser or pur- 
chasers at such sale the propervy so sold in fee-simple, subyjee to the 

rtgage to sald Tate, Brinkley, and Watkins, of 


lien of the said mo UsPal? 

May Ist, 1S60. That satd purchaser or purchasers be let into 
rent of the purchase-money 
| 


py As Cis- 


sion of the property thus sold on pavn 

and confirmation of the sale, and have leave to apply to this court 

for proper orders in that respect. 

Th: at I, ke Ki. Barber be. and hes hereby [ 

t this court for making snd sale and — this deeree. 

red that this eause be, and the same 
the exe- 


appotnted commissioner 


O 
213 But at is further orde 
Is hereby, reserved for furt 
cution of this decree and the disposition of the 
It is further ordered and decreed that said 
said appellee all their costs in this court in this cause. 
- testimony that the foregoing is a true copy of the decree of 
sald supreme court in the case therein stated I, Luke E. Bar 
cle rk ot snd supreme Court, hereto sel nhiy hand as such ( 
aflix the seal of ssid court. at mV office In the CIty of Little Rock, 
this Bo day of June, A. DB: 1882. 


[Seal of the Supreme Court of Arkansas. ] 


her ord I's of this eourt in 
fund. 
ap pe! Mants recover of 


LUKE E. BARBER, Clerk, 
By P. D. ENGLISH, 2 ( , 
216 STATE OF ARKANSAS: 
In the Supreme Court. 


Be it remembered that at a term of the supreme court of the State 
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‘Arkansas, begun and held at the court-house in the eity of Little 
2sth day, being the fourth Monday, of November. A. 1). 


epee ' 
following proceedings, on the 29th dav of March, 


ISS1, were the 
A. D. 1882, a day of said term: 


Rock RAILROAD CoMPANY, as reorganized, et a/., 
Appellants, 
U. 
Ture Srare or ArKANSAS, Appellee. 


MermMpiuis AND LItrrLe 


Appeal from Pulaski chancery court. 


The court being suflicicntly advised of the motion. of John Over- 
ton, Jr., trustee, &e., heretofore filed, and it appearing that since said 
motion was filed othe ry parties have paid the deeree in this cause and 
all costs adjudged against the appellants, and the matter of subroga 

tion to the rights of the State under said decree being a ques- 
217 ~—s tion of original jurisdiction, not properly cognizable here, it 

is ordered by the court that said motion be demied and dis- 
missed. 


Comes Luke KE. Barber, the commissioner appointed by this court 
under the decree of March 4th, A. D. 1882, 1n this cause, anil pre- 
sents to the court the following report, which is ordered by the court 


to be filed and entered of record: 
To the hon. the supreme court of the State of Arkansas: 


The undersigned, appointed your commissioner under the decree 

The Me inp his ana F 11 ttle Roc I RR. RR. (" Q., aS TeOFL. LIZ “al. ne Us, 
The State of Arkansas, on appeal from the Pulaski chancery court, 
oii ae ee day of March, [S882, respectfully re- 
YOrts: 

That under said deeree he made the advertisements therein re- 
quired in the ‘Arkansas Gazette’ and ‘Arkansas Democrat,’ the bills 
for which are herewith presented, amounting to $22.50. 

That under vour order of the 25th March. 1882. there was 

218 paid for said appellants, by R. kK. Dow, Watson Matthews, 
and Charles Moran, as trustees under a certain mortgage exe- 

cuted by the Memphis and Little Rock Railroad Company, as re- 
organized, to said Dow, Matthews, and William S. Pierson, dated 
May 2d, 1877, who stated that said Dow, Matthews, and Moran at 
the time of making the payment made the same as such trustee by 
way of redemption, and in order to prevent a sacrifice of the prop- 


erty by a forced saie, to your commissioner, by deposit in the treas- 


ury of the State of Arkansas, of the sum of two hundred and thirty- 
three thousand four hundred and ninety-one dollars and seventy- 


one cents, as WH] appear by the receipt of William E. Woodruff, Jr. 


treasurer, herewith presented, a duplicate of which has been filed in 
the auditor’s office. 


That the said Dow and others have paid to your commissioner 


the sum of five thousand dollars, which, under vour said order « 


a> 


“+ 
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919 the 25th of Mareh, has been deposited in the Merehants’ 
National Bank, the certificate whereot ts herewith presented. 

That said Dow and others have paid to your commissioner one 
thousand dollars, the amount agreed to, as remuneration to vour 
commissioner; also the sum of $22.50, costs of advertising the sale. 
which were payable by the railroad company : receipts of payment 
for advertising are presented. 

Your commissioner has also received the sum of one hundred and 
fiftv-eight dollars and fifty cents, the amount due for costs from the 
State to the railroad COmMpanyv for the transeript and advanee cost. 
which has been paid to the KR. R. Co., as per receipt of the attorney, 
leaving of costs unpaid, due by the State to the cler of the supreme 

court, 00, 


I) Your commissioner presents the receipt given by him for 
payment of said deeree, and also a full statement of the 


amounts, thus: 
Anv't of deerce against the RK. R. Co., 4th Mareh, 1SS2. 


OO er seer" sina 2 ee ee oe 
Int. from 22d Dee., 1879, to 25th March, 1852, @ 8 pr. 

a pci diet acaiasot ea onic pater og abe aka iis das aN abe SHo1lh SY 

Am’'t of decree atid 104... oon. oekn Sewn, _. §$238.650 2] 


Pavments by Dow cf al. for R. IL, viz: 


To econinissioner by deposit in the treasury. .----_- S?255491 7] 
the commissioner personally ee oe Cbd ane kabla Y.000 OO 
m for -CGst Us. Mtaten ooo ccn cu u cee los oo 


S?POS.6H650 2] 


Additional: 


| a id COM MIss1oner I Is fee Vv | Oe GUE ig i — S1TO00 00 
lor advertising ss De it i tha acm ies a ata ie ea a 2? 30 
('o. pavable by the Rh. R. Co. SS ct ie a S102? 50 


Resp ly submitted. L. bk. BARBER, 


{ Om HHLENSELOLET 


Whereupon it was asked by the court if any one had any objections 

to offer to the report, and, none bere made, it is ordered by 

221 the court that said report be, and the same is, in all things ap- 
proved and confirmed. 

In testimony that the above is a true copy of the proceedings and 
orders of said supreme COUT ana 11) the case named and on the 
date stated 1, Luke I. Barber, clerk of said supreme court, hereto 
Set mv hand and affix the seal of sald supreme court, at my office 
In the city of Little Rock, this 29th dav of June, A. D. ISS2. 

[SEAL. | LUKE E. BARBER, Clerk, 
By P. D. ENGLISH, D. C. 
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222. «STATE OF ARKANSAS, Sct: 
In the Supreme Court. 

Be it remembered, that at a term of the si pre me court of the State 
of Arkansas, begun and held eu the 2Sth day, being the fourth 
Monday, of November, A.D. 1581, at the court-house in the city of 
Little Rock, the following O} Mion Was delivered by the court in the 
case ol— 


M. ann L. R. RR. R. Company, as reorganized, ef al, A 


STATE OF ARKANSAS, Appellee. 
Appeal from Pulaski chancery court. 

The Memphis and Little Rock Railroad Com paliy, ly its deed, 
dated May Ist, 1860, conveyed its road, rolling-stock, charter fran- 
chises, and all its property to R. C. Brinkley, Sam. ‘Tate, and Geo. 

C. Watkins, in trust, to secure payment of principal and acern- 


9?) ing semi-annual interest on its thirteen hundred bonds of 
that date, each for one thousand dollars, maturing May Ist, 


Am: 


IS90, and be Arne Interest at the rate of eleh t per cent., paval le 
scmi-annally, for which interest ¢ coupons Were Pes hed to the bonds. 
The deed provided for sale upon certain defaults. but there was in it 
no provision that, upon any default In payment t of interest, the prin- 
cipal mea become due. This deed was duly recorded in all the 
counties through which the road ran and in which any of the prop- 
erty pense Was situate, Within a short time after its execution 
and bi fore the first day of cer ir. LSOO, 
Dy ah act approved Jan. 5d, 1861, entitled “ An act to « ncourage 
Internal improvements,’ the Legislature of the State of Arkansas 


~ 
— 


appropria Lead One hundred thousan dollars of the five Per cellt. fund, 
and lent it to the same railroad ~~ nv for ten vears, at eleht per 

cent. per annum interest, to be pa udannually. On Jan. 10th, 
24 ISG], the railroad COMPpPany executed and delivered to the 

State its promissory note for that sum, and, on the same day, 
the company caiinebed and delivered to the State a mortgage, bv 
which it omen to the State its road and. roll no-stock., to Secure 
payment of the sum so Jent and the accruing interest. This deed 


was never recorded. On olor Lith, 1SG7, 1 


1c Creneral Assembiv, 
Ly (iT) 


acl approved on that day, remitted all inte rest that had then 
upon said loan. 

Qn March Ist, 1871, the railroad company executed and. issued 
its certain other bonds, one thousand in number. each for one thou- 
sand dollars, payable Jan. 1, 1901, bearing seven per cent. interest, 
pavable semi-annually, for which coupons were attached, and to 


secure payment of the prince Ipal, ACCTulhne Inte rest, by -its deed of that 
date, conveyed its charter, road, franchise sand all Its other 

9 } ‘Oper tO llenry je Vai] , aot , { 

mnt) } 1 Vi CILPY ; ali, 1 trust, to convey Upon the de- 
fi) alt therein mentioned. 


This deed was duly recorded in all the counties in which any 
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part of the conveyed property was situate within less than a month 
after its execution. 


This conveyance was made expressly subject to the first deed 
ibove recited, by which the property was conveyed to Brinkley, 
Pate, and Watkins. 


’ 
‘ 


a 
< 
r 


— } : a, } ] <a ] iy ot “om ss ee ; s , ¥ 
It Was-aiso provided that if deiault mM payment Of Interest or ol 

zs : ; ee ‘ ] eo + + ] > ; ‘ = . 
any of the coupons was made for sixty days that the trustees might 

} } . " ‘ ' > ) } ‘ + af , rani ry 
sell sufficient to pav the amount due, but that “if a majority mM 
Humber and value of the hoiders oi the coupons which hiadlVy vemalh 
} } 1] } ea 4] : ‘ r F 

due and unpaid shall cleet to do so, they may Postpone the sale of 

' } } ; , } ‘4 
Lhe PproapertV Merenv CONVeEVed 10} the bavVinent of: the said COUPONS 
} ‘ i e 
ire ; ce Bk Bue ? i ; +? + | ‘ _ aol { frxrrpal wera t | é } sy Tf , 7 4s 
SO Chile (dL Ulbipriar LOR Uebe Pperlod O tWeive months, ahd at the ex- 


piration yy Like sale period the <a1d llenry he Viel shall, Upon the 
sia ia ¢ 7 


amiyorityv nN number and value of the holders 


ot the bots ana COUPOTs hereby secured, otter tor sale and 
226 sell all the property hereby conveyed to him.” 
Tae default in payment occurred, the holders of the unpaid 
COUPCHS pPustpom d the saie for the time provided, and at its expiration 
cl MOrity In number and value of the holders of the bonds and 
COUPONS se ured DV this deed requested asale of the whole conveyed 
properts Pie LPtust thereupon gave notice, according to the }ro- 
visions of the deed, that he would sell the whole property conveyed 
LO the hii rf) = biddet cll Llopeti ld \rkansas. Ol} \Mareh 7th, 1S/9, 
subject to the lien of the deed to Brinkley, Watkins, and Tate, and 
of the bonds thereby secur and furthermore subject to all hens 
of the State ol \rkansas Upon ssid Property, or ahy part thereof, 
previously to the lien arising under said second mortgage deed of 
sald CO 1}? \ 
On the day named the trustee sold the property te Stillman 
yy Witt, who purchased for himself and his associates, and the 


trustee, D\ his deed dated Niareh l7th. LSia. conveved the 


‘laration, declared that he 


] 
s \ ‘ ‘ i 

helah FOUL PCHaASCa for | Inoself. iy II. Wade. John rs Astor. Robert Lenox 
: } } 
| 


Kennedy, A. A. Low. George T. Adee, William b. Greenlaw, Hu. L. 
Brink] voand Sam. Tate holele rs of the -ccond-mortgage bonds of 
Lhe col abv, See pred bv the deed Lo) Vial and conveyed LO himself 
and the others named, to hold in the proportions of their ownership 
of such bonds, the proportions being stated in the deed 

TPhes bectl S AiLCPWaPas OPLATLIZ! L th Memph sand [Little Rock 
Railway Co.. and conveyed the property to that company 

That company afterwards made a proposition to the holders of 
the morteage bonds of the company, which was by part of them con- 


— 


1 these Wwe yrds 


98 TITHE MEMPHIS & LITTLE ROCK RAILROAD CO., &¢., Vs. 
DIS Proposition. 


The Memphis and Little Rock Railway Company proposes LO the 
first-mortgage bondholders of the Memphis and Little Rock Rail- 
ix ad Company to— 


Issue first-mortgage 1r currency, o-vear bond ~~~ S2.600.000 
Issue second-morteage 76, currency, 2Zo-vear bond -.--- = 1,000,000 


L.OO0.000 


Issue income +7, currency, 20-year bond__------------ 
9,00 000 


iinet i a ees alla nae aa 


2 is see wt 
To place in the hands of the trustees for distribution as here- 
He ~ ter one for the following securities : 
s?2 400,000 first-mortgage bonds. 
300,000 second-mortgage bonds. 
500.000 income bonus. 
200.000 stock. 
‘To authorize said trustees to Issue to the old first-morteage 
(4. @.. bondholders) new first-mortgage roo bonds for the principal, 
coupons, and funded interest bonds, and coupons thereon, 
229 with interest on said coupons, to hold said old) securities for 
the specific benefit of the hew bonds Issued theretor until all 
legal questions are removed or settled satisfactorily to said trustees: 
but said bonds are to be so printed across or defaced as not to he cl 
marketable bond, if said trustees deem it expedient. 

“Sa. To authorize sald trustees to use, either 1) sett] ment of 
rolling-stock debt—which is a hen on the property—or to return to 
the company sabia as they pay any part of said debt, $200,000 of 
sal id first-mortgage eight per cent. bonds. 

‘4th. is leaks sald trustees to issue to the holders of Arkan- 
sas State bonds issued LO the Memphis and Little Rock Railroad 
Company for each bond of 81,000 8250 of first- morteage Mglht per 
cent. bonds, $250 second-mortgage six per cent _ bonds, $250 ineome 
bonds, and 8250 for stock, their face: and for the matured and matur- 

ing coupons, up to and including April Ist, 1875, income 
20) bon ds, for their tace. provided sald specified Issues of Arkansas 

State —_— shall be present ted on or betore the tirst. d: ay yf 
Mareh, 1874. rat any other date the trustees may deem ¢ xpedient. 
If said ote phe 1 not be presented by threat time. sard trustees 
are authorized to issue up to the limit ($1,200,000) Arkansas bonds 
for any other bonds of the State issued to railroads such amounts of 
any of said new securities in payment therefor as they mav deem fit, 
hot exceedin oO the pro rata ; all SUC hh Arkansas bonds LO aye hele 
trust by : said trustees for the purpose of paving the debt due by the 
Memphis and Little Roek Railroad C ompany to the State of Arkan- 


Sas. 


oth. To authorize said trustees to use the coupons on said 
Arkansas bonds to pay the interest on the bonds due to the State of 
Arkansas that were issued to the Memphis and Little Rock Railroad 
Company as it may become due. | 


4 
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“6th. To authorize the said trustees, in case the State of 
231 9 Arkansas shall donate to the railway any State bonds or other 
things, on condition of said company retiring the original 
$1,200,000 State bonds, to give to the parties who may have sur- 
rendered State bonds issued to the Memphis and Little Roek Rail- 
road Company a pro rata proportion of such new donated bonds 
upon their returning to the trustees for the use of the railway com- 
pany the income bonds and stock received by them on account of 
the principal of such surrendered bonds in equal proportions and 
amounts. 

“Tth. The company agree with the trustees that they will reserve 
$3,000,000 of stock subject to their order, to be used in exchange 
for stock of the Memphis and Little Rock Railroad Company, said 
stock to be transferred to the Memphis and Little Rock Railway 
Company as exchanged, and not be exchanged at above par for the 

face of said stock in new stock at Its par or face value. 
232 “Sth. The first-mortgage bondholders to fund their interest 
on their bonds and funded interest bonds up to July 1, 1874, 


; 


In first-mortgage elght per cent. bonds at par, the new first-mort- 


< 


gage bonds to bear interest from first of July, 1S74, and first cou- 
pons to be paid first of January, 1875, the second-mortgage bonds 
to bear interest from the first of April, 1875, and the first coupons 
to be paid first of Oetober. 1S75. and both classes of bonds to have 
semi-annual coupons attached for the interest thereon, payable semi- 
annually, beginning with the dates aforesaid. 

“Oth. The expenses of executing this proposition to be borne by 
the railway company.” 


cleceptance. 
NEW York, October 18, 1875. 
‘We, whose names are hereto subseribed, holders of first-morteage 
bonds of the Memphis and Little Roek Railroad Company 
Zee) and funded interest bonds of said COMMPany for the amount of 
said bonds set opposite our names, do hereby accept the above 
and foregoing proposition of the Memphis and Little Rock Railway 
Company and assent to the securities proposed, and agree to sur- 
render our bonds and coupons to the trustees, in accordance with 
sald proposition, herewith modifying to that extent all former agree- 
ments made on the subject with the purchasers of said road under 
the second mortgage only to the extent named ‘in the foregoing 
propositions, provided that nothing contained in our assent to this 
proposition shall be construed to deprive us of our rights and security, 
or as an acknowledgement of satisfaction for the old securities, 1n such 
ease to be surrendered to the trustees until all questions, legal and 
equitable, shall be fully settled as to the legality of the new issue of 
bonds and the mortgage securing the same as being a first 
234 hen. This agreement is to be exeeuted,so far as the issuance 
and delivery to the trustees of the securities received by the 
first day of January next. 
* We hereby name and appoint as trustees in the foregoing propo- 
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sition James Tinker, of the city of New York; W.S. Pierson, of 
Windsor, Connecticut; R. K. Dow, of Claremont, New [fampshire, 
with full power to receive the ses senna named therein.and to act as 
trustee in this agreement, with the usual powers of trustees In such 
cases. The said company shall not mete entitled to Issue and retain 
the said $200,000 first-mortgage bonds until the said) 82,100,000 
os poet am bonds shall be delivered to the trustees, and also 

79,000 ot Arkansas State Sid endors | by thie VI. miplits and 
little Rock Railroad Company, have been surrendered to the trus- 
tees for exchange on the terms specified. 


‘ss (Siqned in Duplicate ) 


e bonds. 


“SM. Swenson, SS], OOO first-morten 
‘S. S. Swenson, $45,500 interest bom 


} 

_ 
} 
‘ 
he 
+ 


} 


C. W. Lampson WN ('o., . first-mortgage bonds. 
eC Ww. _ Lampson & Co.. $28.560 interest lronds. 


‘James Tinker, &: OOO interest bonds. 
Zao at a: ¥ a S100.000 first-mortenge bonds 
“EK, HH. Cossitt, 817.000 interest bonds. 


‘J. N. Phelps, $90,000 first-mortgage bonds 
wt x Dow, for R. kK. Dow, 815,000 first-mortaage bonds, 
- R. IK. Dow, S1O,000 first-morte: (re bonds 


“Rdward Mitthews, 8322.00) first-morte vee bonds. 
“Edward Matthews, SS £00) inderest fan led bon Is 


In compliance with this proposition the railway comoany by its 
deed, dated eect IS75,conveved all the | 
and propert the New York Ganranty an 
to secure payment of two million six | . 
“first ’ mortgage bonds, due Jan. 1, 1904, bearine seven per cent. 
interest, payable semi-annually, for which coupons were attached. 
This deed provided that if default was made in PraVrrrermt of the 
cou pons, or any of them, and continued for six months that the 
principal should become due, and that sale might be made of the 
property. It also provided that the indemnity company — 

resion and that in that case William S) Pierson. Wa » 
256 ~=thews, and R. k. Dow ide become trustees of t 
with all powers and rights. 

Upon this deed being executed. those yf the hold rs of thie first- 


—- 


mortgage bonds of the railroad comp: ny, secured by the deed to 
Brinkley, Tate, and Watkins, who had acce pted the proposition, sur- 
rendered their bonds, not to the railway eCOmMpany nar t the parl- 
road eae ger (neither of whieh, as Is shown. C\ er recoervedd or had 
possession of them), but to the trustees named in the acceptance of 


the nadia James Tinker, William S. Pierson, and i. KK. Dow, 
the survivors of whom still hold them. 

Default having been made and continued for six months, the 
Indemnity company resigned,and thereupon the substituted trustees, 
on the 29th day of June, 1875, exhibited their bill in the circuit 
court of the United States for the eastern district of Arkansas. prav- 
ing foreclosure of the mortgage executed by the rail yan 


Way COMmpany 


Oe ee a ee ta 


eo ee EP a ee ee 


0 the purchasers, In trust, that 


ROBERT kK. DOW ET AL., &@. 10] 


Afterwards, on Novy. 21, 1876, Brinkley and Tate, surviving trustees 
of the deed of the railroad company of May 1, 1860, inter- 
257. vened in that and were, on their own request, made parties 
complamant, and by their bill prayed foreclosure o 

of May lL, LS6O. 

The COUTT decreed foreclosure of both mortgages, both bene’ ke pt 
distinet in the decree, the ye sere due on eaeh being s Lgraie te? 
ascertalned, anal ordered sale ¢ the property, first. under the de rw «di 
May Ist, 1SGO, and, second, u wile r the morteage of, the railway cOnMi- 
pany ; separate sales were had at each —; the property was purchased 


— 
ae 
ay 
~_ 
—! 
— 
~~ 


William S. Pierson, Watson Matthews, and R. K. Dow, separate 
sums being bid. The sales were reported to the court and confirmed, 
and ly order of court the Com MISSIOnNer conveyed the Whole tt gli 


— 
an 
—y 
a 
—) 
~ 
— 
— 
—— 
—" 
— 
+ 
~ 
e 
~ 
- 
-“ 
7 
—~ 
—_ 
—s 


COnVey 
. } } } . ? : 

pany tor bye ‘formed lyy thie holders of the bonds 
r ‘ } 


Phe bondholders under the provisions of the charter of the Mem- 
plis and Litth Kock Railroad Company organized a new company 


} j ] ] } if : ‘ . nee 
called the * Memphis and Little Roek Railroad OMIDANV, as 
2585 reorganized;” and on the 350th day of April, 1s77, the pur- 
H ‘ ae ‘ 
Chasers conveyed the whole property of every kind and 
, )° : ’ > as “=. i, , -} 
description, including the charter and all franchises and privileg 


f 


oer 
the road, rolling-stock, and all appurtens this company,which 
} 


entered on and took and has since had and kept possession thereof, 
. . } . . 
sidl Is now Operating the road. 
" —_ as Pi . ] . . ' 
Qn Mareh 27. 1875. the State of Arkansns filed her bill in the 


the chancery court of Pulaski county, making the Meniplos and 


- aT , ey s , ‘ ran 4 . » . " = 7 
Little ‘er aN Railroad Coopanv. San. Pate fhlial if. 4 ; Brinkley. Sull- 
i ‘ ‘ 
VIVINY trustees of the deed of Vay Ist 1S ytd some persons Whom she 


| ‘ ] F ) } ’ 7 . e 
alleged were holders of bonds secured by that deed and others whom 
teave bonds of the old 


she alleged were holders of the seeond-mor 
ralivou Pugh gard parties ee ae a foreclosure Of fel HiorceaLe 


and that it be declared a prior Hen. 
939 After the purchase of the property by the present defend- 
ant, the Memphis and Little Rock Railroad Company, as 
reorganized, that company intervened in this cause, was made a 
defendant, and filed its dhswer settine up all the above iacts tha 
purchase of the property by thieut COMMANY, Its POSSeSsIOn &e., and 
? 


contended that the mortgage of the old) railroad COMpPAany, dated 
May 1, 1860, was a prior len upon the property to the mortgage 
held Ivy the State: threat SO fear iis the State Was eoneerned nothing 
that had been done between the railway com pany and the holders of 
bonds secured by that deed affected wed lien of the deed of May Ist, 
IS60; and that consequently the State was ascecond incumbrancer and 
held nothing but a mortgage of the equity of redemption that she 
Was only entitled to redeem, phe ae. 

P40 The Cause Was heard and the chancellor 

the transaction and agreement of Oct. 15, a 


that the effeet 
3. between the 
| | Vv the deed 


eld 
d 


raulway company and the holders of the bonds secure 
LSG6O, as “a all bondholders who had abies their bonds 
under that agreement, was a novation and extinguished the sur- 


rendered bonds; that as against all bonds so surrendered the State 


a 
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had the prior len, found the debt to be $202,195 and 737, dollars: 
and ordered sale subject to the lien of the bonds of IS60 not sur- 
rendered. 

Irom the decree the defendant, the Memphis and Little Rock 
Railroad Company, as reorg: anized, appealed to this court. 

[t is conceded by the company’s counsel that notwithst minding the 
mortgage, to foreclose which this suit was brought, was never tiled 

~ for reeord, it is vet a lien upon the equity of redemption, 

24] which remained in the original company after the execution 

of the first or Brinkley mortgage. ‘This is upon the principle 

that the loan and stipulated security were in pursuance of a public 

tatute, of which 7 persons were required at their peril to take 

notice, and the State must not be prejudiced by the neelect a) her 
agents. 

The States counsel concede that the chancellor erred 11) holding 
that only S100,000 of the first-mortgage bonds are now outstanding, 
and the only prior lien to that of the State. This relieves us of the 
necessity of mquiry whether the transaction of October 18, S75, 
Was a novation by whieh the holders of that series of bonds lost the 
priority which they once undoubtedly held over the State a prior 
mcumbrancer. 

Not having been a party to the foreclosure suit in the Federal 

court the Interests of the State are 11) NOWISe affected by the 
242 decree rendered in. that proceeding. On the contrary, she 

May foreclose and scl] the equity ot redemption, and the pour 
chaser cul threat sale will be entitled LO be let Into POSSCSSION anil tO Ve- 
deem the first mortgage, 

The decree below will be reserved as upon a concession of error, 
and a decree will be entered here for a sale of the property, subject 
to the hen of the deed of May Ist. 1S60. The clerk of this court will 
be charged with the execution of this decree, and if any surplus is 
produc c «| WV the sale, atter de fraying the COST of suit below. CX PeHses 
of sale. and the debt due the State. it will belong to the Memphis 
and Little Rock Railroad Company, as reorganized, the purchaser 
under the Lecree of foreclosure 1) the Fede ral COUrt. The costs of 

this ap ypeal must be adjudged against the State. 
245 I testimony that the above is a true copy of the opinion 
of the SUpPPeTae COUTT 1) the Case therein stated [ Luke Ie. 


Barber, elerk of said court. hereto set my hand and affix the seal of 


sald court, at my office in the city of Little Rock, this the 20th day 
of June, A. D. 1882. | 
foeal of Supreme Court. | 
L. bk. BARBER, Clerk, 
By P. D. ENGLISH, D. C 


244 And on August 7, 1S82, as follows: 


Now, on this dav come re complainants, by UL M.& G. B. Rose, 


Esq’s, their solicitors, and, by leave of the court, file their exceptions 

to the answer of said defendant. and also their demurrer to the @ross- 
bill herein. 

245 Which exception is as follows (15); 


wee a ALTE OO ep 


ee a LPT ay 
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In the United States Cireuit Court for the Eastern District of Ar- 
keisiis. 


R. 1k. Dow ef al.. Plaintiffs. 
e. 
Memputs «np Lirree Rock Rattroabp Company, as reorganized, 
Defendants. 


Come the said plaintilts, Dow, Matthews, anc Moran, ana except 
tO the adliswer of suid defendant herem filed, because thi b SAV thirst 
said answer, upon its face, shows no defence to the bill of complaint 
herein. Wherefore said plaintiffs pray that decree may be entered 
as asked in said original bill. 

U. M. ano G. B. ROSE. 


246 Which demurrer is as follows (16): 


In the United States Circuit Court for the Eastern Distriet of Ar- 
kansas. In Inquity. 


I. IX. Dow ct al. Plaintiffs, 
2 
Mempuis AND Lirrne Rock RAtLRoAbD ComMPANY, as reorganized, 
Defendant. 


(On) cross-bil] of said detendant against sad plaintiffs. 


(‘Come said Robert kK. Dow, Watson Matthews, and Charles Moran, 
trustees as aforesaid, and, as to the said eross-bill of said Memphis 
and Little Rock [Railroad Company], they demur thereto, and say 
that said cross-bill, on its face, shows no equity In the plaintiff in 
sald cross-bill to have the relief sought therein, orany other equitable 

relief whatever. 
247 Wherefore they pray that the Sane May be dismissed ran 
the Costs of sad plaintitls 11) sid cross-bill. 
U. M. ano G. B. ROSE, 
Nol’s for Defendants in said Cross- Bill. 


We, U. M. and G. B. Rose, solicitors of said Dow, Matthews, and 
Moran in the above entitled cause, hereby certify that im our opinion 
thre foregoing demurrer to the cross-bill of said Mempliis and Little 
Rock Railroad Company, as reorganized, is well founded in point of 
law. 

July 24, 1882. 

UL M. anp G. B. ROSE. 


24S UNITED STATES OF AMERICA, ) 
Noutlie Vil District or Ni if? York. «ao 
( iti and County of Ne if? York: ) 


Before me,a notary publicof said city and county, came on this day 
Charles Moran, to me personally well known, and, being by me duly 
sworn, made oath that the foregoing demurrer is not interposed for 
delay. 

CIPS MORAN, 

Sworn to and subseribed before me. 
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Witness my hand and seal as such notary public, at the city of 
New York, on this 2d day of \ugust, PS5z. 

[SEAL | | WM. T. McCORMICK, 
Notary Public, ings Co. a N.Y. Co., State of New York. 


() And on October 16, 1SSzZ, as follows: 


On this day came said plaintiffs, by U. M. &. G. B. Rose, Ie S's, 
their solicitors, ana also Cale sud defendant. Dy 13. C. Brown, its 
solicitor, and by leave of the court the plaimtiffs file here, an amend- 
ment to their bill herein, and also exhibits to diols original ane 
amended bill. It is further ordered that defendant — ten days 
within which to file an answer to said amendment ith leave to 
show cause for granting further time, — shall be ne eded for the prepa- 

ration thereof, 
20 Which amendment to bill is as follows | Ld): 
In the United States Cireuit Court for the Eastern Distriet of Ar- 
kansas. In Chancery. 


Ropertr Kk. Dow ect al, Plaintitls, 
U. 
The Mempnis AND Lirree Rock RaAiLRoAb CoMPANY, as reorgan- 
ized, Defendants. 


To the judge of said court, ape | sitting: 


i‘ 
Your orators. R. k. Dow. Watson Matthews. and Charles Moran, 
hy leave of the court, make the fo] owing amendm ‘hit to their orlel- 


That (1) the SO dav () ! 
Watson Matthews. ana R. IX. Dow. by their deed of 4 eran! 
I] he charter, peropn rUuy. wai csscls threat they, 


4 } : 
Of them) court. as 


nil bill on tile herein: 

f April, 1S77, the said William S. Pierson. 
date, con- 

veyed ice the defendant ra 
had ie etoarea under the foreclosure deere 
Dy] Set forth 1 1 saad Orlgin: | lidl, Said leod Wills made Oli COll- 
nrenrnety that the defendant should 
bonds, each for 81000, and should also execute to them certain 
other bonds, in number 2.575. each for 81.000. and one hundred 


bonds, each for S250, the same to be secured by a nN form 
hid etlect AS they were dite rwWwal ds execute «| by the ( eof | aE 11] LQ ed 
} . t } ? 
Pierson, Matthews, : cll L Dow, of thie respective ae Los Ot Mav 1 | ={ alia 


} Soe } 


Fue: Ge » iy aa ™ - pa i ’ ee an 
May 2d. LS; /, @S Set fort th, in ald OPIO MM bill: all OL Wilichh Wii be 


SCC] Ly rr‘. fe rence to the COPY of siuicl deed oft CONVeEVANCE lie rewith 
.} } aly) : ] | ‘ 
nied, Wart ked 9 chibi X2, and The Le par by reof, 

Further, that ; ul the shares oft stock e ver ISSUE a by the det fend: Llits 
mie pest their face the following words: 
ler takes I crlyieet | f | 4] 
(i¢'] clin s thus SLOG &. subyeet 10 BZ .c OOOO of Dodds ol eee 


company, Which are secured by two morteages duly recorded.” 


2? This will appear by reference LO él copy of the form of tlhe 
certificates of stock Issued by the defendant. here with { led, 


marked iD xliibit " pf >. and made part he reot. 


learther, that s1nee the issued of the Sil] 1c bonds the interest thre re- 
on has been paid by the defendant at different times up to and in- 
cluding the interest of January, 1882, said interest being made 


oe 
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pavable on said bonds on the first day of January and July in each 


} 


payments. is herewith filed, marked 


—) > 
— 


Wherefore plaintifls pray as they have already prayed in their 
LU. M.. ano G. B. ROSE, Sol’s 
953 Exuipir XX? to Amendment to Bill. 
/ }, é if ot Trust BS ta) ay fi ndane!. 


his indenture, made and executed this 30th day of April, «A. 1). 
IST7, by and between William sS. Pierson, Watson Matthews, and 


b. Sas Ee rele i til 11] Prado Pe haba the i emphis cLiit 
Little Rock Railroad Company, as reorganized, paPrly of the second 
peu Fr » WItLhCss I 
That whereas Alfred Sullv. as commissioner of the cireuit court 
] ey ] . } he 


3 -— { — ‘ . —— : oi — — 
of the United States for the eastern district of Arkansas, bv his deed 


{° } i oe ¢ | i" \ vel Ne ae a ia] ‘ D EY , . 1] ‘ | , i: w l. , 
of date 2ZSth dav of April, [See, did convey all and singulal the 


re , as cae Ie ae 2 we. ‘ 
DrOPCELY, Cl Cr, Traleliis rlehts, priviiegves, and tmMmuhnities here- 
lhnaiter Gdeseribed to the parties of the first part in trust — all ahve 
ee a — ‘ . ies > 904 > X 
LPhOLedeps OF POolhais Secret DY Tile hrst-morten Lvro deed IVE tec] by t he 


-y 


fee re gee a: ee ee Og atte on the is ir 
SPCTIDIOTEIS Gilat alte bLkOOCNR tvcliiwals vengety (1) thr st day 


St te j j a - j nT Sp eer a | ee . 217 ’ } 

La )4 ys bce PeS eos Lge, cLTiGl Uton) the hurthel trust that [ ey, t 1c 
Ppalties of the rst Prall, WOuld CONVEY thie sale to _ COli- 
A e 

OAamY OF°r COrpypor arat ‘an 7} rortyf i foyry “wd lyy - 4 ne ritv of ec} by, (|- 

* fi y Ue | a. /% iy PE C&WUAVJES cl Shh Se. PSS a FA Ac? Liit (| iv\ ca hich {Ot ( l 1) 

Fh ee ) : as ge ” —— i Ke fi : 

holders atesuch time and upon such terms and conditions as a 


yey f {° } " } , ] ’ 1 sf ’ oe ae . ] -| , syVOQ' ¢ ) ‘ 
MajOrTItve OF suc DONGHO ders Might require 3 and Whereas a ma- 
: Pt ht Gee ce ’ at ] ; ] = nee: ; ee , . : ; . 
jority of such bondholders have reorganized the Memphis and Little 


, ] > } } ‘ 
Ro IN AXtci Poadd © OMMpAany 
or F a eee { ee ee ae ee ; i] . 
\ {{ \) i 4 } } itict if i\ qi Sil iti LPODPT LCL EL OIL CLE rs nave clive (it) require 
} : . 
ti } ? ; ’ r ¥ ’ . ’ . . . hd 
Lilt’ Salad Pp) on of thre tL putrt tO Conveyv the sare property, charter, 
. : i H “ 
Po ae wee 14 eer ] es ney 4 1c | ae 
franchises, rights, privileges, and mmunities to the sar Memphis 


and Littl: Rock Railroad Company, as reorganized, upon the terms 
and conditions following, to wit 

birst. Th | Sd COTLP ATI shall exeeute and deliver to the 

parties of the first part ais two hundred and fiftv bonds each 

Zoo forthe sum of one thousand dollars, maturing in five equal 

‘seebeneren installments (oT) thi first davs of Mav 11) the venrs 


1c f | C 1 ‘ : << . : } — a } x 4 : 
IS(D, PHO, LAO}, LOO8!Z, ANC LOO, SUG) DO 1s LO bea}l Interest al the 
? 
le semi-annually 
On} Preselital Ol, of th lniterest Coupons there i cibaelal a eeaeel 
. } 


~“CCUT the pav- 


i) ] n .* , \° ; 1 ’ } ] : ; > 
ment of the principal and interest of such bonds bv mortgage of all 
i i . 
: . ig 
and singuiar said) property, charter, franchises, rights, privileges, 
< ; . 
: | ° , . 4] as . } = ; : ; 1] 
anid Pt tes, OL Whleli Orb ave Th) parties OF the frst part sha 


1, } . byes 4] wh wee {* 
‘ 4 ; \ ( 4 4 . i 


rst part and 


, } ie } y . ‘ , ' . . 
thie proceeds apbited tothe pavirent of the lens pment ei oA he 
. ? "Sarr } ? ’ . , 
erty eXpressed and reserved mm the deeree Of said court orde Ine and 
* A 
lip da, ‘ 4 | 7 +}, }? { .? ] t vob BYe 4 , } *} , 1 y aia 
GUbrecting? the saie tThereot, ANd tO POP ELS MOneVs OPrPOWRGU »\ Sill 


parties oft thre first precy LO make the cash payment requ Ll “od by such 


EX.< 


OAD 


RATIL| 


ROCK 


_ 
4 


4 


— 
aad 
. 
’ 
—— 
‘ 
— 
pao 


« ¢ 


1 MEMPHIS 


TH} 


2 
) 


10% 


tik 


‘ 
4 


1c] COM) 


allro: 


vei 
j 


‘ 


“VALE 


A Baie Aa | 


, r rr 
N 


FE 


ae 
_— 


vo, 


DOW 


WAT 


ROBERT 


id, exten 


“ullro; 
Opp site | 
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; ‘ » \ > . ++ . + 3 a } Fe 2 > ’ ’ ¢ y 

fore me, Frank Strone,an acting and duly commissioned hotary 
> } v4 F oe a % 

pubhe for the county and State aforesard, came and appeared 


] 
ta ‘ 
263 Wm. 8. Pierson, It. IK. Dow ane Watson Matthews, ZAY It. 


e i 
; ; i : 1 a =e ms 

Dow. his attornev-in-fact, to me personaliv we known to be 
the persons Whose names appear to the foreworn: eed as parties 
17 wy } ] } } } } 7 ) , 

= : p > »a? > _ } 4 +) ve ‘yg ry \ Vas t | sof ys} ‘ 
orantor, and each severally stated and ackhowledeecd 1) me had 
= 1 ] j . ly » th, ’ } ct 6 + } ana PsIVRMPEVMSY +}, } ? 
executed the same Tor tne Cohsiaderatioh ahha PuPpos LANCE PET) men 


tioned and set forth. 


n testi 
,° 1 , ' ; +} 
lie and afix mv notarial seal this the dav and vear it =i1d 
I We i* 1» \ 
PFRANK SLROMN 


‘ ’ > f yg 


’ rey): 1) I> , ' a : 1 a eee ' 
Whereas William S. Pierson. Ro kK. Dow. and myself. trustees, 


executing the t trusts Speclhied hy the tirst-mort vy 


phis and Little Rock Railway Company been bya 
majority of the holders of the bonds secured | Vo. 
the franchises, rights, privileges, and propert ! i cOon- 
eyed, and the charters of the Memphis and Little Rock Railroad 
Company, its franchises, privileges, lmmunities, it ro} 
erty deserib d and CONVEY Lain the tiyst-1n Lag ( | | | - 
road company at the sale of said property, Wi histo | Prictere UU 


’ a saa — } ty i . ' ‘ ‘ ; ‘ ‘ i 
and by virtue of a decree of the circuit cout yi Ul | tates Tf 


. ] oa >. ’ 
And whereas SHourd sala trustees become the) CL1LcUs¢ 


POO of said charter, franchises, and property it ts the intention of 
] i ; ' : 
— bondholders to form and oreanpize themselves into 2 


compan’ as sr aman toownh and operate the same under the 
name of » Met My) ais and Little Ltock wallroad Commanyv, as reor 
eanized oe 

And whereas it will be the duty of mvself and my cotrustees., bv 
proper deeds, LO convey the Property SO purchased by us to Such 
CO pany ; | ) | | 

And whereas I am unable personally to attend said sale. orto be 
present at the city of Little Rock, 
are to be had: 


9th therefore, T, Watson Matth: ws, have made and appointed, 


' 
ls i ; 
7° a” eo} 2) ‘ : 14\°u ry rye ’ }* ‘ Bane 
AYKabsas. yw Lee thE Gee PrOCeCOULT YS 


( l — — ’ i, 

and » these presents cdo make, cor StUitute, and apport R. Wk. Dow, 

- . s A : . 2 

lisq., a“ true and lawful attorney-in-faet, for me and in my name 

) ' _— ; RES See = 

LO make, execute, ella Gellve} “| | proper Hhliadk Necessary deeds. Con- 

Vevances, Ol othe assurances of tithe convevine the purehased 
| ‘ fy ely : ] j ‘ . = i , 
charte anehises, and property fo the company so formed, 

ps4 242 se , Y ‘ . ‘WW 1 

Z00 QO} a "hey sid bondholders, and Oo ma CXecuire, 


‘ } _—T . ] ' ; 
alli delive all ObLNeCP Properly ANA Neeessrry reeelpts. eearllit- 
| i : . ‘ ‘ \ ‘ i . 4 ' ci 


’ } " - , 5 es ] } } 
ANCES, deeds. Or other writ iio’ s Wihiieh Mav pe lo riya necessary to be 
{ | f ° ‘ | : ] See | Y oa 

cuted to oft on dha Carry out the reore@anizity yi sspled COD- 


seni and to effect the purposes of the said bondholdey or tor the 
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ettlement or adjustment of t the t rus ‘In us reposed by t the provisions 
of the aforementioned deed of ie poet railway company, hereby 


fully ratifving and confirming whatsoever my said attorney may 
lawfully do for me or in my name in and about the premises 


Witness my hand and seal. at New York. this 25th dav of April. 


A. 43. 287i. 


(Signed) WATSON MATTITEWS. 


Srariec of New York, 


7 , ‘ . - . } SN 

(fu and (County of Ne i) York. | 

oOr™= / — Oral ‘ sa rer oe ti : , 1] 

vALY, (on the Both dav 3) April, IS7 7, before me personally came 

‘. ] | oO nt i « 
Watson Matthews, to me known to be the person described in, 

1 wl witeal <4 a ee _ See A catia 

allie WllhO eCXeC mecca ate mistrument, and he ackKhnowledeved that 


he executed the same for the consideration and purposes tl 
mentioned, 
Witness my hand and notarial seal. 
(Signed) PlikhE W. VIL, DE : # 
Notary Pia ac, IV. Y¥. Co. 


’ . . : | > : P : hs 2 1\ > fe 4 r 
Memphis and Little Rock (as reorganized) Railroad Company. 
= i , 
DT oe a er ee ae ee ke 
pis { Rae Ce aera! | Pe. L Td () ‘ei i (i Eee Cw UY Lilt Capita 
; - , i’ ’ } . as > . } 3 . , "J ; 
stock ()j eee Memphis nid Little Rock Rsdlroad ( Opalldv tas reor- 
; ’ | . hoaing » lynn }). cl 08 Tt ? r) 7 toy] rr moive 
¥ aed) “il< 116 Al BS P Oy} )¢ PULP GOLA Ps, tTvalist el rie (PTE N ()}) 


} } } : ; tr . ’ ] > + , 
the books of the company on surrender of this certificate 

‘ i | ry ? 
Shares S100 cach. Shares STOO each. 


rir} | 1 ] —_ ° ; i i v - } 
Phe holder takes this stoek subject to S2.850,000 of bonds of the 
its . re i ee Sait ve woe ee {=o 
company, Which are secured by two mortgages duly recorded. This 
*¥ . " ‘3 } }° oe = . . ” > 
STOCK IS ntitled to dividends out ol the net CarrIne’s OF Cacilt CUrreNL 


year to the amount of six se earl Yearly earnings exceeding six 


jo r cent. of the « “upit tal stock are to be applied LO vay divatenan Ol} 
Si. spud it he anion tock: but. when the net earnines of anv vear 
. Se ’ : } os es es ryt + + | a , } 
are sutherent y pay more than six per cent. upon both pital and 
| . } } e 7 
deferred stor My both classes are to share equally insuch gcreater 
. be . re — } . . , - < 
DOG dividends. neither elass to have any claim on the earnings of 
any vear for the non-payment of dividends thereon in any 


preceeding year. Net earnings less than one per cent. of capital 
stock not to be distributed, but to be carried to the next year’s ac- 
count as surplus. 

In witness whereof the president and secretary of said COMPany 
have hereto subscribed their names, at Little Rock, Arkansas, this 
— ay of ——, 1S—. 

, President. 
vy Cre horry. 


’ 


lor value reeeive : —— do hereby sell, assien, a 
———— Spires Of t the “| OVe-Mment lone ie Ci apt ter] stock | 
hereby constitute and appoint —— attorney to transfer the said stock 
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THE MEMPHIS & LITTLE ROCK 


cOIMpPany, with power to substitut any per- 


exhibits A, B, D, D®, Ir, I 


4 


’ a "3 ae | ] y } ‘> ‘ 
hibit filed November 3. 1SS2. 


ts KY, &e 


iis "y a cp eneeaind AF eee ear 


— 
_ 


pe. ee 
Schl Aaa 


s 


¢ 


. 


wet 


st 


} 
Mla tory 


7 
r , 
Qty «vPvei 
° Dow. and 


adopte 
i 


(iaivs of Mav. Ink Ul 


rest Troth date 
ic Company thre relo 
interest of snid bye) ({s 
‘ - 
ter, WOrkKS, § 


_ 
Ss Sillid 


le semi-annually. 
irst day of 


:) 
» PALL UVe OL tie 


ISSO. the third 


the fourth lity of l 
the last fiftv of whic! 


} 7 ° ° . 
bonds are, with proper charges ror maturitl 


1 Diature on the Ist 


Know all en by these pres lit: the Memphis ane 
244 ittle Roek Railroad Company (cls reorennized) aeknowle dees 


elf indebted and promises. to pay to the bearer hereof, at 
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ys 


first day of May, A.D. ——, one thousa 
‘ith inte LPom 


money of the United States of Aimerica, Crest 
_ % 
per annum, payable semi-annual! 


the oflice of the Central Trust Company of tl 


-“— 


of ten per centum 


co ntoresald Ol) presentation ang <ul 
ly fall 


me 


hereto annexed as they several 
two hundred ane fifttv bonds, of even da 
numbered trom | 
first days of NM: 


a series of 
one thousand dollars, 
which fifty mature on the 
ISSQ). ISSL. 1ISS2. and ISS5, the payment ol 
and interest is) secured by a mortga: 

ie eve©n dirt herewith, by 
onveved all and singuler 1 


and property 


,. 


Seeneane POLE A LF pL Ma o ial 


mor 


lomunities, 
to William S. Pierson. I. 
he pavinent , 


RC Ie, 5 Oy, 
MoS 
— Ge, 


isi ca ey | a een 
LHe Ve SeVeLPrall \ MPeCOTIE 

L Hot become obligatory 11} 
LO back 


ca a 


See 


LPUSTeCCS 


P 


two of the said 
Witness whereof the said rat (as reorean- 


cLTL Lit 


e 
i a SN 
(i tehtIoned WW th 
y .. Teen r that this bond is one of theseries of | | 
1 ) e i] ] 
SCECULred OV Sala deed. 


In consider: 
to it paid by the | 
mike un the payment of the se 
nterest of said bonds 


the sud 


rte 
L } 


principal sun 
due and payable, 
{] id convey unto the 
Survivor or survivors of 
iy common. all singular its ¢ 
Asscmbly of the 3 
i Ss, IMmunNities, and fr: 


+3] 
“cil 4 


Mtg, SELL, Al 
tham 
CLIC TI, 


‘tate ol 
POWCEs, ivilee 
eular its railroad and nichts of Wav ali 

bank of the Mississippi river, in or near TLopetield, in Crittencd: 
county, Arkansas, to Little Rock, in| Pulaski county, Arkansas, t! 
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connections of said road with the Little Rock and Fort Smith rail- 

way and the St. Louis, Iron Mountain,and Southern railroad, 
2978 its tracks, rails, ties, inclines, trestles, depots, rights of way, 

leases, easements, and privileges in the city of Memphis, in 
the State of Tennessee, all rails, trestles, ties, tracks, side tracks, 
switches, bridges, depots, stations, buildines, water tanks, machine- 
shops, car-houses, engine-houses, warehouses, workshops, super- 
structures, engines, cars, Wagons, machinery, tools, boats, whart- 
boats, iInelines, oi], fuel, supplies, and equipments that the said 
Party of the first par how OWNS OFr May hereatter acquire 11) 
the States of Arkansas or Tennessee or elsewhere, and also all 
and singular all lands, real estate, property of every kind, real 
personal, r mixed: all books of aceount, records, muniments, 


ania evidences oft title and choses in action which the party ot 


the first part now owns, or may hereafter acquire, wherever situate, 
and also all the ineome, rents, issues, tolls, profits, receipts, 
219) rights, benefits and advantages had, received, or derived by 
the party of the first part from any of the hereby-conveyed 
premises ; to have and to hold unto the said parties of the second 
part, and to the survivor or survivors of them as joint tenants and 
to their assigns forever. And the Parly of the first part COVelalits 
with the parties of the second party and their assigns that it is 
lawfully seized of the above-granted property, charter, and fran- 
chises, has good right to convey the same im manner and form as i 
eby does: that the same is free from incumbranee, and that thy 
e thereto it will warrant and defend against all lawful claims 
Whatsoever. But this conveyance is made upon the following trusts 
and conditions, and none other, to wit: 
lirst. That so lone as the party of the first part shall not 
250 make default in the payment of the principal or interest of 
sald) bonds it shall retain the possessien of all the property 
hereby conveyed, and receive and enjoy the meome thereof, and 
that until such default that partly of the first part shall have the 
right to sell and convey free from this trust any and all of the lands 
hereby eranted Hot necessary or conventent to the operating of the 
sald railroad, applying the proceeds thereof to the improvement 
and betterment of said railroad, its stock and equipments. 

Second. Said party of the first part will from time to time, as in- 
curred, pay all. charges, costs, and expenses of the parties of the 
second part, or either of them, incurred in or about the execution 

of the trust hereby reposed in them, and will indemnify and 
281 hold harmless the parties of the second part against all costs, 

charges, damages, and CxXpehses which thev or either of 
them may sustain, or be put to in consequence of accepting this 
trust, or of anything which may be done or omitted to be done 
under it, saving only such damages as may be ineurred by or arise 
from the culpable act or neglect of said parties of the second prt. 

Third. In case default shall be made by the party of the first 
part in the payment of any of the sums specified in the interest 
coupons annexed to said bonds, or any of the principal sums speci- 
fied in said bonds, and shall continue for thirty days after the said 
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sums, or any of them, become due and payable, tl 

* : eee 5 ee, ae 
the said pine) pal suis Inall said bonds specified shia 

1 } ] 

become due and payable, and there upon 
s Ve } . . ; . | 71 , » 
25S? SCCOTLU part Upon the written request Oj 


M. 


the Mi mpl 
Ra fp oad ( 0” 


> ? e , } ’ 
FR. Pai LrOoOat CO 


) : 
(LS AY, ee | Ya} 


abe 


o-—. 


noone 


May, 


115 


dd thereupon 
immediately 
the ay irties of the 


the holders of a 


majority of the bonds, shallent rupon Land ta ike ] ossession of all 
and singular the charter, franchises, and prope rty here ‘by conveyed, 
and shall and may, on a day and at a place in the city of Little 
Rock be by them appointed, sell the saine to the highest bidder 
be for cash in hand, first, however, giving thirty days’ notice of the 
time, place, and terms of sale by advertisement printed In a news- 
paper published in the city of Little Rock and in a newspaper 
7 * publish L an thre City of New York, and thi proceeds, after cefraying 
the-eosis and expenses of this sale, they shall appiv to the payment 
and discharge of allsumsof principaland interest then dueand unpaid 
on such bonds, and the residue they shall pay to the party of the first 
part, Or its ASSIONS and lll cause o] such Sth ie the parties of the 
285 second part shall and may convey the property so sold to the 
purchaser, whieh deed shall ‘OnVeY all the title of the party 
of the first part to such property to the grantee therein, and in case 
of such sale the party of the first part hereby expressly waives and 
reliMquisnes 2 right to redeem such sold and conveved property 
« ix Which it may or might have under the laws of the State of Arkansas. 
Fourth. In case either of the parties of the second part should die 
or resign or become for any reason unable to execute the trusts of 
deed or any of them, then all the trusts of this deed mav and shall 
be executed by the vivors or survivor of them, and if all should 
die, resign, or be i otherwise unable to execute the said trusts, or 
any of them, then e holder of a majority of the said bonds may, by 
awriting under their hands, appoint another person or persons 
trustee of this decd, and all the trusts hereof shall and may 
Zod Kecuted by le trustees SQ appo nted as fully as they 
rrit OF 4 uld have been V tne parties of the second part 

« = . or either of them, and with like cffect.— | 
In testimony whereof the said Memphis and Little Rock Railroad 
COMpanv (as PTeOreanhizes lias Cau | this ric hnture to be signed by 
- its 1 7 ~]eqe ( ie CAauUsSt (| Its ¢orpordte <eal to he athx d } re 
ben oer au It ry cil i atixed hereto 
by Its sec ry, attested by the signature of its said seeretary this 

2. 


TIARD, 


>) and Littl Rock 


vias Reorganiz d) 


noe 


° } 
tc }. 


bef re 


A. D. 


IS7i, 


me, frank Strong, an acting and duly-commissioned notary 
230 public within and for the county of Pulaski, in the State o2 
Arkan “as, } rsonally appeared ML. LB. Prieha “d. LO f11e well 
known to be the person whose Name % Lp pre iLi’s subseribed LO the fore- 
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pong deed. who. being by me “ duly sworn, did make oath and 
, That he is the president of the Memphis and Little Rock 
I road Company (as reorgal ine) that the foregoing deed was 

ithor] 170d LO be execute Ye by t thes LOC ‘khol lers of the said cola pany and 
by the board of directors thereof, and that he signed the same as 
such president by order of the board of directors. 

And al the Sabie time also appeared John W. Croodwinh, LO me 
well known to be the person Whose name appears signed to the 
eee deed, who, being by me first duly sworn, did make oath and 
| cl\ Thi ran he Is the secretary of said COMPANY, « ana the | KCC pre I" 
256 wf ‘shes corporate seal thereof: that the seal aftixed tothe fore- 

eon? deed Is the seal of the said COMP ANN | threat he aflixed 
thre reto by order of the board of direetors ot sad COTH Pally, anid eneh 
severally stated that said deed was by the said company executed 
for the consideration and purposes therein mentioned and set forth. 

[ni eng whereof I hereto set my hand as such notary public, 
a = a pens seal of my office, at the « “ity of ¥ ittle Roe kK. 11) the 
cou ’ Pulaski, aforesaid, this first day of Mav, A. D. LS77. 

FRANK STRONG. 


Notary uwblic. Pulaski ¢ t.. Ly. 


STATE OF ARKANSAS, County of Pulaski: 


I, Wilham W. Feild, circuit a and pone for the county 
aforesaid, do hereby certify that the annexed and foregoing 


2S7—S instrument of writing Was Maled 3 In my “alee for record om thi 
lxt day of May, 1877, and the same is now duly recorded, 
with the acknowledgements and certificates thereon, in record book 
A 50 Paoe 72. 
ln — Ss nel [| have hereunto set my hand and _ ofticial seal 
this 7th da { May, LS77. 
* % WILLIAM M. FEILD. 
Clerk & Reeorder. 
STATE OF ARKANSAS, County of Pulaski: 
|, Thomas W. Newton, cireuit clerk and ex officio — for the county 
aforesaid, do hereby certify that the foregoing pages contain a true 
COPY of the mortgage therein recited cs the Ssahiie appears ot rec ‘cord 
ll) Inv OT1ece. 
ln witness whereof | have he reunto set my hand and aflixed the 
seal of my othee this — day of March. [SS2. 
THOMAS W. NEWTON, 
Seal of Cireuit Court, Pulaski Co... Ark 


Circuit Clerk and ex-Officio Recordes. 
IRY Exuipir LL. 
Mortgage. 


M. and L. R. Rh. R. Co., as reorganized, to William S. Pierson and 
others: 
This indenture, made and executed this 2d day of May, 1877, by 
and between the Memphis and Little Rock Railroad € ompany, as 
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reorganized, a corporation duly organized under the laws of the State 
of Arkansas, party of the first part, and William S. Pierson, R. k. 
Dow, Watson Matthews, party of the second part, witnesseth: That 
Whereas the gharter franchises, and all other property of every kind, 
whether real or personal, belonging to the Memphis and Little Rock 
Railroad Company and to the Memphis and Little Roek Railway 
Company, as hereinafter more particularly described and set forth, 
was sold under a decree in chancery rendered by the United States 
circuit. court for the eastern district of Arkansas, In a certain cause 
therein pending in whieh said Wilitam S. Pierson and others we 
plaintiffs, and the said Memphis and Little Roek Railroad 
290) Company, the Memphis and Little Rock Railway Company 
and others were defendants, which decree was rendered on 
the twenty-first day of November, [S76, said sale under said deeree 
having been made on the twenty-seventh day of April, 1877. 
And whereas at the said sale the said property was purchased by 
the said Pierson, Dow, and Matthews in the interest and for the use 


and benefit of thie holders of the bonds Issued by the sud Memphis 


and Little Roek railroad and the the said Memp his and Little Roek 


Railway Company, said bonds having been tssued for the purpos 
of r Use hrwoney ‘for the construction and equipment of the railroad 


hereinafter described, with an avreement on the part of the 


29] said Pierson, Dow,and Matthews, aeting as trustees for the said 


+ 


bondholders; that any new company organized for the pur- 
pose of operating the said railroad should issue bondsof equal amount 
to that represented by the said bonds of the said Memphis and Lit 
tle Rock Railroad Company and of the said Memphis and Little 
Rock Railway Company, amounting in all to the sum of two mil- 
lions six hundred thousand dollars, which bonds of such new com 
pany should be used in taking up the said bonds of the Memphis 


and Little Rock Railroad Company and of the Memphis and hittle 

Rock Railway Company, given for money borrowed for the con- 
struction and equipment of the one railroad as aforesaid ; 

202 And whereas, afterwards, the said) Memphis and Little 


tt 

Rock Railroad Company was duly reorganized under the 
laws of the State of Arkansas, under the name of the Memphis 
anid Little hRoek Railroad Company, as reorganized : and whereas 
after the said reorganization of the said company it was. re- 
solved by the stoe ‘Khole lers of the said Memphis and Little Rock 
Railroad Company, as reorganized, that the new bonds for the 
sum above mentioned should be issued for the purpose of taking 
up the said bonds of oe said Memphis and Little Rock Rail- 
road Company and of the said Memphis and Little Rock Railway 
Company mn mcemes with the said agreement under which 
the said purchase was made, and should execute on the property 
hereinafter mentioned for the purpose of securing said bonds, and 

in form as hereinafter made and declared; and whereas, 
293. afterwards, by a resolution of the board of directors of the 

sad Memphis and Little Rock Railroad ¢ ompany, as PCOr- 
eanized, it was ordered that the president and secretary of said com- 
pany issue the bonds and execute a mortgage on all the property 
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had, reeeived, or derived by the said railroad from its railroad or 
other property, or In any other way whatsoever— 

To have and hold all and singular the sad prelnises, pProper- 
ties, and things, and rights and privileges, IMMUNItes, charters, anid 
tranehises, with their appurtenances, hereby conveyed or intended 
ice be conveved LO sald party oft the second part, ther Succ SSUr OF 
successors. and his or their survivor or survivors, and assigns, ior- 
Cver. 

And the said Memphis and Little lock Railroad Company, as 
reorganized, hereby eovehnants with the party of the st cond Pray that 
it is lawfully seized and possessed of the said granted prop- 
ol) | erty. has eood right fo COnVeV the same mn manner and form 
as aforesaid, and that the same is clear of all icumbriances 
whatsoever, eXCept the above-deseribed mortgage of the Memphis 
and Little Rock Railroad Company and as hereimafter reeited, and 
that it will forever warrant and defend the title thereto against all 
lawful elaims whatsoever: Provided, however, That this conveyance 
is upon the following conditions, to wit: First, that so long as the 
said party of the first part shall not make default in the payment of 
either principal or interest, or any of the aforesaid bonds or coupons, 
as the same may respectively become due and payable, and shall 
faithfully perform the conditions of said bonds and the stipulations 
and conditions of this indenture, said party of the first peur =f 
be entitled ce retain the possession of the railroad and other 
802 property hereby conveyed, and receive and enjoy the incom 
thereof, 

And the said party of the first part shall in each and every vear 
after the vear LSS? pave to sitld party of the seeond part, their sur- 
Vivor or survivors, successor or successors, for the time bemne, such 
sum of money as shall be equal to the difference between the mter- 
est for cach vear on all outstanding bonds seeured by this mortgage, 
and the sum of two hundred and eighteen thousand dollars, such 
sum to be paid on the first day of January in cach vear, commienc- 
Ing on the first day of January, 1885, with the payment of ten thou- 
sand dollars, such moneys to be used by the trustees in the pur- 

chase of bonds secured by this Morte@ave ut the lowe ~| price cli 
303 which they can be had—the bonds so purchased and all 
COUPONS attached thereto LO be carefully eaneeled ly the 
trustecs and returned to the company. | 

And said party of the first part further agrees t 
trustee, or such trustee as shall take the aetive hahavgement of said 
sinking fund. one per centum of the par value of the bonds bouelht 
in and eancelled by them, which shall be received as compensation 
therefor. 7 

And it is farther agreed that in case the party of the first part 
shall fail or neglect to comply with this-provision for the payment 
of the said moneys promptly for a sinking fund for the purchase of 
the sad bonds, then the said party of the second part, their survivor 
Or SUrVIVOrs, SUCCesSOr Or sueceessors, shal] have the Saline riolit lo 
enter upon or sell and convey the property herein conveyed threat 


pay LO <add 


oe 
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they would have under the terms of this CONVEVANCe In case 
S04 of the non-payment of the interest or principal of the said 
bonds in every respect Whatever. 
Fourth. Said railroad company, as reorganized, will from time to 
time, as incurred, pray’ all charges, COSTS, CAPCHsSes, ana compensation 
of the said party of the second part and their successor or successors, 
or survivor or survivors, In and about or for the execution of said 
trust, and will in all things keep the said trustees or their succes- 
sors fully indemnified and saved harmless of, from, and against all 
COSts, damages, charges, ania CX pehses Which said trustees or their 
SUCCeSSOPS Mav sustain, or be pul tom COnseqguence of accepting this 
trust, or of anything which may be done or omitted to be done 
under it, saving only such damages as may arise from any culpable 
act or neg ct of sald Crustees. 
And said railroad company, party of the first part, will 
OO.) will Cause this deed to be fully recorded in all proper places, 
and will do whatever else blay be hecessary Or proper tO elve 

full effeet to this convevance. 

lifth. In ease default for the Space of SIXty davs shall be made in 
the payment of any of said interest coupons, or of the principal sum 
of any of said) bonds, as thev shall respectively fall cue, the said 
party of the second part, their successor or successors, and his or 
their survivor or survivors, on the written request of one-third in 
Interest of the holders of. said bonds, by themselves or ly their 
agent thereto duly authorized, either of said trustees being com- 
petent to act as agent of the other trustees upon being furnished 
with funds for expenses, and being suitably indemnified against 
risk and loss, may and shall enter in and upon and = take pos- 
session of aad operate all other property, real, personal, or mixed, 

hereinbefore conveyed or intended to be conveved, and take 
206 and receive the income and profits thereof, and may and shall 
sell all and sineular said railroad and lands, and all other 
property, real, personal or mixed, with all the charters, rights, priy- 
Ileges, Immunities. franchises, and chosen in action of said railroad 
company, party of the first part, hereinbefore conveyed, or intended 
to be conveyed, and execute and deliver to the purchaser or pur- 
chasers deeds and conveyances, Which shall vest im such purchaser 
or purchasers all the estate, right, title, and interest, whether legal 
or equitable, of said party of the second part, and of said) railroad 
company, party of the first part, in fee-simple, absolute, free of equity 
or redemption of, in, or to said railroad, lands, charters, rights, priv- 
ileges, Mnmiunities, and franchises, and every part and parcel thereof, 
and said deeds and convevances shall forever bar and estop 
sald railroad eoInpany, party of the first part. 
OG And the said party of the first part hereby covenants and 
agrees that said party of the second part, their successor or sue- 
cessors, and his or their survivor or survivors, may make said sale as 
aforesaid, in the city of Little Rock, or in any town on the ine of 
their said railroad, and with or without entry on said conveyed 
premises, and may make said sale as aforesaid by or through his or 
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made by him or them, in person or through their proper othicers, 
And the said party ofthe first part hereby waives the beneit Of 

any stay, extension, appraisement, or valuation laws, which may 

now or hereafter exist, but before any sale shall be made notice of 


? _ a My 


such intended sale shall le published once ln each Ween TOF 


lished 11) the city of Little Rock, Arkansas, anid Iti OLLE NeWs- 
paper published in Mempliis, Tennessee. 


- : e2 . — 
OUS not less than four consecutive Weeks In one li Wspaper pub- 
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party of the second part and their successor or successors, whether 

named in this indenture or appointed by the court, and his 
315 or their survivor or survivors, and assigns. And said party 

of the first part further agrees that the lithograph signature 
of its treasurer upon the coupons attached to the bonds hereinbe- 
fore mentioned shall be deemed the written signature of its said 
treasurer, and of equal foree and effect. 

In witness whereof the said Memphis and Little Rock Railroad 
Company, as reorganized, has caused this indenture to be subscribed 
by its president and secretary and treasurer, and hath caused its 
corporate seal to be hereunto aflixed on the 2d day of Miaty, Si. 

[SEAL. | M. B. PRICHILARD, President 
JNO. W. GOODWIN, 
Secretary and Treasvuye , 


Witness : 


Srare oF ARKANSAS, County of Pulaski: 


On this day before me, aduly appointed, commissioned, and quali 
fied notary publie in and for said county, came M. Bb. Prichard 

316 and Jno. W. Goodwin, to me well known as the persons exe- 
cutinge the foregoing deed, and the said M. B. Prichard, being 

by me duly sworn, made oath that he is the president of the Mem- 


pliis and Little Rock railroad, cls reorganized, and threat the seal oft 


said company hereto attached is the genuine seal of the said com- 
pany, and that the same was duly attached to the said deed by his 
direction and i |is presence on this dav. And the said Jno. W. 
Goodwin, being duly sworn, made oath that he is the secretary and 
treasurer of said Memphis and Little Rock Railroad Company, as re- 
organized, and that the said seal is the genuine seal of the said com- 
pany, and that the same was duly attached to the said deed in his 
presence on this day. And both the said M. B. Prichard and the 
said Jno. W. Goodwin acknowledged threat they had executed 
317 ~~ the said deed in their official capacity as such president and 
secretary and treasurer for the consideration and Purposes 
therein mentioned and set forth. 
M. B. PRICHARD, Pres’t. 
JNO. W. GOODWIN, 
Ne CY d& Treas. 

Sworn to and subseribed before me. ° 

Witness my hand and official seal, at the city of Little Rock, this 
2d day of May, 1877. ; 

PRANK STRONG, 
Notary Publie. 

STATE OF ARKANSAS, County of Pulaski: 


[, Wilham W. Field, cireait clerk and recorder for the eounty 
aforesaid, do hereby certify that the annexed and foregoing instru- 
ment of writing was filed in my office for record on the 3d day of 
May, 1877, and the same is now duly recorded, with the acknowl- 


. ee eee 
i “. 


- A — 
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edgements and. certificates thereon, in record book A B®, page 
178. | 
OLS In witness whereof I have hereunto set my hand and _ of- 
ficial seal this Sth dav of May, 1877. 
[ SEAL. | WILLIAM W. FIELD, 
Clerk and Recorder. 


STATE OF ARKANSAS, | 
Counti of Pulaski. } 


an Ss be 


I, Thomas W. Newton, cireuit clerk and ex-officio recorder for the 
county aforesaid, do hereby certify that the foregoing pages contain 
a true CODY of the mortsage therein recited as the same appears ot 
record in my office. 

In witness whereof I have hereunto set my hand and affixed the 
seal of my office this — day of March, 1852. | 

THOS. W. NEWTON, 
Circuit Clerk and ex-officio Recorder. 


By W. W. FIELD, D. C. 
319 IEexuipir N. 
Reeord “Q,” page 279. 


Toe Sratre oF ARKANSAS, Plaintiff, 
is, 
Toe Mempnis anp Lirrirn Rock RAILROAD COMPANY, as reorgan- 
ized, and Others, Defendants. 


Monpay, Dee. 22, 1879. 

And now on this day, it appearing to the court that the deeree 
heretofore rendered in this eause on the 16th day of December, 1879, 
is In some respects irregular, it is ordered by the court thatthe same 
be, and it Is hereby, set aside, vacated, and held for naught. And 
now on this day comes the plaintiff, by W. EF. PLenderson, attorney- 
general, and F. W. Compton, her solicitors, and also came the de- 
fendant, The Memphis and Little Rock Railroad Company, as reor- 
ganized, The Memphis and Little Rock Railway Company, 

320 William S. Pierson, Watson Matthews, and R. It. Dow, trus- 
tees of the first mortgage executed by the Memphis and Little 

Rock Railway Company, who defend for themselves, as trustees, and 
for all the holders of bonds secured by said mortgage; William 3. 
Pierson, R. kK. Dow, and James Vinker, trustees, holding first-mort- 
gage bonds for benetit of owners, and R. kt. Dow, as receiver in chan- 
cery In the circuit court of the United States for the eastern district 
of Arkansas, in the case of William S. Pierson ¢f a/. v. The Memphis 
and Little Roek Railway Company et al., by U. M. Roge and B.C. 
Brown, their solicitors: and the court, beine of the opinion that the 
Memphis and Little Rock Railroad Company and the Memphis and 
Little Rock Railroad Company, as reorganized, are one and the same, 
and that the appearance herein of the Memphis and Little Rock 
Railroad Company, as reorganized, is, for all the purposes of this 
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suit, the appearance of the said Memphis and Little hock 
321 Railroad Company : and thereupon the solicitors for the plain- 
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: ° } ‘2 } } ; | ] t 
said, as shown im the pleadings hereim md the said Mem- 
s S cee 
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phis and Little Rock Railroad Company, as such, has filled 
| 

to file an answer’ herein, though summoned to do so: and the 
° > | cia: ot TEE re y 

cause now coming on for hha hearme on the pleadines, eyi- 
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proposition and acceptance in the pleadings mentioned, and the 
interest on which remains unpaid. 

And it is further ordered and decreed that upon payment of said 
purchase-money the commissioner shall make a deed of conveyance 
of said property to the purchaser thereof, but shall not deliver the 
same till the suid sale shall have been confirmed by this court, and 
that out of the proceeds of such sale said commissioner shall, first, 
pay all the costs of this cause: second, pay to the said plaintiff, or 

her solicitor, the amount of money due to the said plaintiff, 
5 as aforesaid, taking a receipt therefor, to be filed in t shin come 

and, third, to pay the residue thereof, if any, into this court 
for proper distribution. 

And itis further ordered that said commissioner report to this 
court What he shall have don ein th e premises. 

To which ruling of the court the defendants, by their solicitors, 
except, and pray an appeal LO the Supreme court of the State of Ar- 
kansas, Which is granted. 


a Pulaski 


The State of Arkansas to the sheriff of Pulaski county, Greeting : 
Yoru are hewhy corm tosummon Memphis and Lit ttle Roek 


It: be found within vour county, to be and ap- 
or of the Pulaski chancery court, held at the 
eitv of Little Rock, the seat of eovernnrent of said State, at a court 
) to be holden at the court-room of said court on Monday, the 
O26 19th dav of April, A. 1). IS75. next after the date hereof, then 
and there to answer a ball in chancery exhibited avalst it, 


roa? CORDON) if 
1] 


near before the chancel 


and this it shall in nowise omit at its peril. And have vou then 
and there this writ 


lh lectins Ony We RELEOh By ie Fe Ae et Ore Ge ie eee eee 
have aX in LO Sel iy I hand ¢ Ly)! | {hixe d the seal of sud court, atl othee 
In sald city of Little Rock, this 27th day of March, .\. D. 1875. 
SEAL. | | A. -R. WITT, Clerk, 
by A. BE. HAKIN, D. 


( Endorsed.) 


STATE OF ARKANSAS, 
County of Pulaski, } 


I have this 27th day of March, A. D. 1875, duly served the within 
I) V aK liverine a true COpPYV of the same to W. B. Cotton, the author- 
zed agent of the Memphis and Little Rock Railroad Company in 
said county. 
LATTAREN, Sheriff, 
EATTY, D. S. 


ae ees 

Service apes _. 80 50 
Milena ee Se ie (5 
Return caine ahah eramas ie 25 


Si) S] 
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(Nore py tHe CLerk.)—This writ should have come in immedi 


ately after the original complaint, but eould not be found. 


J. W. CALLAWAY, Clere. 
Rec. “N.” page 21. 
THE STATE OF ARKANSAS 
US, - 561. 
Turk Memputs AND LitrLtE Rock R. R. CoMPAny. 
NOVEMBER 29, 1S7>5. 
(Comes the Memphis and Little Rock Railway Company, RR. Ix 
Dow. recelver. and William >. Pierson, Watson Matthews. as trustees 
and ask and file herein their petition to be made parties defendant 
in this cause, which is by the court granted, and it is ordered 
398 that they be, and a 
Whereupon came Rose and Brown and Ford, solicitors for all 
the above-named petitioners, and. by leave of the court. file here 
their joint and several answers. 


o29 STATE OF ARKANSAS: 


In the Supreme Court. 


Be it remembered that at a term of the supreme court of the State 
of Arkansas, begun and held at the court-house in the city of Little 


Rock on the 28th day, being the fourth Monday in November, A. 
D. 1881, the following proceeding were had, to wit, on the 4th day 
of March, A. D. 1882, a day of said term: 


Appeal from Pulaski Chance ry (Clouyt. 


Toe Memruts AND Lirrie Rock RAILROAD COMPANY, as reorean- 
ized. et al.. Appellants, 
v. 


THe STAtE oF ARKANSAS, Appellee. 


This cause came on to be heard upon the transeript of the record 


of the Pulaski chanee TYV COUTT, and Wis areued ly the solicitors of 


the parties, to wit, B.C. Brown and U. M. and G. B. Rose, for appel- 

lants, and C. B. Moore, attorney general, and F. W. Compton, 

OoU for appellee; OT) consideration whereof. the Court beme sufhi- 

ciently advised in the premises, it is ordered and decreed by 

the court that the decree of sald chi Lnce ry court be reversed, an- 

nulled, and set aside with costs, as Upon a consession of error, and 
be perpetually superseded. 

And this court, proceeding LO render such decree as should be 

re nde red in this Cause, it is orde red and decreed thi: al unless the suid 


appellants or some one for them. shall pay to the commissioner of 


this court hereinafter named the sum of two hundred and two thou- 
sand one hundred and thirty-three dollars and thirty-two cents, with 
interest on said sum from the 22d day of December, 1879, until the 
time of such payment at the rate of eight per cent. per annum and 
all the costs in this cause in said chancery court on or before the 


re hereby, made parties defendant herein: 
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day of sale hereinafter mentioned, the commissioner herein 
ot hamed shall proceed, between the hours ot nine o clock 11) the 

forenoon and three o'clock in the afternoon on the thirtieth 
day of Mareh, A. D. 1SS2, 1n front of the State-house, in the city of 
Little Rock. LO sel] LO the highest bidder, for cash in hand (neither 
party desiring a sale on credit), the Memphis and Little Roek rail- 
road and the rolling-stock belonging to said road, subjeet to all the 
rights and claims of all persons having any Interest under the mort- 
LPALC executed by the Memphis and Little Roek Railroad ¢ ‘om pany 
to Sam. Tate, Robert C. Brinkley, and (reoree C. Watkins, dated on 
the first day of May, 1860, having first given twenty days’ notice of 
the time, terms, and place of said sale by advertisement inserted 
weekly until the day of sale in two newspapers published in the city 

of Little Rock: that if said commissioner hereinafter named 
332 shall receive before the day of sale, limited as above, the debt, 

interest and Costs, above specified Or make sale of the premises 
and receive the money therefor he shall bring the same into court 
and make report of his proceedings, or if he fail to make sale he shall 
report such failure and the cause thereot. | 

And if ral sale be made as herem directed, and such sale be COll- 
firmed by this court, and the money paid as above required, the 
commissioner shall make a deed of conveyance, to be approved of 
and acknowledged in this court, conveying to the purchaser or pur- 
chasers at such sale the property so sold in fee-simple, subject to the 
lien of the said Morteage to said Tate. Brinkley, and Watkins ot 
May Ist, 1560; that said purchaseror purchasers be let Into possession 

of the property thus soldon the paymentof the purchase-money 
6 and and confirmation of the sale, ana have leave to apply Lo 

this court for proper orders in that respect; that Luke E. 
Barber be, and he is hereby, appointed commissioner of this Court 
for making said sale and executing this decree. 

Butit is further ordered that this cause be, and the same is hereby, 
reserved for further orders of this court in the execution of this de- 
cree and the disposition of the fund. 

It is further ordered and decreed that said appellants recover of 
sald appellee all their costs in this court in this cause. 

In testimony whereof, and that the above is a true eopy of thi 
deeree of said supreme court in the ease therein stated, I, Luke E. 
Barber, clerk of said court, hereto set my hand and affix the seal of 
said court this 2oth day of September, A. D. 1582. 

[Seal of Supreme Court. | 
By P. D.. KE“ GLISH, D. C. 


> kExutreir ©. 
STATE OF ARKANSAS: 
In the Supreme Court. 
Be it remembered that at aterm of the supreme court of the State 


of Arkansas, begun and held at the court-louse in the city of Little 


Rock, in said State of Arkansas, on the 28th day, being the tourth 
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Monday of November, A. D. 1881, the following proceedings were 
had, to wit, on the 29th day of Mareh, A. D. 1882, a dav of said 
term ;: 

Appeal from Pulaski Chancery Court. 


Tue Menmpuis and Lirriue Rock RAILROAD COMPANY, as reorgan- 
ized, et al., Appellants, 
SS 
Pini Srare or AnKANSAs, Appellee. 


The court. being sufficiently advised of the motion of John Over- 
ton, Jr., trustee, we.., heretofore tiled, and it appcarimMy that since 
said motion was filed other parties have paid the decree im 

335 — this cause and all costs adjudged against the appellants, and 
the matter of subrogation to the rights of the State under said 


decree being a question of original jurisdiction not properly cogniz- 
ble here, it is ordered by the court that said motion be denied and 


dismissed. 

Comes Luke EF. Barber, the commissioner appotnted by this court 
under the decree of March 4th, A. D. 1882, in this cause, and. pre- 
sents to the court the following report, Which Is ordercd by the 
court to be filed and entered of reeord: 


if the State of Arkansas: 


To the hon. the supreme court 
The undersigned, appointed vour commissioner under the deeree 
In The Memphis and Little Rock BR. R. Co. as reorganized, ef al., vs. 


ry] = . : on ; : Py es ® ) , ss y , ‘ 
Phe State of Arkansas. on appeal from the Pulask neervVv court, 
| b | 4° } 7 ‘ . ? } 
— sic nr ttn ; tha Es as — PQ») we tt illy 
made and entered on the 4th day of March, ISS2, respectfully 
reports 
. rx } 4 ‘ 
de Phat under sald deeree he ma x thre LISCTIVCTILUS thor 1?) 
required in thy \rkansas Gazette l Arkansas Demo- 
oye ”* the bills for hiel Ve Trew) j P37 wate ‘y >?) rt ne ] 
CTAL. L ide yEadis Ee \\ eLee cil ( rPeCreWI1thh Greer efi teat & aQhOouUn Ute Lo) 
cy 
ws)*) »() 
ray } = } . 
Chat under your order of thi a. Vinrch, ISS2. there was paid 
i 


for said appellants, by = Watson Matthews, and Charl 


Jioran, as trustees, under a morteage executed by the A 


: | 
} i B tem C8 ids t ai 
& — ov } a |S es ‘ <— . 4 } t a . —_ jm } j 
Matthews, and William S. Pierson, dated May 2d. 1S77. who stated 


that said Dow. Matthews. and Moran, at the time of it Ne: the 
pavinent, made thi same as such trustees, by way of rece mp lon and 
1 order to preven a suerifice of the property yy iy foree «| ele. to 
your commissioner by deposit in the treasury of the State of Arkan- 

Sus ol the sum of two hundred and thirty-three thousand 
Od four hundred and ninety-one dollars and seventy-one cents. 

as Will appear by the receipt of William a Woodruff. JT’. 
treasurer, herewith presented, a duplicate of which has been filed 


the auditor’s office. 

That the said Dow and others have paid to vour commis- 
sioner the sum of five thousand dollars. whieh. under vour said 
order of the said 25th of March, has been deposited in the Mer- 
chants’ National Bank, the certifieate whereof is herewith presented, 
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That said Dow and others have paid to your commissioner one 
thousand dollars, the amount agreed to, as remuneration to your 
commissioner; also the sum of $22.50, costs of advertising the sale, 
which were payable by the railroad company. Receipts of payment 
for advertising are presented. 
Your commissioner has also received the sum of one hun- 
308 dred and. fiftv-eight dollars ana fifty cents, the amount due 
for costs from the State to the railroad company for the tran- 

script and vdvance costs, which has been paid to the R. R. Co. as per 
recelp! of the attorney, leaving of costs unpaid, due by the State to 
the clerk of the supreme court, 30.00. 

“Your commissioner presents the receipt given by him for payment 

| : | statement of the amounts, thus: 

Amt of decree against the Rh. R. Co. 4th Mareh, 

[Oe HP wb aeons Gaiden $202,133 32 
Int. from 22d Dec., 1879, to 25t] 


S pr cent. -. ne ee . 36.516 S9 
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34] Which Exhibit N is as follows (1!)): 
Uxrrep States or America, Hastern District of Arkansas: 


Be it remembered that at a cireult court of the United States of 
Ameriea in and for the eastern district of Arkansas, begun and 
holden Ol) Monday, the i? dav of err aha Domini Olle thou- 
sand eight hundred and eighty, at the United States court-room in 
the city f Little Rock, Arkansas, the Honorable Rewer’ . Caldwell, 
distr) ot judge, presiding and holding Sd eourt, the follo WIng pro- 
eeedings were had, to wit, on Oetober 0, 


ISSO: 


I LH. Cossitr,. Henry TALMADGE, PETE 4 GEDDES, ALFRED ) 


Suuty, R. kK. Dow, and Joun L. FAREWELL | 
l 92 
Tne Mempuis AND Lirrte Rock RarLroap CoMPANy, as | 
reorganized 
On this dav came the said plamti Is, by LU. M. Rose, their 
a4? solicitor, and also came the said detendant, by B. ©. Drown, 


its solicitor, and, by leave of the court, the pla untiffs file here 
their bill of complaint against sud defendant and the said detend- 
ant enters here its appearance to said bill: and, bv consent of prar- 
ties, it is now ordered, considered, and decreed that Charles Moran 
a “da trustee ied ra deed of trust executed by 
the defendant to Willi am S. Pierson, R. Ix. Dow, — Charles Mat- 
thews, dated May : ‘, by which the =a def fe na Lnit conveyed to 
the said Pierson, Dow ene Matthews, as eae and sineular 
the railroad and rights of way from the west bank of the Mississippi 
river, in or near Hopefield, in the county of Crittenden, in the State 
of Arkansas, with the connections of said railroad with the Cairo 
and fulton railroad and the Little Rock and Fort Smith railroad, 
and any railroad depots or rights of way in the city of Memphis 
ik Asem belonatiiee to said railroad company, and 

O45 and all rails, trestles, ties. tracks. side tracks, switches, depots, 
stations, buil lings, Wwater-tanks, machine-shops, ear-houses, 
cngine-houses, warehouses, workslone, cupersiana mnie aaanae Ss, cars, 
wagons, machinery, tools, boats, wharf-boats, inclines, oil, fuel, sup- 
plies, and equipments which the defendant then owned or might 
hereafter acquire or become entitled to in the States of Tennessee or 
Arkansas or elsewhere pertaining to the main line of said road from 
Memphis to Little Roek; and also all and singular all lands, real 


€ 


} 
j 
S7 


estate, property of every kind, real. personal Or mixed. hooks of 


account, records, muniments, and evidenees of title and ehoses in 
iction which were then owned or might thereafter be acquired by 
said railroad company; and also the charters. ae rights. 
privileges, and immunities, including the right or franchise 
od to be a corporation which the said defendant then owned or 


Posse ssed. Or micht t} 1eCLeCayl ter OW) or CULT ’ in) the States of 


Arkansas or Tennessee or elsewhere; and also all the incomes, rents, 
issues, tolls, profits, receipts, monies, rights, benefits, and advantages 
had, received, or derived by the dedcradhintt: Gea its railroad or other 


ty 
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property, or In any other way whatsoever, in lieu of William 8. 
Pierson, trustee in said deed mentioned, who has died sinee said 
deed of trust was executed, this appoimtment being now by the court 
made on cl petition of more than one-third ot the holders ot the 
bonds in value now outstanding which are secured by said deed of 
trust: which petition is by the said plaintiffs now filed in this court 
with the bill of complaint herem. And it is further decreed that 
the said Moran, as trustee under this appointment, have all the 

powers, rights, and privileges that by the said deed of trust 
340 Were elven to the sald Pierson. and that he perform the same 

duties, subject to the same Hability. It is further decreed 
that the piinitifts pay all costs of this suit. 


UNrirep States oF AMERICA, astern District of Arkansas: 


I, Ralph . Goodrich, clerk of the cireuit court of the United 
States for the eastern district of Arkansas, 1n the ele@hth elreult, 
hereby certifv that the foregoing writing annexed to this certificate 
Ix a true, correct, and compared copy of the original remaining of 
record 1n miv ottice. 

[In witness whereof I have hereunto set my hand and the seal of 
said court this Ist day of April, in the vear of our Lord one thou- 
sand eight hundred and eighty-two, and of the Independence of the 
United States of America the one hundred and 6th. 


Attest: [SEAL | RALPH L. GOODRICH, Clerk. 
O46 Which Exhibit N! is as follows (20): 
STATE OF ARKANSAS, set: 
In the Supreme Court. 


Be it remembered that at a term of the supreme court of the State 
of Arkansas begun and held on the 28th day, being the fourth Mon- 
day of November, A. D. 1SS2, at the court-house in the city of Little 
Rock, the following decree was rendered by the court on the 4th day 
of Mareh, A. D. ISS2, in the ease of— 


The Mempiis AND Lirrie Rock RaAttroap Co. (as reorganized) ef al., 
Appellants, 
U. 
THe STATE OF ARKANSAS, Appellee. 


Appeal from Pulaski chancery court. 


This cause came on to be heard Upon the transcript of the record 
of the Pulaski chancery court, and was argued by the solicitors of 
the parties, to wit, B.C. Brown and U. M. ana G. B. Rose for appel- 
lants, and C. B. Moore, attorney general, and I. W. Compton, for 
appellee, on consideration whereof, the court being sufliciently 

advised in the premises, it is ordered and = deereed hy 
O47 = the court that the decree of said chancery court be reversed, 

annulled, and set aside, with costs, as upon a concession of 
error, and be perpetually superseded. 
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And = court procceding to render such a decree as should be 


. ] | Y £he ed oe ; 677 
rendered 1 . this eause. it is ordered and deereed THyEul unless the sald 
hall av to the eomniissloner ()) 


ancl ates At some one tor them, shall pa: 
this court hereinafter named the sum of two hundred and two thou- 
sand one hundred and thirty-three dolHars and thirty-two cents, with 
interest on said sum from the 22d day of December, 1879, until the 
time of such payment at the rate of eloht per cent. per alu, and 


all the costs in this eause in said ehancery court, on or before the 
’ . : 7 . : e : 7 } . . : , , , e ‘ ; : 7 
day Ol scale hereinatte mentioned the ¢commissione} Merelh named 


hye ; “ie 

shall proceed, betwee 1} the hours Of nine o ‘lock in the forenoon ana 

three o’eclock in the afternoon, on the det 

, . : ‘ z - ° ® . } 3} rh , . } 

front of the State house in the city of Little Rock. to sell to the highest 
hidder. for cash in | 7 a5 ee ie le ea: sae 
rdder, for cash in hand (neither partv desmine a saie on 


{ 
I dav Ol Mareh. ISS2 0 1n 
' 


‘ bare t : } Eat ; as } 4 &s 
S48 eredit), the Memphis alia Little Rock —_ nd The } i] Ne-stock 
belonging to said road, subject to all the rights and claims of 
ali persons PAVE AT Peeresh DWMNae] Lie MOLT ve CPNKECULCE Vi the 
1 4 |. yoaly ] . ray 7 . 
Memphis and Lrtle Roek Railroad ¢ ompany to SAM. Fate, NOVEL? 
‘ ow i . } . Py Y ro | an , } » «4% } + + \ " . 
C. Brinkley, and George ©, \\ QlA LIS, date don thie Pirst dav ot May, 
} hn {’ } hs ) 


a : } p 
1860, having first given twel tv days notice of the time. erms, and 


1 ° } } 
place of wid sale by advet ‘tisem ec nt inserted weekly until the dav of 
sale in two newspapers rl tblished In the city of Little Roek. 

That if said commission¢ : | 


» | } 

the day of sale limited ; above the debt. Pierest. nna e@osts ab 
‘ > ] ] 
me TponeyVy I 


specified, or make sal scedeanee receive th | 

fore, he shall bring t the same Into court and make report of Ins } 

ceedings, or 1f he fail to make sale he shal 
the cause thereof. 

And if a sale be mnade as herein directed, and sueh sal 

349 confirmed by this court and the money paid as above required, 

the commissioner shall make a deed of conveyance, to be ap- 


5, y° y wt f * : ‘ ile ny | ] ] : ] ; ’ : . . 4 | . 
proved of and acknowledged in this court, conveving to the pur- 
‘ e i i 
. ; } : } j . ’ . 
chaser or purchasers at such sale the property so sold in fee-sinrple, 


subject to the hen of the said m« rig@agve to sald Pate, Brinkley, and 
Watkins of May, Ist, 1860. 
That said purchaser or purchasers be let into possession of the 


property thus sold, on pavinernil of the purchase-money, and con- 
firmation of the srle, and have leave LO apply to this court for 
proper orders in that respect. That Luke | Barber be, and he is 
hereby, appointed commissioner of this court for making satd sal 
and executing this decree. But it is further ordered that this cars 


be, and the same is hereby, reserved for further orders of this court 
in the execution of this decree and the disposition of the fund. 
oo) [tis further ordered and decreed that srl abpcliants re- 
cover of said appellee all their costs in this court In tis 
Cause. 


In testi mony that the above isa true co] : of the decree of the 
supreme court in the case therein “oe ly uke EB. Barber. clerk 
oO] sad eourt. hereto SCL INV hana and § i seg] oft Sic Court, at 


(° 


ts re] lhe iter named Shrait recelrve bef re 


ad 


: Se 
pe - 


ROBERT K. DOW ET AL, &¢. | loo 


my office im the citv. of Little Roek, this the thirty-first day of 
Mareh, A. D. 1882. 
[Seal of Supreme Court. ] 
LUKE FE. BARBER, Clerk, 
By P. D. ENGLISH, D. € 


301 UNITED STATES OF AMERICA, 
least Pri District of Arkansas bs 


Be it remembered that at a elreuit court of the United States of 
America in and for the eastern district of Arkansas, begun and 
holden on Monday, the 25rd day of October, anno Domini one thou- 
sand eloht Hun dred ana els rhitv-two, at the United States court: room 
: 7. 


in the city of Little Rock, Arkansas, the Honorable [lenry Caldwell, 
district Judge, presiding and holding said court, the following proceed. 


hes Were leak to wit. on Oetober 26, 1SS2: 


Comes the defendant, by 5. C. Brown, esq. its solicitor, and files 
herein its answer to amendment LO bill. 


che Which answer is as follows (21): 
In the Cireuit Court of the United States for the Eastern Distriet of 
pris hatin 


Robert Kk. Dow ef al, Complainants, 
a 
Tui MemMpnis AND Lirrie Rov K RAILROAD COMPANY, as reorgan- 
ized, Defendant 


The answer of the said defendant to the amendment to their bill of 
complanit filed In this COUTT Iv: CON) lninants Oetober Lt). ISS?. 


a ie . ’ y . 4 2 oe : 4 : . > 
I hiis defendant. ror answer to shid “mend me est. SavVs that a admits 


that on the 30th day of April, Si é, the said William ss. Pierson, 


Watson Mat thew: sand Robert IX. Dow, ad their cae of that date, 


conveyed { () this at fendant il] the chart " p lO} ert “and Assets they 
i } 4 

had purchased under the foreelosure oose 7? Ge ee iret mae ntioned 

iN) the orletnal bill. Phe execution of this poe Was stated inn its 


aduswer to the orlgmal bill by { | Is defendant, ana 1{ re fers 
5 4g to its said answer for e 
tion thereof. and for the reasons Whiv if aecepted the Same, 
and makes its statement In regard thereto in its said answer a part 
of its answer to said amendment. | 
Defendant also admits that the certificates of ownership of its 
capital stock contain the words quoted in said amendment. It says 
the form of sald certificates Was prescribed by the sid above-named 
trustees, Pierson, Matthews, and Dow, and by their beneficiaries, the 
holders of the railway first-mortgage bonds, who, as shown, were 
the purchasers of said charter, railroad, and other property so con- 
veved to defendant and the real sellers to defendant: that said form 
was so prescribed by them while acting as stockholders of this «de- 
fendant at their first meeting; that said form was so prescribed and 


‘ ? : 
he Circumstances attending the exeecu- 


+ 
t 
’ 
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adopted at the time of the performance of the other illegal 
854 acts in the answer mentioned, and particularly after it had 

been by said purchasers decided and determined to eompel 
defendant to execute and deliver to them its said two million six 
hundred thousand dollars of bonds for no consideration, and to eom- 
pel it to exeeute the said mortgage ‘of May 2, 2577, to secure pay 
ment of said bonds. and that the said form of said certificates of 
ownership of capital stock was so adopted and prescribed by said pur- 
chasers and trustees, the vendors of defendant, as a part of their 
original conspiracy to defraud and wrong this defendant, and with 
intent to estop defendant from seeking relief against said bonds and 
mortgages, and from asking and obtaining any relief from. the 
wrong perpetrated upon it by its said vendors. 

Further answering said amendment, defendant admits that the 

installments of interest whieh matured on said) bonds on 
395 January, Ist, 1S79, January Ist, ISSO, and January Ist, ISS], 

were paid by the defendant. It says, however, that at the 
time of each such payment on the days mentioned it, this defendant, 
was under the control of the same persons who had wrongfully com- 
pelled it to execute its said bonds and mortgage or trust convey- 
anee, and that such payments were made by the direction and 
coercion of such persons, 

[t says that, as is shown by the mortgage, no interest on said bonds 
matured on the first day of July in either 1879, TS8S0, or ISS. 
Defendant further savs that on the first day of January, 1SS2, an 
Installment of interest on said bonds matured: that defendant was 
unable to pay the same, its Income having been swallowed up by 
the many needed repairs of its road; that payment not being made 
sald bondholders threatened immediate proceedings against defend- 

antand its property; that one of said bondholders, within less 
996  thana week after the maturity of said installment, commenced 

suit at law against defendant in the State of Tennessee, and 
there attached all the funds of defendant 1 that State, the same 
being funds kept there to pay employees of defendant in the State ; 
that other bondholders threatened other sults ut law agaist detend- 
ant. That under these circumstances one of the stockholders of 
defendant, to assist it, offered the holders of said bonds to pay them 
the interest due on said bonds, but said bondholders being desirous 
to obtain an advantage of defendant, and taking advantage of its 
distressed circumstances, refused to accept payment from any one 
but defendant itself, and thus compelled the stoekholder who has 
offered to make such payment to avoid the suits at law already begun 
and threatened to pay the sum of money evidenced by the coupons 
Which had matured on the said Jast-named dav to the Central Trust 
Company of New York, and to allow said trust company to pay the 

sums mentioned in sad COUpPOns to the lolders thereof, i the 
OE name of, and as though paid by, defendant. Defendant says 

that said payment was coerced by the proceedings threatened 
and taken against defendant, and that sueh payment was not made 
voluntarily by defendant, but was made by its said stoekholder in 
its name wholly and entirely to avoid the trouble and annoyance 
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of a multiplicity of suits at law upon said coupons, and says further 
that no parl of said Honey has been repaid by sald defendant. And 
to show to the court the animus and intent of said bondholders, de- 
fendant says that another installment of interest upon said coupons 
matured, according to the terms thereof,on the first day of July last; 
that according to the terms of Its said mortgage, 1f it made default 
In the payment of any of the installments of interest thereon, 
and continued said default for more than = sixty days, the 
305 principal of said bonds became due; that defendant did 
make default in the payment of said installment, which ma- 
tured on the day last named, and continued such default’ for more 
than sixty days, and that said bondholders have failed and refused 
to commence foreclosure procecdings for foreclosure of said) mort- 
gage, but that one of the principal of said bondholders, I. IL. Cos- 
sitt, Who was one of the principal actors in the organization of de- 
fendant, and who took and received from it a large number of its 
said bonds, for which he paid to defendant no consideration what- 
ever, has beeun, in this honorable court, an action at law against 
this defendant, Upolh ONE hundred COUpOns from said bonds, which 
matured on said last-named day, and threatens to prosecute said suit 
and to obtain judgment at law for the sums In said coupons speci- 
fied, and to levy upon and seize defendant's property for pay- 
soo ment of said judgment. And defendant submits that said 
suit is wholly unnecessary; that it is instituted wholly to 
harass and annoy defendant and to prevent it from setting up Its 
meritorious and just defence to said coupons and bonds, as it might 
and would do in a court of chancery if suit for foreclosure of said 
morteage had been commeneed. 

further answering, defendant says that the complainants and 
ther beneficaries, the holders of said Ileal bonds, are, and at the 
time of the payment of said Judgment —, indebted to the detendant 
for moneys paid by and for this defendant, and receryved by them, 
as interest upon and for coupons attached to said illegal bonds, in 
the sum of over five hundred thousand dollars, and that for this 

sum defendant is entitled to and asks judgement against them. 
360 And it further savs, on information, which it believes to 

be true, that the invalidity of said bonds and coupons was well 
known to complatants, and particularly to the said Dow: and the 
sald Dow, while acting as president of this defendant, with such 
knowledee, caused laree sums, amounting to over four hundred 
thousand dollars, of the Monevs of the defendant to be paid to the 
holders of said bonds, and for such sums defendant is entitled, and 
asks judgment against said Dow. 

And on like information and belief it says said Dow, while acting 
as the president of this defendant and pretending to be a trustee of 
sald illegal mortgage, was engaged in buying and selling the said 
bonds and stock of defendant, and in speculating therein for his 

private advantage, ana that he eaused pavinent ot said SUIS 
oOl of money to aid him in his said speculations, thereby injur- 
Ine the defendant and inflicting great damage upon it, and 
that for his profits, made by such improper use of his position as 
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president t+ and of defendant’s funds, he has rendered no account to 


defendant. 
And haying fully answered, Xe. 
THE MEMPHIS AND LITTLE ROCK RATL- 


ROAD COMPANY, As REORGANIZED. 
[SEAL. | By i MARQUAND, President. 
INO. W. GOODWIN, Sceretary. 
B. C. BROWN, Solicitor for Defendant. 
JOHN C. BROWN, 
DILLON & SWAYNE, 
Of Comiese a 


(9? Bill of ( omplaine. 


QU 4 


United States Circuit Court, Sor ithern Distmet of New York. 


Toe Meweputis AND LittLtE Rock RAILROAD COMPANY, 
reorea nized, 
ada / past 


Ropert kK. Dow and Others. 


Dillon & Swavne, solicitors for complainants. 


Filed Nov. 5, 1882. 
RALPH L. GOODRICH, Clerk. 


OOO To the honorables the ‘jude res of the circuit court of the United 
States for the southern district of New York, in chancery 
sitting: 
The Memphis : ‘ ind L ittle Rock Railroad Company, as Pe organized, 
a corporation chartered by and organized under the laws of the State 
of Wrkansas, and having its domicile in that State, and a eitizen 
thereof, brings this its bill of complaint against Rober I. Dow, Wat- 
SO Matthews. ra ind Charl s Morat 1, as trustees of nm < rian cle ed of 
trust or mortgage exec ited by CONT} Jainant, of date Mav 2, LNG a, 
here Inafter hore matical di seribed anid Med 
Robert kK. Dow and Watson Matthews individually, and against B. 
I’. Allen, as executor of Wm. S. Pierson: R. LL. Crook, Thomas 
Branueh & Co., Edward Matthews, J. P. Thorn: ve cigars [1]. Cos- 


tioned, and against 


sitt, S. M. Swenson, Henry Whitin, A. B. Wood, Chas. B. Collins, A. 
W. Spies, Chas. Pfizer & Co., E M. Pease, Amos Movil, [> J. Kerr, 
David Stewart, I. IE. Mather, AL DB. Marks, Fi ‘It. Shetdon. V. 
Winters & Son, G. W. Marshmia John dL. Baa , W. 8. Preree, T. 
W. Shannon, J. C. Knox, E. | Beyat ton, KR. ‘2 ‘utting, Jr, & Co., 


James M. Mills, John Stanton. Ir. A. C. Brownall, S. W. Brownell, 
J.S.Grinnan, B. G. Duval, Win. T. Otto. executor: Julia Ladguerenne, 
Ee. J. Jaques, J. A. Bell, B. M. Price, G. W. TLubbard. H. A. Stiles, ( 
M. Lampson & Co., C. W. Chandler, executor: Francis Randall, J. 

M. Wallace, M. Baird, Henry Birkner, Israel Corse, David 
864 = Dows, Burnham, Parry, Williams & Co., P. C. Bothell. Chas. 

Barlow, H. A. Stiles, executor; H. L. King, James Tinker, 
Isaac N. Phelps, P. Dow, and Augusta B. Matthews. 
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The said R. 1K. Dow and VP. Dow being citizens of the State of New 
Hlaripshire, the said Watson Matthews beige a citizen of the State 
ie sald P. C. Bethell being a eitizen of the State of 
Louisiana, B. ff. Atlen a citizen of Vermont,and Tinker and Lamp- 


! 
 - » Eten ? BF eens Pe ] 
=()T} ()>j I: viand, hiomas Dranch Of \ Iola, and all the other 
] ] , i —— . ’ é ——. + Cc " ; ’ } »? . , ‘ 
named Gewheabahnats being, as ecomplaimant Is Informed and beheves, 
citizens Ob the State of New York. or citizens Of States cl the Union 


other than the State of Arkansas, and inereupon your orator com- 


? 

i js 
ri’ } y ] = ee a » ]- U > iw ] y ’ . ’ . 
Phat the Memphis and Little Rock Railroad ¢ ompany was char- 


cl 
} } - ‘ } + j _ ; ‘6 . + 1 ‘ " oe : = 5 
bered Vahl orvahiZea Uae the ACL OF LLC Cre icral Assembly Ol 


Lhe st f OAPKIU Is, Passed and 3 prpreave | January L1, 1853, enti- 
tled “An act to ine Prorat the Memphis X little Roek Piank Or 
Radroad Company, X true COPN oft whieh ACI IS herewith filed, 
marke | , Pl aeene’ made aree e of this burll. Phat the first COMMpany 


} } _ a es ? 11 ae i P ; } ivy > ‘4? a e. . —_ ‘ 
LiereunWaer OPCAMIZeea Weis Calieud ahlad nliOoWlh) as [hie Memphis and 


; et é' ‘ ‘s : : 
little Rock Rallroad Company, and Uhader that name began the 
3-3 } 1 ¢ 
COMUSTVUCTION Of ne raiiroad db sald act mentloned, and for some 
, ' ] lief laina mor ctl . +h - 
Vears Carried OL allel COMaGUCTCEE $ Sihess, GOI, anon ge OLNel things, 
} } cs } . 4» 2 ] } - 4 . ’ 
Lide neaiters ana things herebbhaiter mechntloneda, Dut Salad raittroad 
] i . see 7 ' ,* ~ 
( } bpd bi Vi Le” cL > i belt) ALU J Siew Es. DCCOTTLE detunet. and Ho 
' . ? ? 
renkei HDerne Leht agaiMst it, ll Is Not miaade a party nereto 


yt } . 
Chics ( (tho) el to borrow} ype blab. OL Cilbe first dav of 
We " ] } } Ee 
365 Vigv TS60 execute and Issue its thirteen hundred several bonds. 
' . , , | 
bv each of which it promised to pay to bearer, on the first day of 
} ] 


aid Bs ss ? ' ‘ i | ,? t ' ] ] 4? y | + ‘ ‘\ 
With terest trom date at the rate of elvht per ecentum per aha, 


ae 7 \" ? . 
: : ; ; , ¢ ‘ x ’ } 
prec Vel bois ™( i i! ‘ ] 1} (> ti on Oe Beg Gays OF \iav;: Li¢j ~arU\ hoe] i each 
i | {’ ; 1} { } ] + | 
Vear ol) The Pre LL] LOL COUPOTIS tO Sala DONS ALLTACTICd Liat to 
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} ; } f t } } ' 
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+ | \] ] | | 
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ELUCRHR Pa libOQats \ Lie .? Motil thi Wes i A iil ViFSSIssilppL Tiver, 
‘ i 
‘ } ' } i> } 
} t ; _ 7 + + H ie 
WPPPIOSTLO UT ()) Vie] IS adiOVesalcdi, tO e CHILY OF Lttie BOCK, If 
3 i 
} ~— \ oF? gy ac | e he \ } ] \\ ) ‘ | 
Lite { ee | i ING weld Ne, i ‘a | re | t ‘ Ae } Vi cULita iii \ 4 iAS cl lit 
PO a UL \s () 4 a Hf ri - re ) i ( peeuere \ { ~ ( Ci \\ itil bie 
j ‘ 
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Off? ane : rh gree eR _ a in eae ee -? P 
DO Phe bonas thus issued were sold. and manv ot them at the 
eae! 


—_ ‘ . 


VS, 
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dates hereinafter named were in possession of and owned by the de- 


fendants herein, or some of them. 
That afterwards the same company applic d to the State of Arkan- 


sas and received trom that State twelve hundred thousand dollars of 


the railroad aid bonds issued | V that State. 

That afterwards, on the first day of Mareh, IS7T1.the same railroad 
company (its road not vel bel We completed), to eaainbr apie: MONneNs, 
executed its certain other one thousand bonds, by each of which it 
promised LO pay the bearer, 
New York, ONMC thousand dollars on the first day Ol January, 1S], 
with interest from date, payable semi-annually at the same place, at 
the rate of seven per ecentum per annum, and to secure payment 
thereol by its dee of threat date conveyed the Sallie railroad and its 
appurtenances, its lands, franchises, and all and singular its other 
property, of every character, pert: Uning to Its mi Un line from Mem- 
phis to Little Rock, to Henry F. Vail, upon certain trusts in said 
deed mentioned, the mat terial Ole whereot Wiis threat upon cortaln 
defaults said trustee might and should sell and convey the same, 
said conveyance being expressly made sub ject to the hen of the 
former deed hereinbefore mentioned, all of which appears, reference 
bel Ines had to a true COPY of said deed herewith filed, marked “© 
anid made a par t of this | ill. Said Vaal. S1NCe the sale lie 4s Ih: ifter 
mentioned, has died, and, no relief being sought against lis heirs, 
ios are not made parties. 

Your orator further states that at the time of the execution of the 
last-named deed the said railroad company had made several de- 

faults ny payment of the instalments of mmterest maturing on 
OOF the bonds secured by the deed first mentioned, anid iit after 

the issue of the last-mentioned bonds it made further default 
In payment of mterest upon both issues of bonds hereinbefore men- 
tioned. It avers that at the times such defaults of payment in inter- 
Cst Were Inade nani the last-mentioned SCTICS of bonds, ana of the 
sale by the trustee of said deed hereinatter mentioned, a large bhulti- 
ber thereof, a least three hundred of said last-mientioned honds, 
were unsold and were still in the hands and possession of said com- 
pany, and so continued lone after the sale and other transactions 
hereinafter mentioned as occurring between the Me Mmphis and Little 
Rock Railway Company and ot ther parties 

Your orator further states that the default in } pavients upon the 
series of bonds last mentioned, or Upon such as were sold and out- 
standing having occurred, said Vail, on due notice and aceordinge to 
the powers and provisions of said last-named deed, sold) the prem- 
Ises 1] said last-ni amed deed hic hntioned and CONVEVE “dl. sub yee to the 
lie n of sald former deed. anid that “ul said Sa le. whie I) Wels Tihs de al 
Hopetield, in the State of Arkansas, on the 17th dav of Mareh. 1S73. 
one Stillman Witt became the purchaser thereof, and that said Vail 
conveyed the Same to sald W itt. cls appears by i true COPY () f his 


deed ot CONVEVAhHCce herewith filed. marked ” 2” ana nis ale bh art of 
this bill. 
That afterward said Witt, by his deed or declaration in trust. dated 


the 29th day of Mareh, 187: > declared that he purchased for hiniselt 


at the Bank of Commerce, ih the CILY oft 


{ . 


J 


\ meme 
—s 
- 


a a 
ee 


he 


ROBERT K. DOW ET AL., &¢. 159 


and the other holders of the bonds of said railroad company secured 
by the deed to Vail, and which were called its second-morteage 
bonds, and by his said deed conveyed said property to him- 
OS self and the other holders of sad bonds whose Hames appear 
on sald deed, but who are not made partics hereto, all of 
Which appears, reference beme had toa true copy of said instru- 
ment is herewith filed, marked “ E.” and made part of this bill. 

Your orator further shows that afterwards said parties named in 
sald) Jast-named deed organized a company to own said road called 
the * Memphis and Little Rock Railway Company,” which, having 
also become defunet, is not made a party hereto. 

Your orator further shows that afterward, about the 1ISth day of 
October, 1S75, there beine then outstanding the old first-mortgage 
bonds of the railroad COM pany and the said State aid bonds, and 
eertuin persons to orator unknown holding or elaimine to hold other 
liens upon some of the rolling-stock sold by Vaal, it was agreed be- 
tween the railway company and the holders of said bonds and roll- 
Ine-stock liens that sail railway company should execute its first- 
MOrle. oe i) per cent. bonds maturing at 350 Vears from date to ihe 
amount of S2,.600,000, secured by i first mortgage of all the prem- 
ises acquired by it as aforesaid; that it should place 82,400,000) of 
sald bonds in the hands of defendants, James Tinkerand R. ik. Dow, 
and of William S. Pierson, such trustees to be authorized. 

L. 50 o1Vve to the holders of the old lirst-morteage bonds (the 
bonds secured by the deed of the railroad company to Tate, Brink- 
lev, and Watkins) new first-mortgage railway bonds for principal 
and accumulated mnterest of their saidold bonds, the holders of sueh 
old bonds to surrender them to the said trustees to be held for the 
specific benefit of the railway bonds given therefor until all legal 
questions as to the railway mortgage being a first lien should be set- 

tled satisfactorily to the trustees. 
ty!) ?. To use $200,000 in settlement of rolling-stock debts, or 
to return such bonds to the railway company as it paid any 
of said rolling-stock debts : and, 

a 40 O1VE to holders of Arkansas State aid bonds twenty-five per 
centum of the par or face of their bonds m such new railway first- 
mortgage bonds, which per centum amounted to S500,000. 

That the defendants, Swenson, Cossit, Lampson & Co., TPhiker, 
Phelps, P. Dow, R. Wk. Dow, and Edward Matthews, accepted said 
proposition in writing, and thereby then and there truly stated that 
they held of said first-mortgage bonds the amounts set opposite their 
respective names, aggregating $745,000 thereof, and of interest bonds 
Issued ly sald railroad COMMA for defaulted mterest on said first- 
mortgage bonds, the amounts set opposite their names aggregating 
the sum of S177,240, all of which appears by reference to a copy of 
the proposition of said railway company, and of the acceptance by 
said Jast-named persons thereof, herewith filed, marked “ Fy” and 
made part of this bill: and orator further says that the persons last 
named surrendered their said old tirst-mortoan bonds tO sac 
trustees, and received and accepted im Jeu thereof first-morteage 


bonds of the railway company, and also that afterward, and betore 
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the 27th day of April, 1877, many other holders of said old first- 
morteage bonds, without signing sad Aree ment, acce pted 
and surrendered their said old first-morteace bonds, and received 
and accepted in lieu thereot rallway morteacee bonds, Your orator 
does not know the exact numl 
dred old first-morteage bonds were so « xchaneed, 


4 t? . ' _— ? 
er, DUT avers that over twelve dy 1- 


—s —— 
‘ 


’ ° ’ ] oe 7 ] 

Your orator further sh we that alterwards the purchasers 
ame A } y 5 . , .* > es i ¢ 5 a ae i, } 1] 
SYAU under the sale by \ tui an CONVECVaAHCe DY Witt conveved all 


the property by their purchase acquired LO sata Pali Wavy Comt- 
pany by deed dated November 17th, 1875, a true copy thereof being 
herewith filed, marked “G,” and made part of als can plaint oe 
thereafter, on the first dav ot Dec mber. 1873. wait van way company 
executed and issuer : 7 . | 


, ‘ : _—" 3 ° , :, 
] LO 2900. by the first 7 OO Of whieh li prow Isead i¢) ree % td) oecCarer 


} tf ; } Se ] ae } fant trsaer bare - ' 
tie sum or one thousand goiars each, and OV the test tour Hitlharead 
{° } . o | { — 4 ] » > Ty" — ly, | os fa ti« } }] . 
OF which it promised lo pa tO Dearer TWO AUNAVed ANG TItV GQoitars 

A ' , ‘ 


each, on the first dav of January, 1U04, with mterest thereon from 


a 


- . 1 ai | ‘ 4 4° ] . ‘ > orig 
the first day of July, 1874, at the rate of ereht per cent. per annum, 


. . a j 
SS : ey. ee 1] ] } . } to 

pavable S@mMmannualliv., ail SUCH pPavInents tO be aes ‘ Lhe OPT TCE 
. ‘ ‘ ‘ . 

Pat N - y 1, S i @ da , . , } i a | 4 4 +’ »»)? ‘ | a i ee ’? Y 7 on ;* 
OL tne INECW OVrkK GQuarantyv and nademMNity Ohya vy i) Ce CITY Of 

’ Y } : 4 ’ ae, 7 ~ -* , ' . 7 
New York: that to secure pavmenht Of Sala DOS Aha Lhterest sare 

A . 


° 7 
} 


: , , y 2" j } j ‘ j , >>?) oer ,. 4 - 
rariway COMpanhy, by Its cieed aated Decembey ~ bef t, COPIVOC Ved to 
the New York Guaranty and Indemnity Compnny,. trustee. and to 

‘ . i 


° 7 = | } ? 
ITS SUCCeSSOLIS Alla asSsli@ys thi radiroad Charters, Tranechlses Phed JoOPeM)- 
i 
. ] : "y - p 1] os oe ; 
wes DV it acquired, as atoresald, 10 trust, to seit and convey upon 
‘ i i 

ae — hee : : 
, > 4 . %6) rev Xr ‘ xr v PRIA { } 1 ' : , a} . 

dadetauit I Lhe Paliway COMM pals I) Pratvinent OF Mterest OP Prine pal 


: ee | ‘ A 
oO! said bonds. 
Tha t] : }° ° ~~ 1 eo 
hat amone other things it was Py sald decd agreed and pro- 
vided— 
_ | 1 ¢ 
1. That upon defa 


1 , ‘ } " i | 4 ) 0 ] ° 1 } 
Interest coupons the trustee might declare the Drlleclpoali of salad bonds 


—< 


a? 


] : ‘ 1 . i] ; . 
lit continued Tor SIX Months IN pavinent of anv 


due. and might take POSSESSION and Sed | 


’ ry’ : , : ] ‘ . 4 _ + . : + 4 ; + } } j 
4 Phat In ense Of such sale a MmayOrivv WW WMterest of the loiaers 


: ; ‘ ee : ' 
Ol sald railway first-mortcage bonds mIw@ht require the trustee to 
ee) ‘ } , 4 ’ + | 1} ] 4 } 
purchase the premises oO} the bondhold 7. (*t) Celse 
= : ; } ] 
371 no bondholder should have any elaim to the promises or the 


proceeds thereof. except for his pro rata ~taare i a Hhnew con: 
i i 


pany or corporation to be formed by a major nN interest of the 
bondholders, and that whenever sueh new corporacion Was orean- 


ized the trustee should convey the premises to such corporation 
and, | 

“> Th: t} a(t Aapanty « ] — ite 1 : er 

>. lat the mUaranty alit Pride Mtv Company m Yi} resign, and 
that thereupon the trusts of said deed should devolve upon and be 
executed by William . Pierson and thre def ndants, It. INK. Dow and 
Watson Matthews. 

All of which appears, referenee being had toa true eopy of. said 


] ) . = ° ( ee a: ~¢ 
deed herewith filed, marked “H.” and made part of this bil] 

" 7 ~ . - aa . s } he . . a . 

On miformation and behef vou orator charees and states that ot 


the $2,600,000 bonds so then exec 
©2VU0,000 were retained by said railway company, and were never 
1) fact sold or otherwise issued or disposed oft for Value. 


a’ 


a’ 
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Your orator states that 82,400,000 of said bonds were delivered to 
the trustees named in the said agreement, and that such bonds were 


delivered for Use as follows, to wit: About S71 S00 000 to be CXC han: (re vr 


for the first-mortgage railroad bonds, and for interest aeerued and 
unpaid thereon ; SH00 009 tO he exchanged ior twelve hundred thou- 
cand dollars of railroad bonds issued to the railroad company by 
he State of Arkansas, and SZ00,000 to be used . payment of other 


{ « yi 

- § i. sili ee — ' 1] . 

Wens eX! sting ()])} thie Property Of Sala raliway POU Pand , CHIE 1?) 

i i eee » L- ] 2? 4] ' 

the agreement rolling-stoek debts:” that of th . firstementioned 
about SL SOOO we reso exchange g the persons reeelving the 

spmreé } : + ol : . ¢ Bee ics > 7 - > 

ay 2 same surrendering to said trustees Arst-morteage honds and 


1° . . . } ‘ , ? rl ; 

blications of the railroad company for unpaid interest ac- 

) | “ funded interest bonds”). and that the residue 

® , . . a | 7 

f about SLOO.000 7 of sald railway first L-1ho Oe bonds were hever 

i + } } : _ 

i ed. because the | le old first-morte: Ire MOMS for which 

; ‘ ’ » . ) - 

they were intended were never found: that of the S300,.000 intended 

for exchange for State “aid bonds but about SPS4.000 were issued or 

1 by at ie and th: i cere wel 

Used »\ scl l@l Trustees, cL Tlf I bil QIterwWwaPras td 

i , ‘ >> } , } — %% _ "<6 v a mt } y ve | me | 

Were surrendered to saict raliway COMpPans OV Sala tr 

‘ ie ‘ ; . 

betore the LkOreCLOSUPre PVYOCeCeadINYs heremmatter mentioned. And al 
] oe a ul . eS eer 
belief that the said failwav ecom- 


n the property, called in the 


rteys 
i | 


1 
aie SUPpius Or Ul nused 


further avers on Information an 


£6 11° 1 4 p og 4 ,] Be ] ws. 
ysoreement rolline-stoek debts’ and that the SZ00.000 bonds in- 


} ie ‘ ’ P ‘e nat . . 3 " tae , ee a ‘ wus ' a 
tended biiere lo) aie! placed Lt) heanas Of sale Trustees, were atter- 
wards, and before the foreclosure proceedings hereinatter mentioned, 

— ] 1 hx: ric ‘Mretyey + ial rartlwoare ean a , \ TE t} a ° 

Surrendered DV Salad trustees to Salad raliwav Cohipany. Aniat, LUPuUIer, 

' 1 } . ; i : . 3 ie ; 

lr orator that the bonds retained by said railway company, 
} ’ } : > } r : > M 

‘ tte bei surrendered and delivered by said trustees to 


aeene 
it. Were not used bv said railway Company, but were in its hands 


i i 


VO 


ae : ] H: ° 
at the time of} the foreclosure roececdihnes hie retnaiter 


and possession at 
mentioned, And, further, on information and behef orator avers 
that ul the COM mMencement ot the sult here Inaitter hext ment ned 
there were outstanding of the bonds so issued by the said railway 
anv hot exceeding SS? 100,000, and that all the residue were in 


: 
the pOssesslon Ol the said railway COMMPpAanV, ana Were not then out- 


} I> . iil } ) . ay } oti > 
—— noneot them were or could hay e beet I titers 
ép™e>)p coll 2 4 —S . . aD a —_ - Res i. — a 
— wards lawfully issued. And orator further avers that 1f any 
| \W "e ‘ { , ‘£- “de 1 | +} t | yyy} y} 1, {. = 7 th) 

~L1¢ ! were afte) Wills Iss lle ij WelS { LrOuUY TI iit Aci Lait Ui sie 


I ! 
eee FO Sa! fe P 2 em. = » ee ~ 2. Pi, 
({¢ renadiants, anal Partuicularis Ol the said defendant. i J. LOW. who 


} ] : : 
has arWwWaVvs Deer the active Managing trustee Wm al 
] } } 1} pe , i. 
trusts mentioned, and Who Was aliowead by an 
? 1 . ’ ? ‘ Fact : ~ ’ 
and Pierson, to take the sole management of the trust for ex 
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cle ated hy salad eerreement. 
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ur orator Turtier states threat the Sal 
Railway Company made default im payment of the inst 
, lirst-morteage bonds Ol} January 


w 
. 


Interest oe Upon its said 
1, [Si : that the s id New Yor] 
pany resigned its trust, and that the trusts of said mot 

med by the defendants, R. it. Dow and 


‘ | ? : . 4 ‘ 
< Guaranty and Indemnity Com- 


volved upon and were assu 
Watson Mathews, and one William S. Pierson, who has sinee died, 
and whose executor, Allen, is a defendant hereto; that said Dow, 
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Mathews, and Pierson took possession of the railroad and other prop- 
erty in said deed mentioned on the 29th day of June, 1879, and QT) 
the same dav they, as trustees of said deed. exhibited them bill in 
equity 11) the circuit court of the Lnited States for the eastern cis- 
trict of Arkansas against The Memphis and Little Rock Railway 
Company, The Memphis and Little Rock Railroad Company, Sam. 
Tate, and R. C. Brinkley, as surviving trustees of the deed first 
herem mentioned, and certain others, as trustees of junior deeds 
executed by the railway company, Whose names It Is UNNEeCessary to 
mention, 11) and by which bill thev alleged the exeeution ot sad 
deed and Issue ot the bonds therein mentioned, the defauli 11) pay- 

ment of interest: that such ar fault had eontinued SIX months, 
O14 and that, as trustees, they had declared the principal of said 

bonds due, and by which bill they prayed the said court to 
foreclose the equity of redemption existing in said railway company 
and for sale of the said railroad and other property they by said 
deed conveyed. 

That afterward, and while said cause in said court was still pend- 
ine, they, by leave of the court, amended their bill by striking Out 
the names of Sam. Tate and R. C. Brinkley, trustees of the first 
herein named deed, as defendants, and by making them and said 
Wim. S. Pierson, as trustees thereof, parties complainant; and there- 
upon, on the same day, filed an amendment to their original bill, 
In and by which they stated the proposition made by thre railway 
company to the holdersof the bonds secured by the 
Tate and Brinkley, the acceptance thereof by the parties who signed 
the same: that most of the holders of said first-mortgage bonds and 
coupons had accepted the same and had surrendered their bonds: 
that the holders of Jess than one hundred [of] said. first-mortoace 


- 7 } } 
Salad dadecad to 


bonds had refused to accede to said proposition; that large amounts 
of interest accruing on the bonds secured by that mortgage had 


accrued end was unpaud, and praved foreclosure of said deed to 
Brinkley, Tate, and Watkins, and sale of the property, and that the 
Inoneys arising from said sales be distributed among the holders of 
the various bonds, as equity might require. A copy of said amend- 
ment to said complaint is herewith filed, marked * 1° and made part 
of this bill, and ad COpy of the original bill in said cause will be tiled 
should it become hecessary. 

Orator further shows that on the same day the matters aris- 
Ing upon said original bill and amendments being heard, the 
said court rendered a decree in and by whieh, atter reciting 
the exeeution ot the Mmorteage by the railroad COMPANY to Tate, 
Brinkley, and Watkins, which in said deeree was called the “ tirst 
mortgage, | the execution by the Sabie COMPany of the Loy d to Vaal, 
the sale by Vail and organization of the railway company, the 
proposition ly the rulway COMpAany anid its aeceptanee. and thie 


oO~--~ 
iv 


execution of the deed to the New York Guaranty and Indemnity 
Company by the railway company, which in said deeree was called 
the “second mortgage,” it was by the court found that default lad 
occurred in paVvImMents, fia decreed that unless the suts therein 
found due were paid by the railroad and railway collpanies re- 


cent 
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spectively before the day of sale that their equities of redemption 
should be barred and foreclosed, and the properties im satd deeds 
conveved [and] sold) by a commissioner of said court for that pur- 
Pose 11) and by said decree appointed, And by said deeree it was 
deereed and directed that the moneys arising from the sale of the 
property conveyed In the railroad morleage (called in saidl decree 
the “first morteage ’) should be “distributed amone the holders of 
coupons secured by said first mortgage that have not been surren- 
dered on the basis of the first morteage alone, so that each holder 
of an overdue coupon, Which has not been thus surrendered, should 
receive of the purchase-money arising from said: sale a due propor- 
tion of said purchase-money, as computed from the entire tssue of 
sald bonds, and that the residue of satd purchase-money should be 
distributed among the holders of the bonds secured by the railway 

mortoave (in sald decree called the ‘second mortgage’) equally 
376 In porportion to the amounts of said second-mortgage bonds 

by them respectively held.” The said decree then further 
provided that after such sale of the premises conveyed hy the radl- 
road mortgage the conunissioner should sell in one lot the premises 


embraced in the railway mortgage (ealled in the di cree the “second 
mortgage ’), and that the proceeds should be distributed amene the 


holders of bonds secured by that mortgage equally. And it was also 
expressiv by said decree directed that if the trustees of said railway 
morteage deed should be requested SO to do by a majority of the 
holders of the bonds secured by said mortgage they might purchase 
the premises embraced 1) sald railway mortgage, and that in such 
case no bondholder should have any claim to the premises or to the 
proceeds thereof, except for his pro rata shiare as represented mia 
new company or corporation to be formed by a majorty mi the liter- 
t of said bondholders for the use and benetit of the holders of the 
bonds secured by said railway mortgage, and also provided for the 
bid of such trustees being recetved therefor. All of which appears, 
reference beige had to a transeript of said decree herewith filed, 
mnarked ° J.” and made part of this bill. 

Orator further states that said sales were made on the 27th day 
of April, IS77, and that at sald sale the said Pierson, Matthews, and 
Dow. as trustees of said mortevage ot the raulwav COT ULY, purchased 
the property conveyed In and by the deed of the railroad company 
LO Tate, Brinkley, and Watkins tor the sum of one hundred thou- 
sand dollars, and that, save a small sum = paid in money, they 
paid said bid with overdue coupons cut and taken from bonds 

secured by that mortgage, which had been surrendered by 
Odd the holders thereof in exchange for the bonds secured by the 

railway MorteaLe: and that the same parties as trustees of the 
railway mortgage also purchased the premises embraced In and con- 
veved by the said first-mortgage deed of the railway company ; that 
the Commissioner reported said sales to the court, the names of the 
purchasers, and the fact that they purchased as such trustees, and 
thereupon, the sale being confirmed, said commissioner, by order of 
suid court, conveyed the premises embraced in both deeds to said 
Picrson, Matthews, and Dow, “in trust forall the holders of the bonds 


| 
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secured by the first-morte age deed executed by the Memphis and 
Little Rock Railway Company, and upon the further trust that they 
will CONVE Vv the Sabie and al thereof tO such COMMA OF ¢ ecorporath 1) 


as mav he formed by the holders ofa Majority Ol said | bonds an! <aeh 
e e e y° . m : . Sania us } _ 
LINES and on such terms and COHNdITIONS as a Mlaporits ot the holders 


- : ~ 
Oi SUCII bonds may require. All Ol] WHilCcil Upped 1y reverence to 
: ’ . cork ’ 4 3 ™ 
Issloner to sald trustees, Pierson 


a true copy of th deed of : Sadak COMIN 


; ,% »7 7 - Bi ez ae BD, or } “ 
Matthews, and Dow, herewith filed, marked “KO and made Parl Ol 


Orator further states that al 
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i] ans, dete nelants: Watson. fatthews, nh C haries MIoran) were at 
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pNeriial i 
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eesen OT Shia OrTecLOsSuTe salt CALI prude pic ls LhLOLECTS OF rariweay il}'St- 
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hiortyage Hondas nad that by said purenase Uiexv hecame ana were 

] * i, } 7 Loan j . ’ e oil i] } Barge ] } ] 

the beneficial and real owners of all Cie pretiises ce med and con- 
lige ; § ty Yet. 1} +) ] re ] 1?) SELVEREST. ¢ 1, oe | »* " a + < ] 

Ve ved inali the aforemention (Y Gecas, PHCINCTitD CHO QMOTCTNCHtIONeYd 


} ¢ i \ : ‘ ; +] " 4 Ea ‘ s oh 
eharter ol Rive Memphis cltlal Lottie aaey IN bill ire 
‘te 7 . . ) ] = ie . ssl> ; +] : 
rawmroad Prom ry %e Roe k. 1}} LLL | COULLLY, fu. PCE ER OCS ice) Lhe West 


: gpa BAe ' , 
bank of the Missippi river, opposite the city of Memphis, 
‘ i 
> “the ] aad } p } 
878 nenr Hopefield. in Crittenden county, Arkansas; that at thr 
} } ; ] : ; } 
tine said railroad was completed HOCUTWCe] iS Sala termin} 
and equipped ol stocked with considerable roliime-stock. Phe rail- 
i i 
lly — }. eae ] - ] } 
road and rolling-stoek, howeve! Doth neederu repalrs, ana The Value 
} . ; saan ’ | ] j Lb } {" 1 , 
()j Tide Wilol pr 1} T.ge~s SE) peeu 8 Pa helene! Lele] Sok \ PCCreE" cpa UE ¢']) aadiits 


« 


° ‘ “oe } es ; } } } 
their said trustees, did not at the tlme exceed One WITITOM dollars: 
and the value of the whole said) premises, at the time of 1 

: "Ug ] 4 + | ike t Ls “ +7 } — s 
ZATION O} complainant, and a Lhe Tbe OF The IssUe Of lis stock anid 

Z ] }° eee } 

bonds he Pell itt r mentioned, dla not exceed Cvpit milion (10) 

‘his faet. and the value of the property, Was Well KhOWwh to a 
} ; ] et 

efendants at the time. and they knew that in laK INO. as 


( 

shown, from complainant its stock to ‘timmount of ST00,000, and its 

bonds to amount. of 82,600,000, therefor, they knowingly took from 

defendants its obligations for nearly four times the value of the prop- 

erty sold to it. The amount of such stocks and bonds was fixed and 
agri engnengee Snape 5 ay to the dine of te panel 

sold defendants, and solely for their own benefit, and to obtain a 


1 } rainy } . ' . 

wronet li wiewiane. | eit the Vallle Of tive pT Meises Was known to 
} : <1°? ‘* + ; + 4 ™ } ] } } be 

il] Is shown 1) the hel that aditer hese PUrPCHaSses ahiach Deore and 


) a ® 4 >» > > } } ‘ . ss . : 
Mainant. Prerson and Dow. who were 


after the oreanization of col li] 
? , * ce ° } , } y} } ° 
the eniel Mahaegie trustees for ce Chatahts, repeatedly avowed Liveir 


-_~ 


} 


willingness to sell thi ‘Whole preniises so purchased for one million dol- 
lars. and offered it fort that sum toanyone who mig ht desire to purchase 
it. Well knowing the value of the property thus purchased by the said 
trusteesand held by them for themselves and the other defendants, and 
Intending to benefit themselves and to injure this complainant 

o79 by Joading it with a burden of indebtedness for which it re- 
eclyed no consideration, and which it would be wholly unable 

to pay, all the def ts above named (save Moran and Allen) pro, 
ceeded to organize this complainant under the charter so purchased, 
Pasi Paths day of Ane. 1677, cxceatad acticin sk. ceeenalions 
d by themselves personally or by their attorney duly author- 
ized, by which articles of organization they declared the capital stock 
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ty 1 . 4 ] ¢) 7 a an ee { ’ a | 7 } . 
| of complainant to be 15,000 shares of one hundred dollars each, and 
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same were fully paid for by the 15,000 shares of stock of the eom- 
iD bint amounting to SIT500 000. then and there received by the 


defendants therefor. 

(orator further avers that complamant beme thus required to 
ISSUC 15.000 shares oft full-paid stock ana deliver same LO defendants 
“is prarrt of the same. transactions, by ther deed dated April Oth. 
S77, said trustees, Pierson. Matthews, ana Dow, conveyed the prem- 
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rtificates of its cap he amount of SE500,000, in and 
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by each ot which (*{ rtificates It ackn r\\ lode “dd that thie =disure ~ thre re 1) 
mentioned were fully paid for, and by which alone it paid full value 
for all the property conveved ti 

Complainant also executed and delivered to said trustees, Pierson. 
Matthews, and Dow, its 250 bonds, by each of which it promised, at 
maturity, LO pray the 
Interest thereon from date, 1 
of fifty cach, and which series matured, respectively, at one, two, 
late: anid Lo secure Pavinent thereof 
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} thousand dollars with te) 
HeaPrer ONE THOUSAND Gormars Wilh ten per eent. 


. 7 } } ] d } < » , 
hich bonds Were divict (dd llito five series 


three, four, and five vears from « 
by its deed, dated May 1, 1877, conveyed all its property, all i 

night thereafter acquire, and all its income of whatever nature and 
however derived, to said Pierson, Matthews, and Dow. in trust, to 
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sell and convey upon complainant’s default, as appears by a 
383 copy thereof hereunto filed, marked “ N,” and made part of 
this bill. 

The intended use of said bonds, as expressed in said condition, was 
that the proceeds should be apphed to pay liens upon the property 
expressed and reserved 1n the deeree of foreclosure and moneys hor- 
rowed by the trustees to make the cash payments required by that 
deeree, hurt complaimant avers thievt the total or AGOoTeg@ate adhwoult ot 
the liens so reserved, and of satd cash payment, did not amount to 
more than one hundred thousand dollars: and, further. that it after- 
ward paid large part of the liens ~) reserved 11) sad deeree with 
moneys derived from its business receipts, and not from proceeds of 
sale of said bonds. Complainant delivered all said) bonds to said 
Pierson, NMIatthews, ania Dow LO he sold and proeceds recounted for 
and paid to and for complainant. It avers that its said trustees, 
Pierson, Matthews, and Dow, have never rendered to complainant 
any account of the disposition made by them of said bonds, or of 
the proceeds thereof, ()r) information and belief it avers that sed 
trustees took and converted large amounts of the said bonds, or of 
the proceeds thereof, to their OWl)l USC? thisut thev sold many of them 
cul and for more than the par or face value thereof, and made other 
profits In dealing in and with said) bonds, and kept and converted 
all such profits and the excess In price over face value obtained to 
their own use, or to the use of some one or more of them. And it 
especially avers that said R. kh. Dow, while acting as complainant’s 
trustee, and afterwards, while acting as heremafter stated as presi- 
dent of complaimant, took a large number of said bonds, the exaet 

“nount unknown to complamant, and which were at. the 
Stee time the property of complainant, and which he held and 


rossessed as Its trustee, and professing and pretending to be 


the OWwWher thereof, deposited and hvpotheeated them with divers 
banks, companies, and persons unknown to complainant, and upon 
ania by means of the use ana hypothecation of complainant's said 
bonds, borrowed large sums of money from such banks, companies, 
and individuals at lower rates of Interest than the rate complainant 
had, under compulsion, by its said) bonds and coupons, agreed and 
promised to pay, and that during such borrowing and hypotheeation 
he collected and took from complainant ten per centum: per annum 
Interest upon the sums in such bonds mentioned, while paying to 
the persons with whom he had hypothecated such bonds but six per 
centum, and that the difference in amounts of Interest by him re- 
ceived from complainant and by him paid to those from whom lhe 
had so borrowed money he kept and converted to his own use; and 
also that he kept the bonds so by him hypothecated until by prompt 
payment of interest by complainant they had appreciated in value, 
and then sold them at and for large premiums over and above the 
face value thereof, and that for sueh premiums he has never ac- 
counted to complainant, but has kept and converted the same to his 
own use. Complainant does not know all the means used by said 
Dow and his cotrustees, Pierson and Matthews, to muake profits for 
themselves at the expense of their cestud que trust (this complainant) 


j 
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( omplainant avers that If recerved no consideration whatever for 
any of its said last mentioned bonds, and that no defendant who 
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Was paving no consideration therefor, and knew that complamant 
therwise, and also that 


received nothing therefor by way of loan or o 
exch such defendant knew the value of the property conveyed LO the 
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complainant and knew that the stock fixed and declared therein, 
$1,500,000, and the amount of the preference mortgage ten per cent. 
bonds, $250,000, very largely exceeded the value of the gone y 
conveyed LO complainant, and that 1 exceeded Any value | t could 
possibly have at any future time. All said defendants hat been 
holders of railway mortgage bonds,and knew that owning and operat- 


Ing the same property the ral ay company had been unal le to pay 
terest Upon an amount of bonds ex- 


? 


cl single hist: alme ‘hit of 
icily equ ial to the €9 400.000 so Issued by COL) ammant at their 
dickies and under their coereion, and knew that in fixine 
complainant’s stock at 81,800,000, and in taking such stock to their 
own use they were thereby receiving from complamant full valu 
for the property conveyed to it by their trustees, ana knew when 
recelving such bonds that they 
the value of the property so sold. 

Rach said defendant knew at the time that in taking from com- 
plainant stock to amount of $1,500,000, and the last-named bonds 
for and to amount of 82,600,000, they were taking and receiving 
from complainant its obligation for more than three times the value 
of the property sold and conveved to it, and also knew that the said 
bonds had no valuable consideration whatever. Your orator avers 
that said stoek and bonds were issued and distributed at one and 
the Salle time, anal cs pra of the Sahhe transaction, and that COT - 
plainant received no consideration of value whatever for the said 
bonds, and that they were issued with a view to distribute the same 
among the defendants as a gift, or without consideration then paid 
Or elven, Or agreed to be paid Or civel : and the said bonds were In 
fact so distributed and elven to the said defendants. 


sf) 


were receiving so much mere than 


Said 15.000 shares of stock ave how outstanding 11) the leadiels of 


bona fide purcliasers and owners for value: and this defendant 1s 
bound thereby, and the same eonstitute a lability Ol Vour orator 
Which it cannot deny OF escape ; and, said trustees having Issued 
and declared said stock to be full-paid stock, your orator is estopped 
to deny such fact in favor of bona fide purchasers thereof for value, 
Without notice. 
BOO Complainant mi her states that shortly after the execution 
of said decd of May 2, IST7. and of the said bonds secured 
thereby, the said It. Ix. Dow was elected president of sud COMPANY, 
and, except for a short time, continued president thereof. and con- 
trolled the said company up to February 15, 1881. While he was 
so president and in control of complainant, it paid the interest aceru- 
Ing on its said bonds, and since said Dow ceased to be its president 
complainant has paid one instalment of interest, accruing January 
1, 1852, upon the bonds secured by said mentioned deed, but it avers 
that at the time of sueh last pavinent the true nature of the pro- 
ceedings herein detailed was unknown. to —_ then president and 
directors of complainant. That such matter have only eome to the 
knowledge of the present president and nent of complainant 
Within the last month, and that sinee sueh discove ry every effort 
has been made to obtain the necessary Informs: ition anid LO prepare 
and present this bill without delay, 
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In preparation of this bill complatnant has been compelled to char- 
acterize the transactions as fraudulent, because it is advised suel: was 
and Is their legal effect. Many of the defendants alre centiemen of 
high standing, and complainant ix loath to believe, and does not 
believe, that they willfully cominitted fraud, and prefers to believe 
that thev were, in fact, Ignorant of the true nature of the transae- 
tions cffected by their trustees. “The fact remains, however. that 
these trustees have injured and wronged complainant. and that ail 
the defendants have profited by Suci WYong to a greater or less 

extent, and there Is no escaping the fact that cach in receiy- 
59 | Ing said Jast-named mortgage bonds knew ne was paving 

complainant nothing thier lor. ana comblainant sabmits Lhiev 
ATC liable to it for the lOSS inflicted Upon it by Issue of said last- 
mentioned honds. 

Complainant further Says that it is infortned and believes that 
Many Of sad defendants have sola the bonds SO bv them 1*¢ ceived, 
and thre Manv have heen purchased by Oe defendant from another 
or from SOC ONC to Whom such other hed sold thr lik. an such Case 
It charges the purchaser had tull notice of all the facets hereinbefore 
detailed, and that all the bonds held by any defendant bee taken 
ana held with such notice should be cancelled and the holder Cli- 
Jommed and restrained from attempting to collect the sum orany part 
of the sums mentioned in such bonds or in any coupon from com- 
platnant, ania from ~elline or disposing of all such bonds. 

Complainant is informed that by far the greater part or number 
of said bonds are held by persons who were participants in the origi- 
nal transaction: but it is also Informed that a few bonds are held by 
Py rsoOlis who Were hot concerned 1) the transaction anid who May 
claim to be bhhocent purchasers thereof, 

Complamant submits that there could be no innocent purchasers 
of such bonds: that the want of power and of consideration being 
patent in defendants charter and upon the face of the deeds by which 
it obtained title all persons taking said bonds were chargeable with 
notice thereof and purchased such bonds in their own wrong. If it 
Is Wrohne In this, however, it submits and offers to pray Into court all 
Instalments and amounts of interest which may mature during the 

progress of this cause upon all bonds so innocently purchased 


a? and held, and also will submit to anv decree which, while 
protecting it against others, will secure the rielits of such in- 


hocent purchasers. But if any such bonds are found to be held by 
Innocent purchasers it submits that the original taker of such bond 
or bonds is responsible to it for all sums it las or Miay have to pay 
on account of such bonds and of COUPOns attached thereto: that it 
should have a decree against such original taker for all amounts 11 
higis so paid, and that he or they should be compelled LO protect and 
Indemnity complainant against further liability upon such bonds. 
And 11 especially submits threat cs tO all sc bonds =O held by Inno- 
cent purchasers, and against Which for insolveney, non-residence, or 
other cause, the Court Cahhot compel the original taker to protect 
conplainant, it should have a deeree against its trustees, le hk. Dow 
and Watson Matthews, and against defendant Allen as executor of 
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its other trustee, Wm. 8. Pierson, who, since the execution and dis- 
ribution of snd bonds, hiets departed thiis lite, and Ol Wlhiose will said 
Allen is executor. 

(Complainant further states that sinee the execution of said last- 


] ] } i ] T .? 2 ais |. 4} ] | - 
habea aeed, and S1NCe the distribution OF Salad stock alld bonds 
; ’ } oe tb ' _ en 1} es. |): 
amoic aefendants, William S. Pierson, one of the trustees, having 


i 

lied, the defendant, Charles Moran, has been duly appointed trustee 

thereof in his stead and has assumed the execution of such trust. 
Whether said \MIoran hes had any prec In the wrones practised on 

complainant it does not know, but if. on hearing, he be found to 


} } } } 


have participated in any way,then it prays leave, by proper amend- 
ment of this bill or supple ment thereto, tocharge him therewith and 
to hiold him responsible therefor. 
Ivo Complaiiant further hi Ws threat al] said at PClidad) 
non-residents of the State of Arkansas, It cannot get service 
upon them in that State, and can only obtain relief against them in 
this honorable court, where Service mav be had. 
It further shows that. unless restrained by injunction, the defendants 
Hand dispose of their said bonds to innocent purchasers, to 
the detriment of vour orator, and also that, unless restramed, the 
sud Watson Matthews, RR. IK. | Yow, and C‘hharles Moran, SIXLY Mavs 
after the next first dav of Julv, at which time one of the coupons 
attached to such bonds will mature, will declare the principal on 
sald bonds due, and will attempt to take possession of the propert 
of vour orator, and will institute suit for foreclosure of said feet, 
lL otherwise annoy and attempt to injure and harm your orator, 
and that, unless restrained, the holders of the coupons which ma- 
ture on said first day of July will commence many sults at law and 


] 
CQUILV aGallist VOUP OPralor, aba Will annoy maibrass hed Wyure it 
| rial { mia , { <? : 
Otte eh. Thererore nat Sard delehndanhts Mav, Ti thev ca ShiOWw 
1 ; x t » } at ] } t ] ] , } Cu y 
Weil OUP OPatoYr SHoulad Not have the reilerl hereih pDravead., Vour ora- 
P 4) 4 1) 4? } , } =, p 
OP por S that all the persons avove Damed as aeiehadants be niacds 
} Pen ee ee ee a =a ce iad 
adlidk CODSIACTeCC PaPtules bereto?; That Upon then Pespective COrporal 
i i I 
} } at oe ’ } f t 7 \ } “1°? } + | _% } 
(al ii CACC Sali ie. oe Dow cLiial \\ cLSQO]) Matthews. Wilbon O@dtils click 
: ; } : le dla eis ] ’ ; = ape } } 
veriications of thelr answers hereto ere CXPLessis WAaIVed, Hi, aC 
Ai —— i ing wht - 
cording to the best of their seve ee adha respectlve Knowledge, re- 
acd F 
meh borahecee, 1nd on iMlon., ana be i they cl 


full, true, direct, and perfect answers to all the mat 

hereinbefore stated and charged as fully as though each were here 
again stated and they thereunto specifically interrogated, and 

O94 part icularly that they answer the several interrogatories here- 
Inatter set forth, as by the note thereunder written, to wit: 

1. What number of bonds of the complainant, secured or pur- 
porting “4 be seeured Iyy its said deed of May 2, 1 S77. Were detivered 
to each defendant by R. kK. Dow, Watson Matthews, or Wine. Pi 
SO], OF satis rot the nh), ana What sutha each defendant pata COT hae 
ant for such bonds. and when he rece Ive dl i the im? 

2. What number of the bonds of complainant, secured by said 
decd, each defendant now holds, and when he obtained all net se 
received from said trustees as trustees, what he paid for each, and 
when and from whom he obtained each ? 
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trustecs. or either of them: if vea,how many, their numbers, whether 
ali int terest his ~ been collected from complainant Oy) account of any 
such bonds remaining in their or any of their hands; and, if so, 
how much was so collected, and by whom it was received ; why such 
remaining bonds have not been returned to complainant for erncel- 
lation. 

7. Whet her any of complainant said bonds were sold or e1 
the said trustees. Matthews, Pierson, and Dow, or either of nneeyes Or 
by any one for them to any person whatever in exchange for any- 
thing else than a railway first-mortgage bond; and, if so, shay were 
SUCH) bore {s =O sol OT O] \ Cll, TO wl Mr) ctl cl when Were sl Vel) bom Is ( I - 


= 


iven by 


livered. and who now holds such bond or bonds ” 

a ae distributin he honds of complainant, Secured hy thre deed ot 
May 2. IS77. were th ey not delivered to holders of railway mortgage 
bonds: if ves, were ike railway mortgage bonds surrendered by 
the holders: if they were, where are they now, and where were they 
and in whose possession were they at commencement of this suit: 
how many railway mortgage bonds were received by you, or either 
of vou ? 

G Were any of complamants bonds secured ly said deed of Mav 

[S77, delivered to any one except to a holder of a raullwayv mort- 

eave bond ; if yea, why were they so delivered ? — 
Sti LQ), Dicl hot each person LO whom Ole of complamants last- 
named bonds Wiis delivered receive therewith. anid as prerl of 
tie same transaction, certificates of ownership of five shares of the 
capital stock of complainant ? - 

And your orator pravs that each defendant holding any bond 
or bonds of Vour orator, of the invalid issue mentioned, be | 
required specifically to set forth anid show the numbers and deserip- | 
tion of the bonds he so holds, either for himself or any other per- 
son; and to set forth and state a smo or sums of money he has | 
rece ived from complainant (oT) account ot such bond or bonds. or ot 
Miterest thereon. and to file salad bonds ana all COUPOTLS to each be- 
longing In this court, and that, upon final hearing, all said) bonds 
be cancelled and destroved: that vour orator have a decree against 

ach defendant for the amount received from complainant by him: on 
account of any such bond or of any coupon, with interest. from 
date of pavinent ¢ that an account be taken. and that it be 
ascertained what damages your orator has sutlered by reason of 
the issue of such bonds, and that it have judgment and decree 
therefor against said R. I Dow, Watson Matthews, B. I°. Allen. as 
executor of William ». Pierson : Charles NIoran. and acalnst all ww 
persons who may be found to have acted in conip dicity with them: | 
thatait be aseertained how many ot ssid bonds have been sold to 
and are held DY Innocent purchasers Or persons who bought 
without notice of the matters herein set forth, and that. if com- 
plainant be lable for the amount of bonds so held. it) have 
judgment and deeree against said Dow, Matthews. Allen. as execeu- 
tor of Pierson, and any other defendant who may be found to have 
acted in complicity with them, and against the person who re- 


Junctions be made perpetual, and that vour orator “ite eall 
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ceived such bond Or bonds from complainant and sold such 
39S bond or bonds for the amount of the same, and tor the 
amountofallinterest pard thereon by c mmplainant, and for the 
amount of all sums specitiod In the coupons thereto attached: 
that said deed executed by complainant May 2, IS77, be cancelled 
and annulled: that an ueeount be taken of the dealings of defend- 
R. kK. Dow. Watson Matthews, and Wm S. Pierson, with com- 
plainant, and with and in its said stocks and bonds, ana t | 
profits by them made in and by any such dealings be ascer 7 
and that ssid Dow. Matthews. and the exeeutor of said Pierson, DB. 
I, Atlen, be deereed anid compelled LO PrarVve cli , | 
profits to complainant: that pending this suit all defendants be re- 
strained by proper writ of injunction from selling or otherwise dis- 
posing of any bonds held by them, and from bringing any su 
against complainant on account thereof, or to collect any 
tioned in any bond or coupon, and that said trustees, Rh. Wk. Dow, 
Watson Matthews, and Charles Moran, be enjotned and 
from declaring the a of said bonds due, and from attempt- 


Ing to take possession of the property of your orator, and from. dis- 

turbing its possession thereof, and from seeking or attempting to 

enforee the provisions oft seid deed of t trust Or mor bi ve bv sult (>) in) 

any Way or manner whatever: and that, upon hearing, all such in- 
: 


urther or 
other rehef as the nature of the case requires an das to vour honors 
shall seem meet, that writs of injunction issue, &e., directed to 
defendants, restraining them as hereinbefore praved. That 

399 subpcenas issue, directed to the said Robert Kk. Dow, Watson 
Matthews, B. Fk. Allen, as executor of Wie. S. Pierson; Re 1. 
Crook, Thomas Branch & Co., Edward Matthews, J. P. Thorndike, 
Frederick TI. Cossitt, 8. M. Swenson, [fenry Whitin, A. b. Wood, 
Chas. 3. Collins, A. W. Spies, Chas. Pfizer & Co., I. M. Pease, Amos 
Morrill, D. J. herr, David Stewart, Ie. Ie. Mather, A.B. Marks, Henry 
IK. Sheldon, Vo Winters & Son, G. W. Harshman, John L. Farwell, 
WS. Pierce, T. W. Shannon, J.C. Knox, EL. C ere Rh. LL. Cut- 
tine, Jr, & Co. James M. Mills, John Stanton, Jr, A. me) rownell, 
Ss. W. Brownell, J. S. Grinnan, og Ci. ee Win. Tt. — exr: Julia 
Laquerenne, I. J. Jaques, J. A. Bell, B. M. Price W. Hubbard, 
Hl. A. Stiles, C. M. Lampson r Co., ry W. Chandler, exr: F 
Randall, J. M. Wallace, M. Baird, TTenry birkner, Israel Corse, 
David Dows, Burnham, Parry, Williams & Co., P. C. Bethell, Chas. 
Barlow, TH. A. Stiles, ex’r: Tl. L. King, James Tinker, Isnae N. 
Phelps, P. Dow, and Augusta B. Matthews, and to such other per- 
SOS as May be hecessaLry, yy proper persons, when they May be 
known and become amenable to the jurisdiction of this honorable 
court, thereby commanding them,and each of them, at a certain 
day and under a certain penalty, to be therein named, to be _ 
appear before your honors in this honorable court, and seek nd 
there to answer all and singular the premises, and t na 

LOO to, abide, and perform such order and decree therein as “I all 
seem to your honors agreeable to equity and good conscience. 
Plaintit? further states that it does not know the names or places 


A 


he IE me ee ———-~ 
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of residence of the individua 


ting, Jr., & Company, nor those constit 
y < ’ { : \ i ’ +) \r } ?)) > i en Oe .k yt ix Mies rane 
Ww son, or of G. wk. Lamson «a OMpanyv, OF Ot oe dinate 


} i) . s | gk ee 2 - (‘7 ' > ‘) P 924 
ny. or Burnham, Perry, Wilitams & Company, and pr: 
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utine the firm of R. LL. Cut- 

tuting the irm of V. Winters 
’ 1 

[31 ho ow 


] 


Ms nhaswer, disciose the name 


and ] | mmbers of said firm of RR. I 

Cutting, Jr., & Company at the d of the transactions : CON; 
plaint stated ; that thr eqid Vo Winters may. in lus answer, disclose 
the Hawes and place ~ ot respdenes of all Ly Lie mah Ms CONSTITUTING 
the firm of V. Winters & Son: that the said C. M. Lian shall, in 
his answer, state the names and places of residence of a] meM- 
bers of the firm of C.M. Lampson & Compat heat Nal 

Branch shall.in his answer,state thi halies all yheke cis C] | 
all the members constitutine the firm of Thomas Branch & Company 

that the said Burnham, Perry. Williams Ob pay re the 
answer, state the names and places of residence of li the members 
constituting the firm of Burnham, Perry, Williams & Company at 
the date ot the transactions it) this COMO rit Sbeu | Ll} at © 
W. Chandler, evyecutor, nay state Wilko Wa his test () 1c an { | 

complainant have leave, by proper amendment, to make ail th 
members of said firms. respectively, and the s: estator dete nts 

ice this bill of complaimt, 


»* 3} \ 
; i 


40] And your Orators will evel 
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DILLON & SWAYNE, 


JOHN F. DILLON. 
WAGER SWAYNE. 
Of Counse } 


AQ? UNITED STATES OF AMERICA, 
gent 


Southern District OF svew Vork. 


On this 12th dav of May, A. D. 1882. at the of New Yo 
before me personally appeared Irrederick A. Marquand and n 
oath that the complainant, The Me: phis and Litthe Rock Reaalr 
Company, as reorganized, is a corporation, and that he is the pr 
dent thereof: that by means o s office hi aequired and 


ek? 
TTT ERE BOCK RAI 
D LITTLE ROCK RAIL 


( M » tal 
RQUAND, President. 


*y . . . 
Sesses, as he Veruiy believes. Preater And More particular KRMIWI1e! 


of the matters stated in the foregone 
other of its otheers: that he has read si: 


Is true of is own knowledye, excep 


therein stated to be alleged on inforn 


to those matters he has been Informed. 


lieves it to be true. 


Sworn to before me this 12th dav of 


Notary Publie, Nings 


Certificate filed in New York County. 
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those present may agree, and may appoint a secretary and treasurer 
and ANY other officer or agent that Thay be deemed Necessary for the 
transaetion of the business of said company. 
LO5 Sec. 6. The board of directors of this charter shall hold 
their oftlices for twelve months from the date of thre election. 
and shall have the power 
to fill anv vaeaney that may oeeur, and in the absence of the presi- 
dent may appoint a president pro fen. The sald COMPANY shill 
have the exclusive right of transportation or conveyance of persons, 
goods, merchandise, or produce over said railroad by them to be 
constructed: Provided, That the charge of transportation and con- 
conveyance shall not excecd seventy-five cents per hundred pounds 
Ot) heavy articles and fifteen cents per cubie toot on articles of beas- 
| like proportion for a 


or until their sueeessors shall be chosen : 


urement for every hundred miles, and in 
shorter distanee, and five cents a mile for every passenger: And 
provided also, That the said company may, when they see fit, farm 
out then right of transportation on said road, subject to the rate 
above mentioned. 

Sec. 7. The board of directors may eall for the payment of stock 
In such sums as they may deem expedient, not exceeding two per 
cent. at any one time, of which required payment twenty days 
notice shall be given in some newspaper printed im Memphis and 
Little Rock, and a failure to pay, or secure to” be paid, according to 
the rules of the company any of the Insiallments so called as afore- 
said shall induce a forfeiture of the share or shares on whieh de- 
fault shall so be made and all payments thereon, and the same shall 
Invest in and belong to the company, and may be restored to the 
owner or owners by the board of directors, 1f they deem) proper, 

on the payment of all arrears of such shares, and legal in- 
fo = terest thereon; or the directory may watve the forfeiture 

after thirty days’ default and sue the stockholders for the 
installments due at their option. 

Sec. 8. The stock of said company may be transferred in such 
manner as may be directed by the by-laws of said corporation. 

Src. 9. The said COMpany may at any time increase Its capital LO 
a sum sufficient to complete the said road and stock it with anything 
necessary to give it full operation and effect, either by opening books 
for new stock or by selling such new stock or by borrowing money 
on the eredit of the company and on the morteage of its charter and 
works, and the manner in which the same shall be done in either 
ease shall be prescribed by thie stockholders ata eeneral mecting : 
eunicl any State or any citizens, COrporal lon, or COMMPAany of this or any 
other State or COUNTY nay subseribe for and hold stock in) ssid COT - 
pally, with all the rights anid subjeet to all the Habilities of ahy other 
stockholder. 

SEC. 10. The board of directors shall, ONCE 1) every year al least, 
make a full reporl on the state of the COMMpAany and ‘its affairs to a 
ecneral mecting of the stockholders. and oftener, if directed by ra | lv- 
aw; and shall have power to call a general mecting of the stock- 


— 


| 
holders when the board may deem it expedient. 
Src. 11. No person but a citizen of the United States, and being a 
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bona fide stockholder in his own right, which he shall have held 
least three months pre Vlous (OXCe |) toat the first election), shalt be 
preside nt or director of the company ; nor shall any stockholder vote 
in person or by proxy at any gener al or other election rexcept 
407 the first) who shall not have held) in his own right the share 
or shares on which he offers to vote at least three months pre- 
vious to such election. 

Src. 12. Stockholders may yote in person or by proxy, and In 
the eleetion of directors and in voting on all tle stions which come 
before cl meetiig of the stoekhol lers, or whic hh ray be submiitt “«d 
to the deeision of the stockholders, in any other manner, the owner 
of one vote tor each and CVery share he, she, or they Mav OW), as 
atoresaid., | 

Sec. 13. The said company may purchase, have, and hold, in fee 
fora term of vears, any lands, tenements, or hereditaments which 
mav be necessary for said road or appurtenances thereof, or tor the 
erection of depositorics, storehouses, houses for the officers, servants 
or agents of the company, or for workshops or foundries to be used 
for the said COMMpanV, OV procuring tiniber or stores or other mate- 
rials neeessary for the construction of two roads or its appurtenances 
transportation thereon. 

Src. T+. Phe said company shall have the right, when necessary, 
to construct the said road or any branch there ie across or along any 
public road or water-course: Provided, Satd road and the n: LV1ea 
tion of such water-course shall not be thereby obstructed. 

Sree. Lo. When any lands or right of wav may be required by said 


company for the purpose of constructing their road and, for want of 


or for ellecting 


= 


agreement as to the value thereof or from other cause, the same can- 
hot be purchased from the owner or owners, the same Mwy be taken 
at avaluation to be eee by five commissioners, or majority of them, 

to be i pointed: by the circuit court of the county where some 
Ls part of the lands or right of Way Is situated ; and the said 

commissioners, before they act, shall severally take an oath 
before some Justice of the peace faithfully anid IMmpartially to dis- 
charge thie duty assigned them a making the said valuation the 
commissioners shall take into consideration the loss or damage 
which may oecur to the owner or owners In consequence of the land 
being taken or the right of way being cumbered, and also the bene- 
lit and advantage he, she, or they may reeeive from the erection-or 
establishment of the said road or works, and shall state particularly 
the nature and amount of each, and the exeess of loss ; ne damage 
over and above the benefit and advantage shall form the amount of 
valuation of the said land or rieht Ol Way. The proceedings of said 
re gaa rs, accompanied with a full deseription of said land or 
fin of way, shall be returned under the hands and seals of a ma- 
jority of the commissioners to the court from which the commission 
swited thus to remain of record. In ease cither party to the pro- 
ceedings shall lp) peal from the valuation to the next session of the 
court granting the commission, and eive reasonable notice to the 
opposite party of such appeal, and the court shall order a new valu- 
ation to be made by a Jury, who shall be charged therewith in the 
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Sec. 1S. Tfany person shall willfully or maliciously destroy, or in 
‘ hurt, damave, Or obstruet the said railroad, or any 
—— or any vehicle used for orin the transportation thereon, sueh 
Perso ¢ Pepe r=-Olls sO offending shall be liable tO be indicted therefor, 
and, Ol, COM rection shidi De Huprisoned not more than SIX nor less 

h, ania praive at line of not less than LWehly dollars, and 


| 1} ble LO pay al] the expenses of yee the Salhie 5 
and it shall not be competent for apy person so offending against 
Provisions oO| this clause t » defend himself by pleading or 
4] ] Oo) sine the evidence that he Was thre owner, or age ht. or serT- 
Vant Of the OWL of thie land when such Sack maie ee hurt, 
damage, Injury, or obstruction was done or caused at the time the 
same Was caused or dom 
See. To Every obstruction to the safe and free passage of vehicles 


1} ee i a eer Sy) ee. : 
Ol, the salad Toad Silalk be CGeewmMed a PUT ¢ nuisance. and Tey be 


anal las sueh by an. officer. o1 “vent, or servant ol the company, 
a ie ae Re ee eee Nee mee ype ee ee . 
aha tie person cauising sueh Obstruction may be inaicted and pun- 
oer a ke 

ished for erecting a pubile NUtsAalice 


Sr. wh bie sald Company staal have arignt to take, at the store- 
. © 7 
is 


\ 
iy | : > 7 : : : -_ ] - ?* , ‘ 
they mav establish or annex to then road, all COO* WaPCs, 


} 7 1 a - 4 ‘ > 4 or o* <> - . . ; y 
merehanhaise, and produce mMtended fo} LPalisportation, slog ie the 
ee ct; a: en ere Dw Sas oo ae | reas ity] 
ruies OF priority, and charge ana receive such just and reasonable 


: ] } won Sy ae . 
COT} bysah lion iOr storage as they bv rules nay establish (whieh they 
1} " } ail : 1 \ » ‘ . ‘ = ; , } , ss . , + oad 
i cause to be published), on as may be ftixed DV agreement with 
t ; : : 


i } i ? — . . 
tine OWRE] nieh Mav be distinet frome the rates of trans} portation. 
Yau (8) ta — ; ae " — = ‘ " } ~~ ! 
SEC. 21. Line prolits Of the Company, or so muehn theaced as tne 

] ] : 1] ’ 1} , r 
hon (2 OL Gil] (> mav deem advisable, shad. whe) i the atk I's ot the 
COMIpanV Will pernmalt, br semi-annually divided among the stock- 
Ll | I sit Bs oe SS 
PEPTIC. Oe 184 _ POrtLIOn tO Lie SLOCK CaCh) TIAV NOt 
¢ se .er? . | . = . . . 
3 ' ele) 4 j - 3? . " " “ 2? <> . ‘ 4 . + " é 
SEC. 22 Whenever, 1n the construction oO] sald Pou it shall be 
| eee: —* eo ee eee ee id ” : J 1] 
necessary to Cross OFT WWNtersect ANV eStavlIsHed rou Or WAV. 1] Sna!i 
+ | - ? ’ aed _ » ey tF - 4 \ , se ao > ] ° : } . { 
be hhc autv of tiie Colnpany to Construet sald round Across SUCH eStaD- 
lished road Or way, SO as Not to Ih pede Urn passive Ol transportat lon 
. ~ ; . i : 
Ol Persolis ' pol pel VY alone?’ tiie sallk Or Wilell If hall be necessal\ 
; A Cee ee? eee ee + a oe 1} a Pee, © . 
{ ) Jie bro ih Ulue mana OF anv Inalvlid heehee a shall De Lhell (AULT to 
provi iQ] oo ea Tr) | MiIVICNal ral we mol a YT) Way 4 ' WaiVs aACrOsSS sald 
> 1 a 
road trom) one part oF tis i Wi TO The other. 
{1 ) ri] ; i ¥ — } 
11? DL ant CD i lie = ¢ id] cA Pr}yoeL TL bictil LOSS SUCH) Adaditiona 
7 . E . : a .. ' = 7 
powers as WAa\ ay Conventlent for the due and suceessful CAC- 
A 
7 _ : + | } »t1 ,?? wPpeer PVT } 1 +] i al rf ' } a } ? | 
CULION Oo] tlie mHawers CVahHntecd Tl) this Charter, Awad Tor the sBhUC SOLU 


» * } 7 
COMSLPUCLION alia manaAgeMeEH ()] Lie WOK, 


city ae &. ee eee Pere gk re ek a oo , - 
mec. bt. Lillis Charter shall be amended Trom time by the Legis- 


] | ! ° 
lature, whenever the president and directors shall unanimously 
» 4 ry ° 62%? , } > 1 es ae ; or ’ Bs } ; dis ; > 
pel tition POY aMehawnIehHLtS, =p C1IviIne h the Petition ime NALULPre Ot 


i 
such amendments; and when such amendments shall be adopted 
by the Legislature, and sabmittee to the directory, and be accepted 
and adopted unanimously by the president and direetors, they shall 
be obligatory upon the stockholders, and not otherwise. 
SEC. 20. Lhe p14 sident and dito clerks agelts, oflicers, and 


servants of said company shall be exempt from military duty, except 
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in cases of invasion and insurrection, and shall also be exempt from 
serving on juries and working on public roads. 

Src. 26. The company shall have fall power and authority to 
purchase and own such number of slaves as Play be NeCessaPry for 
the construction of said road, and for keeping the same in repair. 
said corporation shall be 


Sec. 27. If. by deeree or otherwise, the 


dissolved, the president and directors ot sid COMIpPany are created 
vith such powers only as may be necessary to collect the 
{ 


trustees, 
debts due the COM pany anid Preserve the Prope rty and elleets o the 
company to those who may be entitle thereto under the charter, 

Sec. 28. The Cap ital stock of said company shall be exempt from 
taxation until the road pays a dividend of six per cent., and the 

road, with all its fixtures and appurtenances, Including work- 
shops, warehouses, and vehicles of transportation, shall be 
exempt from taxation for the period of twenty years from 
= completion of sad road. 
~ That said railroad shall commence on the west bank 
sIppl river, opposite the city of Memphis, running in a 
| etion to the town of Little Rock, on the Arkansas river: 
to be located in such manner as the board of directors may deem 
most advisable for the interests of the COMPANY. 

SEC _ 30. That said company may use all stone or timber that may 
be Necessary for the construction of the road free of charge: Pro- 
vided, same shall belong to the State; and where such stone or 
thiinber be longs to individuals, and shall be necessary for the con- 

truction of the road, the COMMpPany shi il] “ ive the ania, ice adppro- 
priate such material to said purpose; and if the owner or owners of 


oP 
£ ko, 


A 


such material shall demand payment for the same, and the owner 
or owners and the company cannot agree as to the vaiue, three com- 
nilssioners may be appointed im the sam@way and with the same 
powers as are fixed for the valuation of land in the fifteenth section 
of this act. The right of way through all lands owned by the State 
is hereby given to said railroad company. In the event that the 
sum of four hundred thousand dollars shall not be subseribed. as 
required in the fourth section of this act, then the said subscribers 
may construct a rae road, beginning at the point designated, 
opposite the city of Memphis, and extending th ig the low Jands 
of the Mississippi, to some suitable point on the St. Francis river, in 
the direction of Little Rock ; said plaik road to i constructed in 
cl eood and sufficient manner; to be eraded not less than twents 
in width, and covered with plank not Jess than nine 

L | -f eet, the bed or grade not to exceed three deerees ; the first 
gate on said road to be eae at or near the Mississippi 

river, and for every additional five (5) miles, when —_ leted, they 
shall have the p rivile eo Of e —— an) ul litional toll-eate, and shall 
have the aes r to charge and collect the following tolls at each wate : 
lor every wagon, four horses, mules, or oxen, twenty-five cents: for 
each wagon hauled by three horses, mules, or oxen, twe ntyv cents ; for 
every wagon hauled by two horses, mules, or oxen, fifteen cents: for 
CVCry one-horse Wagoh or Cart, ten cents: for every pleasure Car- 
riage drawn by one horse, ten cents; for each man and horse, 


nd ain laa eee 
‘ ~ S f 
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five cents: for each horse and mule, five cents; for cach head of 
enttle, two cents: for each head of she eC |) Or hoos, one Cent per head : 
all the powers and privileges granted in the preceeding sections of 
this act to the Memp his and Little Rock Railroad Company not in- 

‘ONSISI eli with the object Conte mip: iT tec nore tine the privileges to 
construct this }) dank road, be known and stvled the * Memphis 
and Little Rock Plank Read Company, are hereby granted to said 
plank road company: Provided, That nothing in this act contained 
shall be so construed as to extend any rights, privileges, or immu- 
nities fora longer term than ninety years. 

Approved January 11, 1555. 


An act to amend the charter aye the Memphis +} 
road Company. 


Section 1. Be it enacted by the General sseml y f the State os 
Arkansas, That the Memphis and [i 
shall have power and authority to 

some point on their line between White river a: 
Hh>) sas river by the most direct, cients route to Pine 
1 Jefferson county, Arkansas. 

Sec. 2. Beat further enacted, That sat lroad company 
— the same powers, franchises, and | In build 
operating sald branch road that 1 
ments thereto upon their jot trunk 

SEC. 5. Be it further enacted, That said railroad company 
have the right to erect all re bridges across navigable streams, 
both upon the main line and said branch road, providing suitable 
draws the reto tor the Passage of boats. 

See.4. Beit further enacted, That said company shall havethe power 
to regulate the rate and price of freight and the fare’ of passe . 
transported over their main line or said branch. 

Sec. 5. Be it further enacted, That all lands whic 
heretofore been subscribed, or may hereafter be subseril 
in said road or branch, be, and the same are hereby, exempt from 
tuxation for the period of five years from: and after the passage ot 
this act, provided the same shall not sooner be sold to other parti 
14) 

Kirst Mortgage of the Memphis & Little Rock Railroad Company. 


This indenture, made and entered into this first day of May,in the 
vear of our Lord one thousand eight hundred and sixty, a tween the 
Memphis and Little Roek Railroad Company, a corporation duly 
chartered, organized, and doing business within the State and und 
the laws of Arkansas, of the first part, and Sam. Tate and Robt ©. 
Brinkley, of the city ot Memphis, 1) the State of ‘Tennessee, ana 
Creorge ©, Watkins, of the CIty of Little Roek, in the State of Ar- 
prcdl ‘t, Witnesseth : That. tor and In consideration 
| 


se 


i 


( 
kansas, of the second 
of the sum of five dollars, cash paid by the party of the second part 


the receipt of which is hereby acknow ledved, and the other consid- 
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. a } E Re ] as ie 
erations hereinafter appearing, the said Memphis and Littl ( 
° . , } 1 . 7 } ' ; 
Railroad Company have thisday vy bareaimed and sold, an , by 
convey, to the said Sam. Tate Robt C. Brinkley. and ¢ re (Ct 


Watkins, the Memphisand Little Roek railroad, extending from the 
west bank of the Mississippi river, opposite the city of Memphis 
aforesaid, to the citv of Little Rock, in the State of Arkansas, its 
road-bed, night of way, and all works and rolline-stoe! of or be- 
longing to said company, together with the charter by which 
said company was incorporated and under which it is organized, 
and all the rights and privileges and franchises thereof; and also all 
the lands lying in the State of Arkansas granted to said puriv of the 


{ L( Lied 
first part by the State of Arkansas by the act he | 


said State, approved January 19th, 1855, and by the act of the Con- 
cress of the United States, approved the 8th day of February, 
417 1853, which said Memplns and Little Rock 1t qd (om- 
. now own, as more particularly sct forth and described 
m “ Exhit vit AL’ ar ly ppe ndix to this indepture, conta er a st of 
sald land Ss, al nad te ich reference is here made to 1d tify the sam 
to have and ke tet Gee Tate, Robt C. Brinklev, and Georg 
C. W aii their suecessors and assiens, forever: and th Loparty 
f the first part doth covenant to and with th: Dartlies Of the second 
part that they are lawfully seized and possessed of said lands, road 
bed, and right of Way , have a wood rielit tO Conve thle Salty rnd 
that they will forever warrant and defend the title thereof to the said 
parties of the second part, their “LLC ssors and asstens () but 
this deed is made for the followine purposes and upon the following 
trusts, and no other purpose ; that is to say: . 
Whereas the said Memphis and Little Rock Railroad ¢ Mpary, 
in order to raise money for the purpose of building and equipping: 
. e ° - > A i 
their road and giving the same full operation and effect, have 2 
solved, 1) il veneral meeting of thi sto ay Le Ss. tO 15 ( 


LO ISSUC THe DOTIG 
oO] i le COMPA nV bO an ahyoupl ere. CX CeCeECCLTITO Crvrye >>?) > + | i 


H 4 i i i i i Bee f eneen 
dred thousand « lollars, to wit: Said lb «| 14 bye fa] {| rot 


\ 


" ‘ 4 * 1 } ! ‘ 116 
thousand d cl wiih cs Wha Oa Me ae ae 
i\OuUsSal) dollars « Chl, PaAVabvil ()} Lil iSt dav Ol WAV, 12) i! 
( — > ceo : 3 4 } 
150, to bearer, | With Interest at the rate oj Cl1AHL pe Cell. pel - 
3 , ae i | | i? , . . ua ¢ ! 1 
num, payable s eml-an Whuaiiv Oh the rst davs of Mav ane No- 
? . | > a a | “s oa . . : 
vember « yf each and every vear thereafter tii the maturity Of sald 
, > + 3 : ] } } | . ‘ . " ’ ° 
bonds : te) whieh COUpons shal] be attaelr c sid bonds CaPlno 
. } on . ; , . *y . 
evel date with LilIs indenture. anid belne eonvertib | Ori ti 


-, in . cil " re he 
Into the stock of tl omMpAany dl fi Feet ee 
bonds herein secured by a certificate thereon to that effect, 

418 signed either by said Sam. Tate. Robt € ty 


Sel id] SAM. Pert : hob { j ri beay’ ()y" 
TQ vaue' . ’ tl — ] ] ‘ ies ° ’ i. nae ° 
George C. Watkins; and the Memphis and Little Rock Rail- 
| S| . . 
road Company being desirous to secure to the holders of said bot 
] e . os we 2 \ tid: i140) i i { } = cr i cas. 
, ( ay "Ch Se rf 7 en, © , »y* ‘ } ’ ’ tm 
WHO Mas pure Hane vile ame, OF advan OMe YN thie (id) ()} hold 
the same for any lawful purpose, the prompt and certain pavment 
of the interest on said bon | 


is, as it mav fall du —neeordine t iB 
coupons thereto attached, and also the prompt atl coviatn ‘ee 
of the principal ot wail mado when the rier ty bps ) ai 
payable : Now, to effect these ie “Pete Ss pa . se ee 
the following stipulations and agreements are ent Satie <1 Cr 
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Fourth. It is also further understood and agreed that In the event 
the proceeds to the sale of the lands heretotore provi ided f for shall 
fail to meet the interest or principal of said bonds, as the case may 
be, then, asia further SCCULITY TO the holders ot suid bonds. the seul 
su. Tate. Rob't C. Brinkley, ana Creorge U. Watkins shall, Ubon 
the written request of a majority In number and value of those OWnh- 
ine said bonds, by virtue of this authority, take possession of said 
Vi railroad Wn its entire le ngth, of Its de pots, moran d- bed, rich t of Way 
franchises, rights, and privileges, rolling-stoc ‘Ak, and eve rvthing ofor 
pertaining to said road, and shall ran or operate said road for the 
term of five Vears from the dat eof sald Possession, anid the het carvii- 
ines of said road, made during said time, apply from time to time 
to the completion of said road. Tf the same should be Incomyp)] let 
and the surplus money over and above such amounts of the net 
earnings as may be thus expended, they shall app Iv from time to 
time to the payment of the imterest or the prineipal of said) bonds, 
cls the Sdbaie may become due, or to both if both principal and Ill- 
terest he oH and t unpaid : and if, al the ena ot sad Cerny of five 


Ved s, the nel t earnings of sad rowed shall hot have dischareed 
4°] a. princi ral and interest of said bonds. then, and in that 


event, upon the written request of a majority in number and 
value of the holders of the unpaid bonds, the said parties shall ad- 
vertise said, road, right of way, road-bed, warehouses, depots, and 
depot erounds, rolline-stock, its charter rights, privileges, and fran- 
chises, and all property owned by said railroad company for sale for 
two months in at least one newspaper of most veneral circulation im 
the city of Little Rock, one or more newspapers published in the 
city of Memphis, ane such other cities as to the said Sam. Tate 
Robt C. Brinkley, and George C. Watkins may seem proper, said sale 


to be at Men 1}? his. in the State of Tennessee: and. in pursuance ot 


Sad hot Ice, shi: 1] Se 1] the same to the hiehest bidder, for Cash, and 
apply the proceeds, after deducting all expenses and reasonable 
charges, to the extinguishment of the bonds and interest thereon 
aforesaid. And the said parties of the second preurt shall, in the event 
of any sale by them, cither of land or otherwise, under the power 
herein conferred, make to the peer anal Or purchasers cull Necessary 
deeds of conveyance, and the same shall forever bar and estop the 
Memphis and Little Rock Railroad Company. 

oo It is also further understood and agreed that in the event 


the de ath. hie ntal Ine aupacit YY. re moval. Or resignation oft elthe ‘y oft 


the parties of the second part, the one or two remaining, as the case 
may be, shall have and exercise all the rights, powers, and duttes 
hereinbefore conferred upon t the three,and in the event of the death. 
removal, ment: i. Incapacity, or resignation of all three of the per- 
sons aforesaid, then a majority in number and value of said bond- 

hol oa Mav apply to any court in the State of Arkansas 
422s having jurisdiction thereof, and have one or more trustees 

appointed in the room and stead of said parties of the second 
part; and such person or persons substituted shall and may have 
ana eXerclse all the powers, }) rivile res, and duties he re in contferre YE 
upon the trustees aforesaid: and all his or their aets in the premises 


a on 


mm 
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shall be in ke manner binding upon the party of the first pert. 
And said Memphis and Little Rock Railroad Company do hereby 
waive all benefit from stay or appraisement laws, and do declare 
that any sale made in pursuance hereof shall confer upon the pur- 
chaser, or purchasers, a fee-simple title, absolute, free from all equity 
and redemption, 

In vitness whereof the parties of the first part have caused their 
corporate seal to be hereunto affixed, and the same to be subscribed 
by their president; and the said parties of the second part have set 
their hands and seals the day and year first above written. 

La JOHN ROBERTSON, 
Preside nt. 


Signed, sealed, and delivered im presence of— 


125 exuipir C. 
Necond Mortgage of thie Mi mphis ane Littl Rock Railroad Company. 


This deed, this day made by and between the Memphis and Little 
Rock Railroad Company, a corporation existing in and by the laws 
of the State of Arkansas, and Ilenry I. Vail, of the city and State of 
New York, witnesseth : 

That the Memplis and Little Rock Railroad Company, for the 
considerations hereafter appearing, his this day eranted, bargained, 
and sold, and by these presents does convey, to the said Tlenry F. 
Vail all the lands, franchises, rolling-stock, iron rails, cross-ties, 
road-bed, right of way, and depots and depot buildings, as well as 
every other species of properly owned by this COMMPAanyV, OF Whieh it 
may hereafier acquire by purchase or otherwise, pertaining to the 
main dine of said road from Memphis to Little Roek, and also to 
pledge the het receipts ot sald road, LO have ana Lo hold the said 
granted property to the said Tfenry F.Vail, and his heirs and assigns 
forever. And the Memphis and Little Rock Railroad Company 
hereby covenants with the said Tlenry Fr. Vail that it is lawfully 
seized and possessed of all the said granted property, has a good 
right hereby to convey the same, and that it will forever warrant 
and defend the title against all lawful claims. But a part of the 
Property hereby conveyed Is subject to a former deed Ory mortgage, 
made on the Ist day of May, 1860, by the Memphis and Little Rock 
Railroad Company to Sam. Tate, Robert ©. Brinkley, and George C. 
Watkins, which is of record in the office of the recorder of the county 

of Pulaski, in the State of Arkansas, to which reference Is now 
{4 here made, for thie PUPpOse ot raising the money hecessary LO 
complete its railroad and equip the same, and put in full op- 
eration and pay past-due coupons on first-mortgage bonds, and all 
outstanding past-due habilities ; the stockholders of the Memphis and 
Little Rock Railroad Company have at a general meeting, held at 
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12S Exuipir D. 
Deed of Ll ary KF. Vail. Trustee. to Stillman Witt. 


ae Indenture, made and e ‘xecuted this 17 ith di ay of Mareh, A. D. 
one thousand eight hundred and seventy- erie at Hopefield, county 
of C rittenden, Sta 
the city of New York. tate of New York. as trustee of the second 
MOrltyes age, and Fiprioeaee Vv the — and Little tock coe 
( oOmMpany, a COPpore ition eX] sting In and by the laws of the State of 
Arkansas, and exeeuted on tli “Ast day of March, 1871, of i first 
part, and Stillman Witt, in trust, of the State of Ohio, of the second 


part, Witnesseth : 


That —theday and date last aforesaid a certain deed of mortgage 
was executed by said railroad, as party of the first part, unto the said 
Henry F. Vail. as trustee. of the second. wherein and wher by, after 


reciting that the said ace company, for the purpose of raising thy 
money necessary to complete its railroad and equip the same and put 
it in full ‘6 ration, and pay past-due coupons on the company’s first- 
mortgage bonds, and all past outstanding abilities of said company, 
had been authorized by the stockholders of said company, atu general 
mecting held at [Topetield, State of Arkansas, on the loth day of Ieh- 
ruary,1S71,to issue the bonds of said company, to be designated second- 
morteage bonds, to the amount of one millionof dollars,each bond for 
the sum of one thousand dollars, dated on the first day of March, 1871, 
and payable on the first day of January, 1901, to the bearer, 
429 with interest at the rate of seven per cent. per annum, pavable 
semi-annually on the first days of January and July ineach vear, 
until the maturity of the bonds, for which coupons were to be attached 
to said bonds, and for the purpose of securing the prompt payment of 
the said coupons for interest as they matured, and for the further pur- 
pose of securing the faithful payment of said bonds, when they should 
fall due, and for no other PUPpose, the said railroad COMMPany 


granted, bargained, and sold, and by said presents did convey, to said 
Henry F. Vail all the lands, franchises, rolling-stock, iron rails, 
cross-ties, road-bed, right ot Way, and depots ana depot bual lines, 


as well as every other species of Prope rty owned by suid COPAY, 
or which it might thereafter acquire by purchase or otherwise, per- 
talnine LO the mad line of sad road from Memphis LO Little Rtock. 
and also pledged the het receipts of the road aforesaid. and the sed 
railroad company then and there covenanted with the said Henry 
I’. Vail that it was lawfully seized and possessed of all said granted 
property, and that it had a good right thereby to conyey the same 
and that it would warrant forever and defend the title against all 
lawful clams; but it was then and thereby further conditioned that a 


part O] the property thereby conveyed, wi as subject Lo: former deed of 


morte. tre The ade on the first di LV oft M: ay, LS6OO, by the sad Memphis 


and Littl » Roc k Railroad CU OM pany to Sam. Tate \ Robert C Brinkley. 


and George ( ; Wat kins. whiie hh Was of record 1n) the office ot t he re- 
corder of the COUNTY of Pulaski, and State of Arkansas. LO whi ich ref 
erence Was then and there made, and the said railroad retalming the 1c 


te of en by and between Henry F. Vail, of 
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power to sell, convey, and a of the lands in the schedule attached 

to said morte@age deseribed, the proce eds of said sale to be cLp)- 
450 propriated to the payment of such of its e preven: Indebtedness 

as was a lien or charge upon the property thereby conveyed, or 
for the purpose of paying the coupons or bonds that were intended 
to be thereby secured ; and whereas it was further covenanted and 
agreed by and between the said railroad company and said Henry 
I. Vail, as such trustee in and by said deed of second mort; wage 
and was thereby further conditioned that if the cCOUpons al ae shed ‘i LO 
sald bonds, or any part of them, was not paid at maturity, then the 
said Flenry I. Vail might, after the coupons shall have been due 
sixty days, ~ the request, In writing, of a acueiity re number 
and value of those holding the coupons that are due and unpaid, 
take possession of and sell a sufficieney of the property thereby con- 
veyed to him to pay what remained unpaid of the sar coupons, 
after advertising the same in the manner as other sales of similar 
property are required by law or by custom to be advertised, and 
such sale was to be made either at the city of Little Roek or at the 
eastern terminus of said railroad that the said Henry F. Vail might 
eleet, and should be—the highest bidder for cash, and in ease of such 
sale the said Henry I’. Vail should have the right LO designate the 
property that should be sold for es said purpose; or, if the ma- 


jority in number and value of the holders of the coupons that might 


remain due and unpaid should eleet to do so, they might postpone 
the sale of the property thereby conveyed for the payment of the 
said COUPONS that are so due and unpaid or the pe} riod of twelve 
months, and at the expiration of said period t! 1e said Henry I. Vail 
should, upon the request, in writing, of a majority in number and 


value of the holders of the bonds and coupons thereby se- 


S10 cured, and offer for sale and sell all the property thereby con- 
veved to him in the manner, upon the terms, and the time 


and place theremnbefore prescribed for the sale of the Propel rty there- 
by conveyed for the payment of said past-due coupons, and, after 
making said sale, said Henry FY. Vail should make proper convey- 
ances of the property sold, and if the sale should be made for the 
PaVvrrent ot Col Lpons only, after paving the Necessary CXPenses, he 


} 
] 
4 


t " ’ ‘ 
Lil pct Wel 


eT} 


should Appropry ite the proceeds of the sa 
coupons for Interest as ue eht remain due and unpaid, and surrender 
uch as he might pay to. the Memphis and Little Rock Railroad 
Company, and if the sale should be made of all the property there- 
by conveyed, after the coupons shall have been due and unpaid for 
LC we or months, as thereinbetore provided, then the proceeds ot the 
sale, af the paving of the necessary expenses, should be apphed 
pro ser to the payment of the coupons that should then be due 


and the principal of the outstanding bonds, and after the payment of 


all such CXpehses, COUPONS, « nd bonds, t] he balan ap be paid to 
said company ; the Memphis and Little Rock Railroad Company, In 
and by said deed of second ee e, Waived he rieht of equity of 


rede mption In or to any property which might be sold under the pro- 


visions of said deed, and also waiving the benefit of any.and all ap- 
praisment, he ac or stay laws, and then and there and thereby 
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agreeing { tha thet tle of the purchaser should be absolute Upon 
com plet t10n . the sale and the payment of the purel ise-money, all 

aid deed was duly executed, acknowledged, and afterwards record 

reo! rhye - lo awharnae thy }, Baca . a vy) ° a1 1?) YV97? 
properly , lila Wilereas { i (Vers Qi cb Tibet mit at nee 

432 ber and value of the bonds issued by said Mempiis an 

Little Rock Reulro: | Company minder s 1 mol Ong dee 

» . : : ad 
of date of Ist dav of Mareh, 1871, as aforesaid, did on \ 
writing, the said I] wry ie. Vai trust iii 6S uid eed, aree 
of the first part hereto, that said company failed or refused to] 
th CONpons on said bonds held hem tha ryalur'e fon the in 
day of January and on the first d ff Julv, 1872, resp vely, a 

| 
cording to the terms and conditions of said « ons, and t tl 
holde rs of such OUPONS elect a tO }) POT thi Cl r CLION ¢ are, 

COUPONS, and el sale QO} the MPOpPerey CONnVE ved DV Said 1 rigagve I 
their payment of the said coup s that matured on t] =f da 
January, 1872, for twelve months thereafter. as provided an sal 
mortgage, and said term of twelve months had elapsed L expire 
and no provision had been made b d Memphis and [Littie Koe 
Railroad Company for the payme of said coupol ind they, t 
said sbtseriged ot il majority i nt mbe ‘ na valu of s ay dis 
account of such failure to pay 1 coupons, did ther a 
and Beant | in writing, the said Henry F. Va 3s uster 
make sale of all the property of all kinds, real, pers | | LIX 
including lands, road-bed, right of wav, warchouses, dey 
erounds, rolling-stock, charter rights, privileges, or frau 

> — s . ‘ . , 
urter of sald Memiplius and Little Rock Railroad ( ae 
onveyed to said [lenry IF. Vail. as trustee " 
second mortgage, in order to pay, first, | HOSES ; : 
second, to the payment Pro ate yf 1h} Hid COUPO!) 
bonds and thre bonds i sald « yyrh} 1 \ 7 Cy}'e tg] 
the payment whereof s morteage deed co 
A338 whereas the said Tlenry EF. Vial. party of thi Stop 
as such trustee, did. after reeciving said written not 
to be rrepared cl printed HOLICE hat he wo d. PUPsStlitlies 
Witte request and direction of thre hol ers of aon mt? \ yore do 
and value of the bonds issued bv the said Memphis and | 
° : ‘ : . ‘ a. ai 
Railroad wile gi under said de a of norteaee of « e> 
day of March, 1871, on account of the failure to yp. 

UpoNns ca and that matured on said bonds on (i ) 
January, 1572, and first day of July, 1872, as aforesaid, o! - 
and would sell, to thy highest bid r on Monday Hh, 
day ol Mareh, « lolt Cy) hundred : | seve»nt' -thr e ay body 
O! { n o'clock a.m. and thir o¢ioeck p.m. of sald re 
Hand, at the eastern terminus of tri Mii mptis an Poel 
wal Vy prada — ik IN od, 
road ¢ om pany, ail the lands, franchises, and rolline-stock. iron rad] 
cross-ties, adic d, right of way, depots, and depot buildines. chia 
rights and privilege sand every othr r speci ! 1 4 lon 
to said company, or so much thereof as mielt * iMheient 4 . : 
first the IY heNncee q ¥y ea ol é' rs L 4 { i i ’ 
lirst, the expenses of said sale, and, second, the paviment po mn 
the unpaid coupons due on said bonds secured % “aid — wnoe. but 
ms d sale ' said rey world h a | ‘ins Miggs . 
ale sale of Salc property WOU D¢ made subject LU the lien Oli Li) 
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valuation, and stay laws, and by absolute title to the purchaser, so 
far as said company Was conce ned, subject, however, to the lien on 
the whole. Or any it thereof, that might eXIst In favor of the 
hol le Ts ot the bonds > known as the first-mortgage bonds Of snd COM- 
pany, amounting to one million three hundred thousand dollars, 
seine the coupons thereon that have not been paid, and which mort- 
cage was executed on the first day of May, 1S60, to secure the pay- 
ment of sad bonds and COUPONS by said Memphis and Little 
Rock Railroad Company, of the first part and Sam. Pate, Robert 

C. Brinkley and George C. Watkins, of the second part, 
436 and which mortgage was duly recorded; and, furthermore, 

subject to all liens of the State of Arkansas upon said prop- 
erty,or any part thereof, arising previously to the lien of said second. 
mortgage deed, and also subject to all other hens whatever that are 
superior to the lien created by said mortgage deed, and for the dis- 
charge and payment whereof, and every part of the same, said prop- 
erty so sold was to be held by the purchaser hereof, hable and sub- 
ject, and when and where the said Stillman Witt, party of the second 
part hereto, being the last and highest bidder, became the purchaser 
thereof for the sum. of fifteen thousand dollars, and subject to all the 
liens aforesaid that existed prior to the execution of said second- 
mortgage deed, and then and there at said sale, and previous to its 
taking place, estimated and announced by said trustee publiciv as 
amounting to about three million one hundred and eighty thousand 
dollars probably : 

Now, therefore, this mdenture witnesseth: That the party o 
first part hereto, for and in consideration of the premises and the 
sum of fifteen thousand dollars, so bid as aforesaid, to him in head 
paid by the said Party of the second part, cL} the CNX Press Ul ler- 
standing and agreement that said property is held by the purchaser 
sub Ke ct to the full discharge and wie of the above deseribed and 
all Ot ther lie NS Upon s aid prope rty th: ah e xisted before the ON eution 
of said second mortgage, has bargained, sold, aliened, —— 
leased, contirmed, and conveyed, and Lb ; these presents do = I); ry Ain. 
sell, alien, remise, hie a ta convey, subject to the lien 


‘° 
i 


on the whole or any part thereof that mav exist. in favor of 


LO7 the holders of the honds known as the first-morteag bonds 
of said COMPpPaly, amountin if to one million thre hundred 
thousand dollars, and the COUPONS thereon th; at have not been paid, 
and the payment whereof was secured by deed of mortgage duly 
executed on the Ist day ot May, IS6GO, by said Me mp his pail Little 
Rock Railroad Company, of the first part, and Sam. Tate, Robert © 
Brinkley, and George C. Watkins, of the second part, as trustees, and 
which was duly recorded; and, furthermore, subject — all liens of the 
State of Arkansas upon the property by ae hoesinidines and hosountios 
described and conveyed arising previously to the execution of said 
sccond-mortgage deed of said COMpany, under which this sale is 
made, and also subject to all other liens whatsoever that are s Uperior 
tothe lien ereated by Sil] ic] Thi rleaee de 7 dL. ‘atled the sccond- mMorteave 
deed, unto the : caid party of the second part, Stillman Witt, in trust, 
forever, all the lands, franchises, and rolling-stock, iron rails, cross 
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ties, road-bed, right of wav,and depot buildings and depots, charter 
nights ana privileges, ana all the rights, eredits, anid effects, and 
every other species of property of any nature and kind whatever, 
together with all and singular the tenements, hereditaments, and 
appurtenances thereunto belonging or in any way appertaining, as 
the same are described and conveyed in and by the said indenture 
of mortgage, and also all the estate, right, title of interest, property 
claim, and demand whatsoever, both im law and equity, ot the sa 4 
Memphis and Little Rock Railroad Company, as well as of said 
party of the first part, as trustec as aforesaid, as fully to all intents 
and purposes as the said party of the first part has power and 

authority to sell and grant the same by virtue of the said 
15S second- mort rage decd ; t o have ana hold the said above or anted 

and col veyed premises, subject to the several Hens above 
specifically described or Vener lly allu ded to, but free from all right 
or equity of redemption, ete., on the part of said Memphis and Little 
Reek Railroad (Company, with their appurtenances anid eVEry part 
thereof, unto the said Stillman Witt, in trust, party of the second 
part hereto, forever. 

In witness whereot IT, Henry I. Vail, party of the first part, as 
trustee as aforesaid, have hereunto set rhiy hand ana private seal, 3 if 
Lopetield, COUNTY of Crittenden, State of Arkansas, on this the 17th 
day of March, A. D. eighteen hundred and seventy-three. 


HENRY FF. VALL, 7rustee. 


Signed, sealed,and delivered in our presence. 
GhkO. A. GALLAGHER. 
JOHN W. D. GARGINELO. 


39 lexuipir Is. 
Deed of Still invan Het? 


This indenture, contract, declaration, and agreement, made and 
entered into on this 29th day of March, 1875, a site * tween Still- 
man Witt, of the first part, and J. dl. Wade. John J. Astor. Robert 
Lenox Kennedy, A Law, — i? Adee, William 3. Grreenlaw, 
Hu. L. Brinkley, and Sam. Tate, of the second % ut, and by and be- 
tween all of the parties hereto, Cilc hy with the othe ge Witnesseth 

Phat the Memphis and Little Rock Railroad Company, cl body 
politic and corporate, created by and organized under and by virtue 
of a charter eranted by the Legislature of the Stat eof Arkansas, 
entitled an act to Incorporate the Memphis and Little Rock Plank 
or Railroad Company, approved January Lith, 1853, did, by virtue 
ot and pursuant LO the power CLVE 1} ly the Oth) section ot sila chuar- 
ter or act, on the Ist day of Mare lh ISe., make, execute, and deliver 
to Tlenry I. Vail, of the State and city of New York, a deed of trust 
or second mortgage, by which the said Memphis and Little Rock 
Railroad Company conveyed to said Henry I. Vail all the lands, 
franchises, rolling-st OC kK LPoOr, Ve culls, Cross-tle Ss, road-bed, rielit ot Way, 
and depots and depot buildings, as well as every other species of 
property then owned by the Company, Or Which it hnueht thereafter 
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aequire by purchase or others 
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Interest attached thereto, to the amount of one militoy (heer decid ss. els 
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provided Tor IM salad second mortgage, the COMpanVv having tailed to 
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pci \ li COUPONS for interest on sald second-mort rage Do] - blad al 
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majority IN Nuniber and Value of the holders of the COUP IO] Ubipaia 
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having requested the said Henry IF. Vail, in writing, to sell sai 

property, he, the said Henry F. Vail, by virtue of and pursuant to 
the power and authority therein and thereby conveyed u | 
after due and lawful advertisement thereof. did. on the 17th day of 
March. S72. at Llopetiel: -1in the State of Arkansas, sell all ‘the 
property conveyed to him, as hereinbefore reeciteds when and at 
Which said sale the said Stillman Witt, mentioned as the party of 
the firs: part herein, for himself and for the other parti 5. Inentions d 
herein as the parties ot Liie second part, did become the purchasel 
of the said property at and for the price of fifteen thousand dollars. 
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second parties having paid te the sald S S tillman Witt h Is pro rata 
share or proportion of sald Stl Ti of fitteen thousand dollars. SO) paid 
by him to the said Henry F. Vail, in consideration thereof and of 
the premises, the said Stillman Witt doth by these presents release, 
convey, assign, transter, ——— and set over to each of the said 
lv, the proportion, share, or interest in said 
property as hereinbetore recited an d declared, subject, however, 
the Hens and ineumbranees reterred to in the said deed from the 
said Henrv F. Vail to the said Stillman Witt, and all the parties 
hereto covenant and agree that each, his heirs, representa- 
444 tives and assigns, shall have and hold his above-recited pro- 
portion, share, or interest 1n sald properts 
In Withess where ‘Ol the parties here LO have Se therm hands and 
affixed their seals the pie and year above written. 


MAN WITT, Trustee. 


second parties, ! ‘eSpec tive 


[SEAL.] 
[SEAL. | 
PSEAL. 
_ J. ASTOR. [SEAL. | 
ROBERT LENOX KENNEDY. [SEAL. 


et 
—— eet 
s 


A. A. LAW. [SEAL. | 
GEORGE T. ADEE. PS AL. | 
WILLIAM B. GREENLAW. SEAL. 
H. L. BRINKLEY. SEAL. 
SAM. TATE. [ SEAL. 


445 Exuibir fF, 

The Memphis «& Little Rock Railway Company propose to the first- 
morte rage bondholders of the Memphis & [itt le Rock Railrond Com- 
pany tO: 


Issue first mortgage rea curreney. 50-vear bond. Lo Ss? HOO OOD 
Issue second mortgage 6, currency, 25-vear bond _--- 1,000,000 
Issue Income a currency, 20-year bond RTL TE IE TS MD OOO 000 


5.000.000 


Issue OO ok ici eek nee ta eich shad accede adnan acabam 
It is proposed : 
Ist. ‘To place in the hands of the trustees for distribution, as lhere- 
inafter provided for, the following securities: 
$2,400,000, first-morteage bonds. 
SOO OOO. second-mortgage bonds. 
QUO OOO, Income bonds. 
HOO Of i). stoek. 


2nd. ‘To authorize said trustees to issue to the old first mortgage 
(7. ¢., bondholders) new first mortgage ~$, bonds for the princi- 
pal, coupons, and funded-interest bonds and coupons thereon, with 
Interest on said coupons, and to hold said old securities for the 
specific benefit of the hew bonds Issued therefor until all legal q@ue ~ 
(1OnNS are removed Or settled Sa tistact tory LO said trustees : but sald 
bonds are to be so printed across or detaced as not to be a market- 
able bond, if said trustees deem it expedient. 
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“ld. To authorize said trustees to use, either in settlement of roll- 
ing-stock debt, which is a hen on the property, or to return 
b-445 to the COMPANY pra rata as they prey’ any ag of sald debt 
SLOO000 of said first-mortgage ereht per cent bonds. 
lide. "Ve: acvlworbic said epaeuees ts aces to Ge Arkansas 
State bonds issued to the Memphis «& pattie Hoek Ranvoud | ‘o., for 
Cac h bond ef S1.000, eneh S250 of first-morte Lore -elolt percent t. bonds. 
0 second- morteave S1X per Cent. onda, S250 Income bonds, and 
50 for their face, and for the matured and maturing coupons up 
to and including April 1, 1875, income bonds tor their tace: Pro- 
vided. Seid specified issues ot Arkansas State bonds shall be pre- 
. scented on or before the first day of March, [S74, or at any other date 
the trustees may deem expedient. Tf said bonds should not be pre- 
sented by that time said trustees are authorized to issue uy the limit 
of $1,200,000: Arkansas bonds for any other bonds of | he State issued 
to railroads such amounts of any of sald nee ene eae 
therefor as ees Mav deem fit, not exceeding the pro rata, all suel 
Arkansas bonds to be held in teat by: suid tomitees tena uuaaene 
of paving the debt due by the Memphis WX Little Rock Railroad ('o. 
LO ot State of Arkansas 
To authorize said trustees to use the coupons on said Arkan- 
Sas panes Lo Pav | the interest ()}) the bonds due LO the State of 
Arkansas that were issued to the Memphis & Little Roek Railroad 
Co. as it may become due. | 
Gth. ‘Vo authorize the said trustees, In case the State of Arkansas 
shall donate to the railway any State bonds or other things on con- 
dition of said company retiring the origmal $1,200,000 State bonds, 
tO e1Ve La) the parties who May have surrendered State bonds issued 
Lo the Memphis WX Little Roek Railroad Co. a pro rata propor- 
tion of such new donated bonds upon their returning to the 
trustees, for the Use of the railway c :. LO the Income bonds 
and stock received by them on account of tl 
rendered bonds, in equal f inekudiecanel nteoas: 
7th. The COlMpanv agree with the trustees that they will reserve 
$0,000,000 of stock subject to their order, to be used in exchange for 
StOC k of the Memp his X i ttle Rock Railroad C'o., sila s toek tO be 
transferred to the Memphis & Little Roek Railway Co. as exchanges, 
and not io be exchaiaaed at above par for the face of said ou in 


bby 


le pI he Ipal of suel sur- 


new stock at its par or face value. 

Sth. The first-mortgave bondholders tO fund t hel ‘inte rest on thei 
bonds and funded interest binidls ‘xies ter Selly 1, S004, dis Gandcseeiaiaane 
eleht per cent. bonds at par, the new first-mortgage bonds to bear 
Interest trom Ist of July, 1S74, and first coupons to be paid Ist of 
January, S75; the second-mortgage bonds to bear interest from first 
of April, S75, and the first coupons to be paid first of October, LSS», 
and both classes of bonds to have semi-annual coupons attached for 
the interest thereon, payable semi-annually, beginning wit h the dates 
aforesaid. 

9th. The CN Penses of executing this proposition to be borne by the 
railway company. 
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Acceptance. 


“New York, October 18 


“Wo whose names are hereto subscribed, holders o 


’ 


bonds of the Memphis WV Laittie Roek Railroad ( oO] Pury ean 


eg , — sae ay 
interest bonds Ol sald COMPANY for t 


c 


i 


first-1no0 


. 


448 Set OPPOs] ite our names, do hereby aeecept thy Hor ‘ 
eoing proposition of the Memph isc Little Rock Raiiw 
pany, and assent tO } the — proposed, and Agrree 
our bonds and coupons to the trustees, aecordance with sa 
sition, hereby wet senha to that extent all former agreeme 
on the subject with the purchasers of said road, und | 
morte rage, only tO the extent nahi 7 in the fore KOTO pyre 
Provided, That nothing contained in our assent to this pr 
shall be construed to deprive us of our riehts and url 
ahi acknowledgement of <atistar hol) IOP tha la = c's 
‘ase to be surrendered to the trustees until all q Ns 
equitable, shall bye fully SCT led as tha lee dy t ct he new 
bonds, and the mortgage securing the same as beimne {| 
This agreement is to be executed, so far as the ss) , 
ery to the trustees ot the securities Pec ved 1 the st“ Gia 
uaryv next. 

We hereby name and appoint as trustees in the forego 
sition James Tinker, of the citv of New York: Win. Ss. PB 
Windsor, Connecticut: R. ik. Dow of Claremont, New Hlamyps! 
full power to receive the seeurities named therein, and t 
tees 1n this agreement, with the usual powers of trust: <j 
The said company shall net be entitled to issue and retain 
SVYOO GOO first-p habe ive ay ! 11]) thie ~ | ~°? A490) Oe Tt) PTH} 
bonds shall be delivered to the trustees. and aleo SP75.0 
kansas State be yn) ac endorsed by the Memphis and Lit Ie 
road Company, have been surrendered to the trustees for | 
on the terms specified. 

449 “CSigied vn Duplicate.) 
“S. N. Swenson, $81,000.00 first-morteaee bonds. 
“SN. Swenson, $45,500 interest bonds. 
oa M. Lampson X ('o.. s | SUG Hrst- orton howe Q 
UU. M. (= be i & Co., 828.560 interest bond: 


“James Tinker, 82.000 interest bonds. 
‘RE. H. Cossitt. S1O0.006 first-mortenve bonds. 
‘— , H. Cossitt, 817.000 interest bonds. 
} 


ait Ma. 8 Phelp: S?OCOO first-mortenee bonds. 


“RR. Ik. Dow, S10,000 irst-morteave bonds. 
“Edward Matthews, $522,000 first-mortenee bonds 


Kdward Matthews, SS-L.1S0 interest funded bonds.’ 


“P. Dow. for R. K. Dow. 815.000 PR, ree 
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450 expire G. 
Deed to Railway Company. 


This indenture, made this 17th dav of November, A. D. 1878. by 


and between Stillman Witt and Sept 7 Wale of Cleveland. 
? 
i 


Ohio. and John J. Astor, Robert Lenox Kennedy. and Abriel iA. 
Law, and Creorgee TT. Adee, of the city of New York: William I}. 


(rreenlaw and Sam. Tate, of Memphis, Pennessee, ana Efu. wi Brink- 


lev. of the eity of Little Roek, Arkansas, parties of the first part. 


| ) : gar : | 
and the Memphis and Little hock Railway Company, a corporation 
duly organized under the laws of the State of Arkansas, party of 


the second part, witnesseth: That whereas the Memphis and Litth 
| Rie yr \ se 4 fr ae . ) 
Rock railroad, from) Memphis, Tennessec, to Little Rock, Arkansas, 
pe ee. ae yy it Esk | 
and all of its rights, privileges, and franelises, and property real. per- 
‘ i i 


} |? 1 | | ¢ 6 > *s ¢ } + But + | tcl t ye7 + 
LOCK Eyal li Proud OTM Puy CNeECULCE tO T1] ! EfEUG S ({ < is LYus Gea 
; + ] } wf } : 
on the first day of Mareh. IS71. recorded in the proper office for thr 
] } } F } 1] - {" 
reeore, OF beers L] 1 Morrvr’ages Tt) Live COULLYV ¢ (Licis A >, elle a 
} ; pee ; 4 ° 2 } , 
Arkansas : UC VHCreas at Salad Sal Tivilede Ly Solel Vail as LYuste 
. 4 ° a } ° ’ : } ° } ] 7 
as aforesaid, Stillman Wi Of Ohio, belIng the highest adhe best 


- : j oo zx ‘ike on 
bidder, became the purchaser of sald road and its entire property 


7 } P aD ie , 1] ’ oul ; t } by ¥ | , 
for ihe sum of ftiiteen thou ana dollars, subject, However, LO a 2 rior 
° , Fi 1 1 . —_ 4 = : ‘ } — 
lrelh in davor of thre holders Oj the tirst-mortenee DOMdS OF | \lem- 
’ : } 1 } > } I ? ] ' ry 7 , 
phis and Little Rock Railroad Company, for the sum of thirteen 
, } i | }] } : | ] } 2 | ] } } ’ 
hundred thousand dollars and interest thereon, issued on the Ist day 
a 1 ] 4 
of Mav, ISGO, and secured by a mort re or deed ¢ trust, 
~ ° _ a | . ; . } ; , “4 ' : ) 4 ')> . a 
L. >| exceuted by sud company, dated on said day, to R. C. Brink- 
} ‘ pp - 7 * . . : 17 
i¢*\ ‘rae ee Pet ae (| (1e0O, \\ LEK TTS, tO Secu Li} PyoLViaie 
ie 4 ] } 4 F { } | — ] } 
(| Piye ry’ } ped Ane LLC Vest ()f i hii ()? { } \\ ,1¢*f) < Qisd rECOr Ct | 
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, + | : > . {} ._ - +> | ye | ‘ } . } ?)) ay ] 
iil tll J ie pel Oliee Tor Ulve PCCOPTCU © (LCCULS Lilfad TTTOPTLUS AV es ) tile 
, = } N wl 6 } y 7 ] 
county of Pulaski anid state ol APKaNSAS Sala Purchase Was =O 

] a Fe 4 ee ae I = } ] Le {* om) 2 ' _ 
mniade subslect TO any and ail nhs that the Astate ol Arkansas Petry 


7 1 ( 1 ! , 
have tor twelve Jrundred thousand dollars of the bonds of that 
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should { be Pound that SUCH) @ 11@N eXIsts. and aiSO subject PO 6snhy 
, . 
} 


° 4 ; aoe ° Bax , ner ee "y ; ] 

tO Siac company, to aid 1d The CONSTLYUCLION OF SHE round 
} 
| 


» | 


' ' . ” 
ther debts that hile Lt prove to be a PrloVr iileir tot 
‘ 


ly the biorteave Securing the pavrrent of seid second-mortonee 
bonds and the interest thereon, allot which ts more fully set forth im 
the deed of said ITenrv F. Vail. trustee, to Stillman Witt. trustee for 
liinise If anid associates, dated thie 7th day ot Miareh. ISco. anc also 
recorded im the Proper ollice for the record of deeds in the COUNTY 
of Pulaski, State of Arkansas, to where reference is hereby made 
and minde oa Part hereof: reference Is also made to the deed of 
Stillman Witt, trustee, t sf ‘Wm: nn Witt, J. TL. Wade. John J. Astor, 
Robert L. kKennedy, pace A. Law, Geo. T. Adee, Ilu. L. Brinkley, 
Win. 5. ea and Sam. ‘Late, dated Mareh 29th, A. D. 1S75, 
endo py in the proper office tor the record of deeds In the 

unty Pulaski, State of Arkansas, and Is hereby made part 


the Specie Interest of sald \\ itt, as trustee, deeded 


0 the above-named parties of the first part; and whereas the Mem- 


1eCVeor, Bs bOW] 


he 
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phis and Little Rock Railway Company, party of the second part, 
is vested with the franchise to be a corporation under the laws 
of the State of Arkansas, and has become duly organized 


as such in conformity to the laws of said State, with 
tO take. hold, and exer- 


Ly? capacity 1 its corporate charter 
and particularly with the Capacity tO 


CISE other franchises, 
e the contintous railway exterud- 


icquire, hold, maintain, and operat 
Ing from Hopefield to Little Roe “—e in the State of Arkansas, com- 
monly known as the Memphis and Little we k railroad or way, to- 
ecther with its appurtenances and equipments of every kind; and 
Whereas the said Memplis and Little Roek a av Company has 
agreed with the parties of the first part to buy the aforesaid rail- 
road, 1ts property and ——e and asa portion of the con- 
sideration of the same the said Me Lidyo his and Little Rock Railway 
Company has made and delivered, and is to make and deliver, its 
bonds, secured by morteaves, to the parties of the first pracrt, and LO 
trustees, by the assent of said parties of the first part, which) has 
been given for the purpose of taking up their indebtedness, that is 
or was a Hen or ineumbranee on said railroad, charter, franchises, 
and property prior in lien to the said second mortgage, under which 
the sale hereto alluded to was made, as well as other abilities, 
Which said bonds and Morteages, so made and delivered, and to be 
made and delivered, are as follows : 
lirst. Pwo mailhon six hundred thousand d dollars of its first-mvort- 
gage bonds, bearing ele@ht per cent. per annum interest, payable 
semi-annually on the first davs of leans and July in cach vear, 
and dated December 1, 1875, pavable January 1, 1904, at the office 
of the New York Guaranty and Indemnity Company, in the city of 
New York, which said railway company has secured, or is to secure, 
by executing its first morteage or deed of trust to the New 
4o5 York Guaranty or Indemnity Company of the city of New 
York, as trustee, on its railroad, charter, franchises, and PPO} - 
erty of every kind, including its Income, and dated the first day of 
December, S75 
Second. One million dollars of its second-morteage bonds, bearing 
Interest at six per cent. per annum, pavable semi-annually on the 
first days of April and October of each VCar, and dated on the see- 
ond day of pier besa IS75. and payab leon the first dav of April, A, 
DD. 1900, at the National Bank of Comimeree, in the elty of New York, 
Which said railway COMM ANY has secured, or Is to secure, by execut- 
Ing its second mortgage, dated December the second, A.D. IS73B. to 


— 
< 


Henry FY. Vail and i. B. Wesley, of New York, as trustees, on its 


entire road and property of every kind, subject to the prior lien of 


the first mortgage before alluded to. 

hired. One million dollars of its third mortearve and Income 
bonds, dated) December the third, A. D. 1873, pavable on the first 
day of April, A. D. 189-4, at the office of said National Bank of Com- 
MIeree, In the Clty of New York. 

The interest on said bonds is at such rate not exceeding seven pel 


cent. per annum as the net earnings (in said morteage or deed of 


— > Me 
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trust defined) of said railway . each calendar vear may suffice to 


pav, after satisfying the interest on the said: first) and second mort- 
PALE bonds of said COMPANY. This rate and character of interest 1s 
SO pavable Up to the 50th Lay of June, ISS0, and pavable annually 


on the first day of October of each vear, the first pavient of interest 
to be made the first day ot October, IS 7b, and the last annual pay- 


} 


ment on the tirst dav ot October. ISSO, Atte. that date the 


454 0 said railway company guarantees the full rate of seven Po 
Cent. per annum, Interest pavable senii-annui lly on the first 
davs of Apml and October of cach year. The first semi-annual 


coupon will be paid on the first dav of April, A.D. TSsd, and be for 
nine months interest due that day 

And whereas the said railway company for the residue of, said 
consideration has issued and delivered, or is to issue and deliver, to 
the said parties of the first part, or to persons or trustees designated 
by them, thirty-two eins five hundred shares of its capital 
stock, amounting in the aggregate to three million two hundred and 
fifty thousand dollars ; 

And whereas the par ties of the first parc, for the consideration of 
the several mortgages or deeds of trust herein ¢ x pressed, and of the 
deliv ry of the bonds and stock aforesaid issued, or to be issued, as 
In the several deeds of trust or mortgages recited and provided 
herein by the said railway company to the parties of the first part, 
and fully set forth in the three several mortgages securing the sam 
aid va Agar as first. second, and = third and 
herembetor ‘ S deseribed, have wereed Lo sel] and CONVEY LO the said 
party of the second part all of the elit, tit] 
erthy l oft them, have in ana Lo its sailvead vali 
franchises, and property of every name and kind : 

Now, this indenture witnesseth: That the parties of the first part, 


Income mMortewaves, 


ee, OF interest thev, Or 
1ts , privileges, eharter, 


? 


11) Consideration ot the premises cLhidh ONE dollar La) each ot them 1?) 
hand paid by the sad party of the ~“C'COTLE preacr, the recep t whereot 


Is hereby acknowledged, have parte dL, bare ned, and SO] Lal, ania do 
b\ these Presents, Orant, bargain, and se lhe ‘OnVve Veand Lranster, 
be.) unto the seuld Prarcy of the second pre all thie rivht. title, and 
Interest of yea the parties of the first _ or either of 


them, aequired by virtue of the said) second mortgage of the Mem- 
phis and Little Rock Railroad Company, executed to ‘Henry I. io 
trustee, or the bonds secured thereby, and the saie of said proper 
made by said Vail as trustee under said mortgage, and the deed of 
the said Vail as trustee to Stillman Witt. trustee, bearing date 
Mareh 17th, 1875, or acquired by virtue of the deed from Stillman 
Witt, trustee, to the parties of the first part of these presents, bear- 
Ine date March 29th, 1873, hereinbefore alluded to, of, in, and to all 
“ei singular the continuous railroad from Tlopeticld, Arkansas, to 
ttle Rock, in the same State, and conunonly snown as the Mem- 
da and Little Rock railroad or wav, including all the railways, 
rights of way, charter, franchises, and property of every kind and 
nature whatever, which is more fully described in the deed of said 
Vaal, trustee, to Stillman W itt, trustee, dated Mareh 17th, 1873, 


—) 


+ 
4 
{ 


im 


J 


_ 
oa. 
oe 


PMterest, 


— 


+ 
’ 
Py 
ome 
a 


r- 


. 
. . : 
a — a — 
~~ | — om 
4 ‘ 
ry . 
pone baker > ome - 
f sf f / 
ee f-——=~ -_ 
> 
— 
— 
r~ 
mo 
> 
04 
* 
. 
aie! 
‘A 
—— 
> A 
at 
— 
A 
a 
. . 
M . 
r ~ a nn ee 
— 
— OO 
ouwaq 
penny 
wa ae 
- 
P —_ 
new e f 
y a a . 
—_ 
—_ 
. 
— os 
~ 
— 
- 
_ — 
-* ae « pee 
- o 
~ od 
J wae: ge 
id 


gy en ye 


LY. 


ee 


‘ 
— 
_—— 
Y 
4 
f ‘ FA 
roe & 
t— 
. Pg 
—_ 
a ad 
ae + -” 
a a 
- ” 
a Ya = woe ie 
- 
 - — 
—« «mk 
rel 


—— 


4 
a 
4 
“ 
—— 
a 
’ 
~ 
; 


f 
A 
a 
- . 
o 
th. am . 
= 
a? j 
a f 
- 
ame f 
- 
f 
soe 


a) 
ay ~ 
< » 
~ 
“ 
/ 
—-s 


. ~ “ 
— - = oe 
- - { 
- - - ~ 
a ~ 
- i= 
° + 
A - 
a aa . 
- ~~ 
oe 
| 
~~ 
po eel ” 
’ 
- j 
ed - - 
~e ~ “ 
“~~ 
4 . 
‘9 on - - 
4 = ny 
‘ - 
- - ~ 
ed ~ 
~ a = - 
. 
=e 
on 
’ | ~ 
a 
mag 


Ro LLOEGR RI y 


——| 


186 THE MEMPHIS & LITTLE ROCK RAILROAD CO., &¢., VS. 


other persons and corporations for moneys used in the construction 
clhici equipm nt of sac Padi lroad : and * 

Wohi reas the sacl Mempl lis and Little tock Laliwas Company, 
party of the first part, has become the owner by purchase of the rail- 
| road, chart r% franchises, lands, and all other gh, Py LV of Whiat- 

| 


— . } ° : : | : ) is Be al 
LOO) soyer kind and nature of said Memphis and Little Rock Rail- 
‘ . -* . 
] ‘ . a il 
road Company, subject, nevertheless, to the Hen of sad mort- 
3 ’ : % j i" . 3 ae } 1 
wage or deed of trust <eCULrlnye the paviment oi Sad Thirteen Hubared 
‘ ‘ i ‘ 
} ] ] 1] ‘ . ] ] . > } : , ‘}} ] 
thousand dollars of bonds and the aecrued terest thereon. and la) 
] : } ci 5 ’ 7 je } ; ’ se 
Like bavinent of turther sums dau asatoresiud on recount of thre con- 
i ~* . . oa sy | . 4 . ie ; 
St] ‘tion and equipment of sald ravirvoad to an amount encecadine 1 
1) (4 ab be ; ie } « . — ] ||. ’ ‘ 
ell oi TWO DITIONS SIN hundred thousnnae qoliars : ane 
] . ] a eee > ] > eo 
\\ hie reas Liv stockholders of “LLG Vie) Lily) yhiis ana [Little Rock [esa |- 
] ° } 9 -_ a yy ‘ | 
Wil \ Company, al a veneral meeting thereof dulv held. bave. for th: 
: ‘ : ° . . . _ 4 
PUurpos Ol procuring an CXTCDSION Ol time lor the preeVvinren| Ot salad 
} ; . } ; ; a as 4 . F i] : , a PF ’ : = } } 
cs nmhid arrears Of interest thereoh, ana the CNTCHSION alick Seulle 
> @ {° + | . . } . lay ‘ oy f, , — ti 11 4 | 
ment of the othel sums of WIWGHeV Cue as AlOrPesSAalad, LILELOVIZeCa Uli 


{ 
; . 7 } ¥ ] ’ oe cla : ° 
IxsSue O] bonds, bearlhe even date her with, LD\ the said ratlway com- 
{ 


pany, to the amount of said two millions six lund 

Wars and interest to accrue thereon, at the rate of cleht per cent. 
per annum, and the securing of the payment of the same by mort- 
eage or deed of trust, as hereinafter set forth: and 

WW] heres the sald COMI pany hive issued, Or prPeprarye (] for ISSule, boy 
the purpose and by the authority: aforesaid, papel ~ hundred 
bonds. of one thousand dollars each, whieh are n 
to 2.500, inelusive. and tour hundred bonds of two hundred oe fifty 
dollars each, which are numbered from 2.501 to 2.900. Mclusive., 


amounting in the aggregate to the sum of two million six hundred 

thou ata dollars, all bearine even date herewith, and all of lik 
tenor, and substantially in the following forn 

“Itnow all men by these presents that the Memyp and Little 

Rock Railway Company hereby acknowle rag Its olf mdebted 

LG] and promises to pay to ——, or bearer, at the office of the 


New York Guaranty and Indemni Ity Company, in the city of 
New York, on the first day of January, A.D. 1904, one thousand 
dollars ot lawtul money of the LCnited States of . Mleriecin. With bite 


est thereon from the first day of July, IS74. at the rate of eiehlit per 
f : ; e . 
Cent |}? j cLlILIU TA. pavable semi-annually, on the hits dave (>| Janu 


j 
ary and July ai re —  t] ‘ . ae , , ae 
ary ahd JUV Th cach Vear, on the poy “Chtation ana surrender. it thre 
othee ot the sald Vew York Guaranty and lode 11)] nity ( TORN PEULY, of 


the mtere st coupons hereto annexed, as they severally frail] due. Ana 
i —— a | } ‘ ; e . : 
the said ra Way npreng v berebv agrees with the holder ot lis 


bond that if default shall] by made for six months in the paves 


of ms of the interest coupons hereto annexed that the principal sum 
© his bond shall Wd 1c deut ely become due ana paver ble. 

op his Is one of a series of Lwe ntv-nine hundred bonds. twenty-five 
hundred of which, numbered from 1 to 2500, inclusive. are for on 


thousand dollars cach, and four hundred, numbered from 2501 to 
2900, inelusive, are - two hundred and fifty dollars each, amor 
Ing in the ageregate to twenty-six hundred thousand dollars. all] of 
which bonds are sec nt by a mortgage or trust deed, bearing even 


re on 
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date herewith, whieh has been duly executed by ings company to 

New York Guaranty and Indemnity Company, as trastee, con- 
veving to it, among other things, as more a riv set forth im 
siuid deed, all thre franchises, road, roll lo-stock, income. lanics, ana 
othe r property of said company 

Thais bond shall pass by deh 
Lory i1iti auth ri tie ‘ated by the certificate of sal 


} 11 } ey. 
meena shad] hot i CO PPIC QuOilo i - 


“ 
ot 


In witness whereof the said railway company has 
L(y? eaused this bond to be siened by its: president and seere- 
tary and treasurer. and caused its corporate seal to be hereunto 
affixed biel li; ith) sulso enused Lilie LNTereSLE ( MLpOoTls NererLo AnnNeN tO 
be signed by its treasurer, under and in conformity to said mortgage, 
this the first dav of December, A.D. US75. 
Phe Ne \\V Yor Ik Cruarantyv anid [rice hiiityv 4 Ohman y ay rel vy CePs- 
tifies that this bond is one of a series amounting, in the agereeat 
to SZ2.600,000, sccured by the morteage or trust deed dated Decem 


aiate Ape ; a 
ber a IS 0. Within mentioned, and the satd mortevyavge or adeed oO 


: a pf 
trust has been duly recorded. 


‘ a {ee , Pe i - + | 
And whereas said railway COM Palls has determined to secure. thi 
paVvinnens of sald bonds, with the interest thereon, in the manne 


herein provided : 

Now, therefore, the said Memplis and Little Rock Railway. Com- 
pany, party of the first part, in order to secure the due and punetual 
pavinent of the before-mentioned twenty-nine hundred bonds. and 


. a, = ’ 1 
Ih colsideration of thre 


the aecrued interest thereon. and for and 
premises anid of the Stlli} oft ()1}¢ dollar paid hy the party () 


ond part to the party of the first part, the receipt whereof at and 
before the ensealing and delivery of these presents is lerel 
i ] : } 

| 


kKnowledged, hath eranted, bargained, sold, aliened, remised, con- 
veved, and confirm d, and bv these bresenis pee oral a bare in. sell, 
alien, remise, convey, and confirm: unto the said ‘a ¢ dae dusanin 


eid lrcdleninity Company, parey ot thie second ae ds trustees, and 
In trust. and its suecessor or suceessors. and lis or their survivor or 


~— i 
| and singular the railroad 


survivors, and assigns, forever, al 
LO) lid — of Wav from the west bank of the Mississi ppl river, 
I on Siig field, in the county of Crittenden and Stat 
fo lg to - Rock, in the county of Pulaski and State of 
Arkansas, with, < pte of Sed radlroad with the Catro ancl 
Fulton ratiroad and the Litthe Roek and Fort Smith railroad, and 
any railroad depots or rights of way inthe city of Memphis, State of 
Tennessee, belonging to said railway company, and all rails, trestles 
thes, tracks, side tracks, switches, bridges, depots, stations, buildings, 


Water-tanks, machine-shops, ear-houses, enoine-houses, warehouses, 


Workshops, superstructures, en l@ines, cars, Wagons, machinery, tools, 
boats, wharf-boats, inclines, oil, fuel, supplies, and equipments that 
the said railway company, party of the first part, now own or may 
hereafter acquire or become entitled to in the States of Arkansas 0 
Tennessee, or elsewhere, pertaining to the main line of said road 
from Memphis to Little Rock, and also all and sIneular all limes, 
real estate, property of ev :% kind, real, personal, or mixed: | : | 


uccounts, records, muniments and evidenees of title and choses in 
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the Mcome thi reo} 
‘ J ran . " . 
Seconda. Phe said party Of the first } ! ~ Frere dy ( (>) 
A 
m4 1] } 
AlYPree that It may Pave ail Lan Chit’ ~ (es S(o8 


ments which are now or mav hereatter |. Tee posed yr cissess 


Ol any precy or all of the propertv or franetises firereby mvVeVve 
‘ I } ‘ : 
- + } } ; 
or intended to be conveyed, and will take eare o ) | 
1. 77 ] 6} syrcl ud { } } 
the) serve the same, ana will. at its own eost iO 4) chs Dy x } 
] ] is ] } } } } } " . 
to be done to KeEOD Veulldd thre f hn hereby ereated une sl] thy 
b ° } ° 2 i 
property and franchises hereby conveved or intended to he ¢ 
« » le Sha 4 i‘a a ; \ _ 
, : } at , | ! : : , : 
veved, and will, at any and all tlines, upon the request 0} 


of the second part, or its successors, make, execut eal 
and deliver, under its ecorpornte si ain due formvell sue rer re r 
assuranee and mortgages as mav be requested | aaa of tl 
second part for the better earrving into effect of the true intent and 
meaning of the presents. | . 
Third. It is agreed by the parties to this indenture that the party 
of the first part, so long as there shall be no default in the payment 
of the principal Or? ) | | ca . . a 
shall have the rieht to sel] ana convey any or all of ¢] re me 3 
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the said party of the first part granted by the United States or the 
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Veve d.oand execute a 1c] ar liver LO the purchaser Or pureh i=ecrs deeds 
d convevanees whieh shall vest in such purchaser oy purchasers 
all the estate, right, title, and interest, whether legal Or ¢ quita ble, of 
said prec of the second prear'l and oft sid reulway COM) mary pul TV v of 


} 


the first part, in fee-simple, absolute, free of equity or rede mption of, 


} 
Lil 
1] 
i] 


in, or to said railroad lands, property, charters, rights, privileges, 
immunities, ee franchises, and every par and parce! thereol, and 
said deeds and conveyances shall forever bar and estop said railway 
company, party of the first part. 

Ana 1 he said pares - of the first part hereby covenants and awOorees 
that said party Ol the second part, its suceessor or successors, and 
his or their survivor or survivors, mav make sald sale as aforesaid 
1 ne city ot Little liock. or In any town on the line ot Pont Sa 1d 
lilroad, and wit! 

miay make sale as al 
1S agents or attorne v-In ct, with the same force and effect as 
| 


i suid by or through its, his, or their 


. or without entry on said conveyed premises, and 
- 

if made by it, him, or them in person or throug 

officer; and the said party of the first pan t hereby waives the 

: ’ _¢ a 

efit of any stav, extension, appral isement, or ap Proper ition laws which 


} 
; : é _ 
mat V WOW OF hereafter CX ISL * bu bye lore a sale shall Does Lbpaacde ll@- 
ice of such intended sale shall 


( 
not — t}); an tour consecutive weeks 11) 


5 


hn one hewspaper published im 
i 4 
. : = a Sa eS 
the eit of Little Rock, Arkansas. and in one HeWspaper pubilsmed 


i} a a city of Memplis, ‘Pennessee. 
id ar a ee rt hereby _ Ps alae 

And the sate prt PU Of the first part hereby covenants and agrees 
that sald party ot the SECO] | bDetrt Ha adjourn sid Sle iis Prbeud\ 
° ® ] 
times and for such leneth « 
on any adjourned day sha 
made on the dav first appointed, 


} 

i 

+ ¢ ¢ | - : } * } } 
| time as thev see fit, ana anv sale made 
1] ] i* ] ; ; 7 1% 
li De OF The same foree ana eller 


. ] . , 1 
And the proc eds of such Sic. if rigde for eash. after rmeaivihne the 
costs, Charges, and expenses of said party of the second part or its 
SLUCCESSOTS, and of its or their ave hts or a ittornes =-at-law. Coy’, 11) fect. 


mcurred in and about the said) trust an the said foreelosure sale 
and conveyance, shall be distributed pro rata to the holders of the 
bonds without regard or priority. of se eand coupons secured by 
this trust: but neither in the ease of a sale for money. nor in the 
case of any other sale, judicial or otherwise, shall any of the cou- 
pons or Interest Warrants from said bonds be entitled to or share any 
of the proceeds of such sale unless the same are held and owned by 
the actual holders and owners of the bonds to which said Coupons 
Were respectively attached at the issue oft sad bonds, And 
169 It Is expressly agreed that such coupons as may be held by 
any other person than the actual owner or hold ry of the bonds 
to which they were respectively originally attached shall be con- 
dered merely as an unsecured promissory note of “V1 railway 
COmMMpany, and shall not be —— to the security of this deed of 
trust; and any surplus after any sale for money, and atter making 
full payment and. s: tisfaction of all the atoresaid bonds. Coupons, 
and interest, and the costs, charges, and ¢ Xpenses as nforesaid, shall 
he paid over to the party of the first par 
Sixth. And it is further covenanted and agreed by and between 
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a sale, whether judicial or other- 
Wise, Of satd eaovielie embraced in this mortgage, the amount of the 
bid or purchase-money on said sale av be py. Wd and satistied im 
whole or in part by the outstanding ‘ea or coupons, save the de- 

any of them secured hereby, and said 


bonds or coupons shall be recerved in whol or in part payment and 


satisiactlon bY the SEL triistee, its 
cr 


them survivor or survivors, according t 
Uh arIsIne?g from ssid SH ie. 


the parties heret that im ease ot 


tached coupons aforesaid, or 


SUCCESSOLP OF 


) ther viilue, LO he Wwscer- 


successors, and his or 


anid determ med by thre nel amo : 
ierecd by and between the parties 
dicial or otherwise, « f the premises 
of a majority in Interest 


tained 
And it is further covenanted and 
hereto that in case of any sale, J 
embraeed 11) this mortgage, anid the holders 
of the then outstanding bonds secured by this mortgage, shall, 
Writing. its successor or successors, OL " 
their survivor or survivors, so to do it, they or he is authorized 
{ heremn for the use and benefit of 


i 
bonds ana CcOuUpotis 


Is 


“7 
recduest the Slai Trustee, or 


purchase the Premises Chrorace 

the holders of the then outstanding 
a ne 

het Ue oe SO pl urchased 

1] 

vereto shall vest in snid 


WO) secured by this mortgage. And tl 
: ee 
| premises, the right and title t! 
1 ] ] oe 
bondhoider shal] ai ‘hiv Clalhit to the 


] 
truistee or trustees, aha no 
rota share of 


} ; : . , { oe . 
the proceeds thereof, except for tils Pro 
t i i 


premises or to tl 
tlie proceeds of said) premises as represented ia ne W Company or 
corporation to be formed by ami WOrity in interest of said bondholder 

for the use and benefit of the holders of the bonds povelsicr ‘ape tl 
Lnd whenever the holders of a majority of said bonds shall hav 
organized a new company or corporation for the use and benefit of 
al] the holders ot the bonds secured by thiis hOrlLGeaAre thre Saud 
trustee, or its successor or successors, or his or their survivor or sur- 
vivors, shall reeconvey the premises so purchased by it, him, or them 


to Salad new COMMpPanyv OP COPPOPATION., 


¢ | } ws ; ] . ie : — 
Seventh. In order to supp ty, without the proceedings on the part 


"ty } ’ ] } 
of the bondholders he retneutt ih cet ice 7 ior, the vaeaney that mrety 
be caused by the removal, resignation, or disability of the said party 


the second part, the sald New York (runranty and Indemnity 
oe of either ot 


COommpany, ine ig Poe. that tC Upon the happening 
Won. S. Prerson. of Windsor, Connecticut: Watson Mat 
York.oaund R. In. : See ol Ce mont, New Llampshire, 


hid 
} } ’ j 
shall beeome the trustee or 


suid events, 
thews. of New 
r the survivor or survivors of them, 
aX place of said New York Cruaranty ane Indemnity 
Company, with ihe SALLE opie aunid etfect as if they (> le Were 
originally niade the party of the seco hiel eae 
And it is further agreed that said New York Guaranty and 
Indemnity Company may resign and discharge itself of this trust 
by and with the consent of the majority im interest of 
17 1 bondholders, and that said Pierson, Dow. and Matthews, or 


cither of them, may also resign and be discharged in like 


mee 
Sc lid] 


Wiad Wer. 

And it is further agreed that in either of the district 
United States for the district in whieh is situated the e1ty of New 
York, 1n the State of New York ; thie city of Memphis, In the} bate 


‘Tennessee, and the ety Little Roel kan the State of Arkarisas, on 


CO., &€., V8. 
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’ ° ] 1 
accepianee of the trust herein and hereby created, hath caused 
. Bs ne ee A nae ahi 


i | Ms presiagent ana secretary, and hath caused its 
corporate seal to be hereunto atlixed, this second day of December, 
A. D. 1873 
THE NEW YORK GUARANTY AND 
INDEMNITY COMPANY, 
By JAMES P. WALLACE, President. 
Po. J. OGDEN | 
seoerele Any / MTree] 
Witness 
WILLIAM Tf. CLARKSON. 
wea 


In the United States Cireuit Court for the Eastern District of Ar- 
kansas. In equity. 
WittiaM S. Piersox, Watson Matrrukws, R. kK. Dow, Sam. Tate, 
and Robnerr C. Brinktey, Plaintifs 
Pitre Min + AND £2 Rock RaATLRoAD Company, THe MeEm- 
phis and Little Roeck Railway Company, Sam. Tate, Rob’t C 
i . 7 a " , 
Brinkley, Tlenry I. Vail, k&dward B. Wesley, A. J. Randall, Jeptha 
fi. Wade, and Witham B Farrington, Detendants. 
Kn th | plaintiffs, by way of amendment to their original 
eee [ | ( ot tiie (7d t Say. 
hit the reorganization of said Memphis and Littie Rock 
wuilway Company, as stated in said original bill, the said railway 
COTTE I | Dl He 11) | | YY tO the holders of the bonds of 
di miphis and Little Rock Lkatlroad Company that the sald rail- 
way company sliould issue bonds, secured by a first mortgage on all 
: pel idl frame | future acquisitions of every kind; 
t hac bonds to be tor the aggregate sum of twenty-six hundred 
thousand dollars, payable at the end of thirtv years, and bearing 
Interest at the rate of cight per cent. per annum; to issue 
[jo ©) oother bonds, havine twenty-five vears to run to maturity, 
bearing Interest at the rate of six per centum per annum, to 
he “CCU (| VY a S@e@CO] | mrortrvag rt) thi Siclliie property, said bonds 
cl biidis ear lve recrate TO the sum of one million -of dollars : 
to Issue ceriain other bonds, pavabl in twenty Vears, bearmeg inter- 
estat the rate of seven per centum per annum, amounting im the 
ageregate to one million of dollars, to be secured by a mortgage on 
Lilé nceome of said roa lL and to Issue stock oi sacl COMPpany aimount- 
Invio five millions of dollars, and proposing to place in the hands of 
trustees, for distribution as herematter provided, the following secur- 
S2 400,000 tirst-morteage bonds 
DOO OOO second-morteage bonds. 
Oy ncome bonds 
eyl it) { SPOCK 
20275) 
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2 To authorize said trustees for distribution to issue to the holders 
by the morteage of the Memphis and Little 


= SS ee 


of the bonds ~CCUTE! 
Rock Railroad Company to Watkins, Tate,and Brinkley, dated May 
1, 1869, the first-mortgage bonds of said rillwayv company, bearing 
eleht per centum = mterest, for the principal, coupons, and funded- 
interest bonds and coupons thereon, with interest on said coupons, 
— to hold the said bonds and coupons of said railroad company, 
for the specific benefit of the bonds of said railway company Issued 
therefor, until all legal quest a d be removed or settled satis- 

the lands 


} 


factorily to said trustees. but that the bonds thus placed 1 


_ 


of said trustees for distribution cLould be so printed across or de- 

faced as not to be a marketable bond, if said trustees should deem 
it expedient. 

Ly. a. Fs authorize said trustees to use either 11) settlement 
of rolling-stock debt, which was a len on sald property, or to 

return to the company pro rata as it paid any part of said debt of 


S?POO 000 of said first-mortgage ¢ nol per cent. born 
‘ ran > . , - } 3 ? {* a . 
1. Lo aut thorize Salad trustees to Issue to the holders of Arkansa 


Le bonds, issued LO the Mem duis and Little Rock Rarlron t ( Ome 
} 


Sta 
pany, for ench bond of one thousand dollars. two bundy doanad. fitty 
dolars Ot -~ Mmorteage eight per Cc nt. bone is, 1 he es adbioudhit ol 


x 
“CCOT) l-mnorte LO “dl SIX per Celt bonds, 11 Ncome bonds ; cl 1c san ko each: 
and for the matt ured coupons on said State bonds, me to and mel 
Ine the COUNONS of Apri 1. 1875, income bonds tor their taee: Pro 
vid d. That sad State bonds — he presented Oy) OF ay fore Meareh 
1, 1874, or at any other date the trustees might deem expedient. 
TT] hat it ss Lid bonds should hot he presented hy that time sald trustee 
i 


4 3 oe 7 : = } , 1] ’ : ] 
one millon two: hundred thousand 


migh issue up to the limit of 


dollars Arkansas bonds for any other bonds of the State issued to 
rulroads; such amounts of any of said new seeuritics therefor as 
they might deem fit not exceeding the pro rata; all such ahaenesogi 
bonds to be held in trust by said trustees for the purpose of pay 


the debt due by the Memphis and Little Rock Railroad ¢ OM Paliy Lo 
the State of Arkansas. 

o. To authorize said trustees to use the coupons on said Arkansas 
bonds LO pay thi Interest Ol] the bonds due to the State of Arka =iis 
that Were Issued to sald railroad COMLPany as it should 

To authorize the sad trustees, mn case the State of Arkansas 
should donate to the railway wuv State bonds or other things, on 
condition of sad COMMpAany retiring the orle mal SS] POO OOO State 
bonds, to give to the parties who might _ surrendered 


} 


WCCO) 


bid State bonds issued to sais raliroad COTMpPany a pro rata share 


of such new donat ted bonds upon t their wate He ea ee rei 
tor the use of the railway company the income bonds and stock re- 
ceived by them on account of the principal of said surrendered 


bonds im equal proportions and amount. 


That said railway company should reserve $3,000,000 of stock, 


subject to their order, to be used in exchange for stock of the said 
railroad company, said stock to be transferred to said railway com- 


pany as exchanged, and not to be exchanged at above par for the 


lace of said stock in new stock at its face or par value. 
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The first-mortgage bondholders to fund their interest on their 
bonds and funded interest up to July 1, 1874, in first-morteage eieht 
per ecentum: bonds at par: the new first-mortgage bonds te bear in- 
terest from first of July, 1874, and first coupons to be paid first Jan- 
uary, ISTO: the second-morte ee bonds to bear interest from April 
: 18/5. and the first (*( >| Lpotis LO he paticl first of October. LS7ja. ana 
both elasses of bonds to have semi-annual —— attached for the 
Interest thereon, pavable semi-annually, beginning with the date 
_ 

That the expenses of executing said propositiot 1 should be borne 
by suid railway COMMpanyv, a COPY of which }) roposition is hereto an- 
nexed, marked Exhibit “A.” and made part hereof, « fo which propo- 
sition the following acceptance was given In writing : 

“NEW YorK, QOctoher, 1S, 1873. 

‘We, whose names are hereto subsertbed, holders of first-mortgage 
bonds of the Memphis and Little Rock Reulroad Compa UV and 
funded interest bonds of said company for the amount of said bonds 
~cf Opposite OUP Dames, do hereby accey ri the above and 

Waly ( ‘ompany, and assent to the SeCCuUr itie - propose , anid advree 

to surrender our bonds and cou lpons to the trustees mn aecord: Llice 
With said proposition, hereby modifving to that extent all formes 
rreements made on the subject with the purchaser of said road 


ae 


under the second mortgage only to the extent named im the forego- 


L7S foregone proposition of the Memphis and Little Roek Rail- 


Ing proposition, providing that nothing that is eontammed in our as- 
P y . ” . . ‘ 1 : * 4’ ° 
sent to this proposition shall be construed to deprive us of our rights 

= . } . ‘ > , ° , rly | 

and security or as an acknowledement of satisfaction for the old 
> a as 17) 17 | a6%< } Pe, 5 } ’ } i | ) freq bn vin 1? ~~ ey ‘ 1] 
SecuritTes Th suel cise to De SUrrenederedt to ile LPuStTeeS UN all 


questions, legal or equitable, shall be fully settled as to the legality 
of the heW ae bones, ana the morteaVve SeCULrING the Sabie as 
cn. This agreement is to be executed, so far as the Is- 
suance and delivery to the trustees ox the securities recerved, by the 
lirst day of January nes 
We hereby name and apport as trustees in the foregoing Propo- 
sition James Tinker,of the city of New York: Wim. S. Pierson, of 
Windsor, Conn: R. kK. Dow, of Claremont, New ILampshire, with 
full power to receive the securities named therein, and to aet as trus- 
this agreement, with the usual powers of trustees In such 
eases. The said company shall not be entitled to issue and retain 
the said $200,000 first-morteace bonds until the said SZ 400,000 first- 
mortoeave shall be delivered to the trustees, and also 8275,000 of Ar- 
kansas State bonds, endorsed by the Memphis and Little Rock Rail- 
road Company, have been surrendered to the trustees for exchange 
1) the terms specified, 
by) ¥ (Signed aD Duplicate.) 
‘S. M. Swenson, SS1.000 lirst-morteace bonds. 
«Ss M. ~~ nson, &45.000 interest bonds. 
“CLM. Lampson & Co., 828,560 interest bonds. 
read Tinker, Ss? 000 interest bonds. 
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“EF EH. Cossitt. S17.000 first-mortgage bonds. 
“TF HH. Cossitt, $100,000 first-mortgage bonds. 
“J. N. Phe ps, S?9O.000 first-morteage bonds 
“P. Dow, for R. k. Dow, 815.000 first-morteave boncs 
R. kK. Dow, 810.000 first-morteave bonds 
“Edward Matthews, 8322.000 first-mortgage bonds 
“ Edward Matthews, SS4.1S80 interest funded bonds 
And your orators for them say that on the Zoth day of 
said acceptance was modified in writing, as follows, v1 [3 
tions of Edward Matthews, F. PT. Cossitt, Jat Pinker, at 
Swenson “Tee for thy 1h) threat the seventh Article of this PL 
meaning the last foregoing written agree) tor 
the placing in the hands of the trustees 85.0000 sto 
purpose of exchaneil ne with tha ‘ «| SLOG () } ay 
Is hereby, abrog: ite ] | efor Lp pT , ) an Oc] | r } 
phis and Little Rock Saioun Company. 
“(Signed ) WES PLER 
OCTOBER 2. 
“We, as parties In interest inthe Mempl nel | 
480) = Railway Company, agree to the within | foregon 
sition and approve the same as amended by Win. s 
I N. WADI | 
BS: Witt. 
Hi. S. BRINK LEY. 
DAM. TAT! 
ROBEREAL LENNOX RENN 
1. A. LOW 
| Js. ASTOR 
GEO. T. ADE! 
WAM. B. GREI | 
And your orators further say that such py =1tlon W 
further amended as follows, viz 
CN iw Y, } 
“Messrs. James Tinker, Wm. S. Piers co Kha 2 
“Tf, in your Judgement, it wil ) . 
question respecting the Mieraph - : 
pany, we authorize vou to modify the aereem of O) 
to the extent that we will take the new bo: ds) hou 1) 
overdue cOUpons., 
‘Yours. CIc.. 
(Signed) S. M. SWENSON 
C. M. LAMPSON & 
JAMES TINKER. 
4 I. Pc y\\ 
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they have praved in their said original bill and the several amend- 
ments thereto. and all ether proper relief. 


Ifndorsed: Filed November 21. 1876. Ralph L. Croodrieh, clerk. 


ISo5 UNirep STATES OF AMERICA, 
eastern District of Arkansas : 

[ Ralph L. Goodrich. clerk of the circuit court of the United States 
for the eastern district of Arkansas, in the elohth eircult, hereby 
certify that the foregoing writing annexed to this certificate 1s a true, 
COrrect. ana compared COP of thre orlemal remamimne of record in) 
mv office, Whi I Is amendment tO bill 1) CASE of Wo. ». Pierson et 
ale. Memphis and Little Rock — Company et a7. 

In witness whereof | have hereunto set my hand and the seal of 
Srid COUTT this Ist day of December, 1 the year of our Lord Olle 
thousand eight hundred and seventy-nine, and of the Independence 
of the United States of America the one hundred and fourth. 

Attest: 
IL. s. | RALPH L. GOODRICH, Clerk, 
By W. P. FEILD, D. C. 


{Sf Exnipir J and Kk. 


° ‘ } , . . . 
Decree O] horeclosiuye md (COPlimMmIisSSiOner s§ DD ed. 


’ 


Know all men by these presents that whereas, in the cause mn 
equity pending 11] thie elreult court of the Lonited States for the CiLst- 
ern district of Arkansas, wherein Woilliam S. Pierson, Watson Mat- 
thews, h. kK. Dow, Rk. C. Brinkley, and Sam. ‘Tate were complamants 
and the Memphis and Little Rock Railroad Company, the Memphis 
and Little Rock Railway Company, tlenry F. Vaal, Edward B. Wes- 
lev, Jeptha LI. Wade. and William MI. Farrington Were ar fendanits, 
Ol) the 21st day of November, A. [). ISG, it Wils 1) said court decreed 
as follows: | 

Now, on this day, come the plamtiths, by U. M. Rose and B.C 
Brown, them solieitors, and also come the defendants. by Creo. A. 
Gallagher and S. R. Cockrill, their solicitors. and this cause is now. 


—s, 


} 


by consent, submitted on final hearing on the pleadings, evidence, 
and orders and decrees heretofore made and rendered herein: and 
the court having heard argument of counsel, and being now fully 
advised in the premises, and all and sineular the premises | Ine 
consid red, the COUTT finds thie following facts, which Are here recited 
for the purpose of a more perfect understanding of the ¢ 
That on the first day ot May, IS6O, the Memphis and Little Rock 
Railroad Company issued thirteen hundred bonds, dated on that 
day, to bear interest at the rate of eight per Centum per anhum, pay- 
able schii-annually 1n) the city oft New York: that. In order LO SPCUTE 
the payment of the said bonds the said railroad company the same 
day executed its certain deed of mortgage to Sam. Tate, Ltobert 

455 ©. Brinkley, and George C. Watkins, trustees, conveying to 
them the Memphis and Little Roek railroad, extending from 

the west bank of the Mississippi river, opposite the city of Memphis, 


y 


Lecree ° 
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in the State of Tennessee, to the eity of Little Rock, in the State of 
ret eat its road-bed, right of way, and all works and rolline- 
stock of or belong r to sald company, together With the charter 


— 


by which said company Was Incorporated and under which uit was 
organize dq, and all thre rights, privileges and franchises thereof: ana 
also i I] the lands lving 11) the State of Arkansas eranted to said rail- 
road COTM Pan by sd State of \ rkansas by the act of the | eolslature 
of said State, approved January iv, I Ra, and by the act of the ¢ ‘Oh- 
eress of the United States, approved Iebruary 9, 1855, which the said 
COMM anv | the h) hee anes the Sallie bem bl | forth 1}) ra schedule thereto 
annexed, the said Miorleage beine Upon condition that if the said 
railroad company should pay the said bonds and interest, as pre- 
seribed 11) the snd bonds, then threat the sald CONVEVAahHce should Lye 
null and void, = sad [railroad company reserving the privilege of 
ling anv of said lands and applying the proceeds thereof to the 


—! 


uildine, comp le! tine and equipping said road: and that if the said 
interest should not be paid the said trustecs should sell the said lands, 
and out of the Proce ‘eds pay any of the said interest that miecht be 
overdu ; ana threat the sald lands mioht hye sold 1 like manner for 
the payment of the principal of said bonds when the same should 

d sale should not =ul- 
sald bonds, the said 


} 


fall due: and that if the proceeds of the sa 
| ji. HT thre principal or interest o 
trustees might, on a written request of a majority In nuin- 
ber and value of those owning said bonds, take pPos- 


‘Ce tO tev « 


Ef) session of sald railroad, its depots, road-bed, 1 ivhtoft way, and 
privileges, rolling-stock, and everything pertaiming to said 
road, and sho a operate said road for the term of five years there- 
after, and apply the het earnings ot sad road made dur ne that 
tinne for the completion of the said road if the same should be in- 
complete, and should apply the surplus of such carnings to the pay- 
ment of the Interest or principal of said bonds as the same might 
become due, and at the end of that time said trustees might, upona 
Lik me 5 Cquest sell thi Prope il bd aforesaid tor thre ‘ payvine nt of the said 
pr nepal and interest: which morteage being prior in date will 
hereatter be referred to and designated in brief as the first mortgage. 
And the court finds that after the execution of ‘the sald first mort- 
BAaLe sald ¢ COTE U. Watki lis departed this life and the two rematin- 
lng trustees resigned theirsaid trust,and that this said court, sitting in 
chancery, appointed Robert C. Brinkley, Sam. Tate, and Wil liam S. 
Pierson, partics LO tliis sult, as trustees to {ill sad vacancy, who cC- 
cepted said trust, and still continue to act as such trustees, and that 
the said trustees cannot take the. possession of the said road and 
other property mentioned in said first mortgage, and that they have 
if alled eid refused to do SQ). 
: 


And it further appears that after the eCXEC ution of src first mort- 


LalVe the said Memphis and Little Roek Railroad Company Issued 


certain other bonds, which were secured by another mor tyage to 
[lenry I’. Vail, which were subsequent in time and right t iia 
first mortgage, and which included the same = property shaw de- 

SC rib d. cil re also other proper ay and thre cul alte UW ards t he said 
487) property was sold under a power of sale contained therein by 
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‘eee *% : aANnivosl caigd . 
he said Vaal, and thre purchasers at sala sale rCOrPQANTZea Said COr- 


i* ? ] - , ) 
hndaer the laws of Arkansas under the name oF thie \lem- 


| 
his and Little Rock Railway Company, and that sinee that reor- 


eanization, which oecurred in 1873, the said road has been operated 
by said Memphis and Little Rock Railway Company until the same 
was laced in the hands of thre trustees and receiver by order of the 
eourt made in this cause. 

[t further appears that the said Memphis and Little tock Iail- 
Way ( ompany, O)}) the loth Gay ot | eto] er, ISa5, Propose d LO seid 
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cordance with the power contained said first morte@age, In one 
lot. and that ifthat shall net suffice to pay the said amount, he imme- 
diate ly procecd to sell in one lot the rallread and other property 
suid first mortgage, which sale shall Carry with it all 

set out and con- 
that ahiy sale had 


embraced 11) 
the riehts of aves ste A charter, and franchises cls 
veyed under the said first mortgage, and 
19] under this deeree shall relate back to the date of 
mortgage, and the money arising ) 
101 the holders of the COUPOTs secured by sad first 


i 


from Sala ora oe =a 


tributed alone 
morteage tliat hay 
morteage alone, so that each holder of an overdue COUPON, SCCUTE 
by said first morteage, which has not been thus surrendered, shall 


‘not been surrendered on the basis of said. first 
| 


aga a ' ey soe . 
receive of the purchase-money AVISThe from sald sate a du ) PLropor- 
tion oft said purchase-money as computed from the entire ISSUé » Ot 
said bonds. and that the residue of said purciiase-money shall be 


distributed among the holders of the bonds secured by satd) second 
mortgage equally in proportion to the: 
ve bonds by them respectively held. But is is ordered) that any 
mortgage 


LMLOUNES O} said second-n LOIT- 


Olle holdine ANY bonds Or cCOUpons SECC ured hy ssid first 
not vet surrendered may surrender the same to the masters of this 


Court at any time prior to the sale herem deereed : anid threat Upotk 
such surrender he shall have the same benefit thereof under this 
decree as i ad SUTTC nder had been made al any previous tine 
nee 1} wlio the sed seule the ssid COMMISSION rshiall re- 
quire a rson bidding on sald ‘apsacted to deposit with him a 


sufhicie nit sum of moneV lO pay off the debts due from the receiver 
herein, as reported under this decree, or else to deposit a majority in 
value of the bonds and coupons secured by said first mortgage as a 
pledge of his good faith as a bidder at such sale: and the commis- 
sioner shall net cry the bid of any person not complying with this 


requirement. And any person having made such a de posit who 
shall bid in such property shall forfeit his deposit if le shall 
12 not comply with his final bid in ease the property should 


knocked off to him; and the sum thus forfeited shall | l})- 
plied to the payment of the debts created or assumed by the receiver 
herein. And the purchaser at said sale and at the sale hereinatter 
mentioned shall make payment under his purchase or purchases 
within ten days after the day of said sale. 

[t is further decreed that if there shall be any surplus of the pro- 
ceeds ot said sale aiter thre pavient of the Ud above deerced for 1h 
terest against the Memphis and Little Boek Railroad Company the 
sald surplus shall be paid Into court, and shall be held for the pi 
ment of the unpaid principal on all of said bonds secured by said 
first mortgage and such interest thereon as has not vet accrued, and 
that in the payment of said surplus the unpaid bonds secured by 
sald first morte FAC shall be received for the proport lon that the 
principal of each bond shall bear to said surplus and to the whol 


amount of the principal of said bonds, amounting to the sum of 


S100 000 : and that the bonds thu s brought 1) for prea ic [pat lon in) 
said surplus by the purchaser at said sale shall be sever: ally endorsed 
by the master as credited with the said pro rata part of said surplus 


t*~ 


onemepe centimeter 


es 


anemones nancies 
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as of the date of said sale, and shall thereupon be returned by him 
to the purchaser: and that as for any residue of said surplus said 
purchaser shall pay the same ito court In money, and for any final 
bid at said sale the overdue eee i secured by sald first n lorte: ine 
shall be received in len of money for the amount of the distributive 
share of said purchase-money Which shall be due on sueh COUPONS, 
and the owners or holders of said first-mortgage bonds and coupons 
that have been deposited In court shall be at libe TLV tO Use 
495 the same in said bidding and im making said payment 
equally with other holders of like bonds. 

[t is further decreed that Immediatery after the said sale of the 
said) property embraced in said: first mortgage the commissioner 
shall proceed to sell in one lot the property embraced in said second 
morteage, which shall relate back to the date of said second mort- 
gage, nicl the proceeds of said sale shall he distributed equally 
dhlohe the holders ot the bonds secured. | \" sid second mortage, 
according’ to the amounts due them respectlve ly, atter the bonds 
issucd under said second mortgage - ull hh: wink been eredited with 
their pro rata share of the proceeds of the sale of the property em- 
braced im said first Morkenree ; and t is decreed that both of these 
sles shall be made subjeet to the pavinernt of all debts created and 
“issued by the reeeiver herein, except such debts as the reeetver 
may have incurred for money by him borrowed under the orders of 
this court, and also subject to any and all suits that may be pending 
at the time of the said sale against said receiver, and that if differ- 
ent persons shal! ee purchasers under said sales that the said 
burden shall be borne by them in the proportion of their respective 
bids. 

And if Is directed that 11) order that cl bidders May have the 


| 
opportunity of knowing the amoulit of the linbilities that wil] thus 


fall upon the purchaser or purchasers of said property the receiver 
herein shall make out and file in this cause, at least ten days before 


sald sales, a statement of all of said debts thus imposed on said prop- 
erty and of all suits pending against him, and the nature and. ob- 


iT Cts oft the Sane. 


[S94 And it is further decreed that ahen be, and the same ts, 
retamed on all the said property for the payment of the said 
debts, and any future liabilities of the reeeiver whieh are thus made 


a charee on the same for the benetit of the holders of said demands, 
Which may be entoreed for their benefit as against the said purchaser 
or purchasers by any appropriate proceedings, and that | 
shall operate as an indemnity for the said receiver. 

It is further deereed that said sales be made on a day to be fixed 
by said commissioner, between the hours of ten o'clock a.m. and 
four o'clock p.in., and if not completed on said day shall be con- 
tinued from day to day until completed, between the same ort 
and shall be for eash in hand to the highest bidder, ae shall be 
made at the door of the building in which this court is held, on the 
eorner of Fourth and Main streets, in the city of Little Rock hot 
less than sixty days from this date, two months notice thereof hay- 
ing been first given by advertisement in Arkansas Gazette or Lyen- 
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ing Star, newspapers published in 
} 


Appeal or Memphis Avalanche, ne 


Memphis, Tennessee, and the ky 
tiser, newspapers published in the 
ale 


1} 7 
i oe! 


. ] 71 
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in the Memphis Daily Appeal, a newspaper] published in the city of 
Memphis, in the State ot oe and in the Ievening Post, a 
he — published in the city of New York, in the State of New 
York, a true copy of which Bead unea was made part of my re- 
port to mal court hereinafter copied. 

And whereas I did on said day, at 12 o’clock m., attend at the 
door of the building In which sid court Is hel |. cul the corner of 
Fourth and Main streets, in the eity of Litthe Rock, in the State of 
Arkansas, and neither the said Memphis and Little Rock Baitroad 
Company nor the said Memp his and Little Rock Railway Company 
ie IvVIng ‘ea id the sums by said decree found due from and ordered to 

paid by them, I did at said time and place, having publicly read 
aig notice aloud. in the presence and hearing of all persas there 
srenent: Athen for sale all and singular the property, charter, and 
franehises in the lots and order and upon the terms im said decree 
prescribed, a. which time and place William S. Pierson, Watson 
Mattuews, and It. IX. Dow, as trustees for all the hold rs of bonds 

si cured by the first-mortgage deed of the Memphis anid Little 

149) tock Railway Company, bic ana offere a for the Sahlwe, end 
for each lot thereof, the sum specified and mentioned in my 
eport to suid eourt hereinatter copied, anid made part of this deed, 


j 
} 


and they being t the highe st and best bidders for each and all of said 
lots the same were knoe ked off to the m. and they, as such trustes s 
declared by me to be the purchasers of alland singular the property 
charter, and franchises, rights, and privileges in said decree men- 
tioned and deseribed, and of cach and every lot and parcel thereo! 

And whereas, afterward, on the 28th day of April, A. D. Ts77, 1 
did make and file in said court a report in writing of said sales, and 
of my acts and doings as such commissioner; and whereas, on said 
day, upon consideration of said report, it was by the said court de- 
ereed as follows, to wit: 


WinttramM S. Prerson. Watson Marrinews, Ro. kK. Dow, Roperr C 
BRINKLEY, and Sam. TATE 
Us, 
Mempuis AND Lirrhe Rock RatLtroap Company, Memputs anp 1 
the Rock Railway Comp’y, Henry F. Vail. Edward B. Wesley, 
Jeptha Tf. Wade, and Witham M. Farrington. | 


On this day came the complainants, by Rose and B.C. Brown, 
their eounsel, and the detendants. by CGraullagher aa sail Ss. i. 


HOO Cockrill, their counsel, and also came Alfred Sully. esq... the 

conlnissioner appointed by the deeree of this eourt 4. this 
cause, rendered on the 21st day of November, A. D. 1876, to sell the 
property, charter, and franchises 11) said deeree mentioned. anid files 


11) court here his report of the silo of suid property, eliarter. ania 
franchises made by virtue of said deeree, which re port is in the words 
and figures following, to wit: 
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In the Cireuit Court of the United States for the Eastern Distriet of 
Arkansas, 


Winttram S. Prersox, Watson Marritews, R. Kk. Dow, Roperr C: 
BRINKLEY, and Sam. Tare, Complainants, 
ts. 
Toe Memeuts aAnp Lirree Rock RaAtLroap Company, Titis Mirn- 
phis and Little Rock Railway Company, Henry I. Vail, Edward 
BD. Wesley, Jeptha TL. Wade, and William M. Tarrington, De- 


endants. 


To the Ilon. Henry C. Caldwell, Judge of the said) cireuit court in 
chancery sitting : 

Alfred Sully, who by the deerce of this court in the above-entitled 
cause, rendered on the 2Ist day of November, 1S76, was Appolnied 
the COMNDNLISSIONer of this COUPLE tO sel] the charter, franeh IS@s, all 

other property m aan Sveres mentioned ana deseribed, re- 

OT specttully Hate thi: it, having fixed upon and ‘up pointed the 
2 Tth day ot \pril, IS 4¢, as he day whereon the said sale 
should be made, he gave mace aneeisian notice that he would make 
such sale cll the place named 1) the decree (>}) that day by ldlye [- 
cements printed in the Arkansas Gazette, a newspaper published 


inn Lutte Kock, Arkansas ; the Memphis Daily Appeal, a hewspaper 
published in the city of Memphis, Tennessee, and the Evening Post, 
a oneWwspaper pub Pee ies city of New York: which advertis 


ments were in the words and figures following, to wit: 
N tl 5 
Memphis and Little Rock Railroad. 


In accordance with a final decree rendered by the United States 
cireult court for the eastern district of Arkansas, in a cause therein 
depending, 1h) Which William ». Pierson ef al, ale pl: untill cll 1 The 
Memphis and Little Rock Railroad Company ¢f a/. are hasten 
| shall procecd LO sel], between the hours of ten o clock , wae iP anal 


o clock p.im., on the 27th day of oe IS77, for cash in hand to 
the highest petit dapat door of the building in which said 
court Is held, on the corner of aie Fourth streets, i he. e¢ity 
of Little Rock, State of pectin all the lands eranted to the Mem- 


P his and Litthe Roek Ratlroad Company by the State di Maite 


by the act tof the Leotslature ot <nid State, approved January 19), 
1855, and by the act of Congress, approved February 9, 1853, which 
had hot been sola by sid COMM any al the date oft sud decree, aid 
also the Memphis and Little Rock railroad, extending trom 1 
west bank of the Mississippi river, opposite Memphis, to said city of 
latile Rock, its road-bed, depots, meht of Way, and all its 
OL vorks and = rolling-stock, and the charter and franchises of 
said redroad company. The lands first above described will 
first be sold in one lot: and then the remainder of the property 
above described which belonged to said Memphis and Little Rock 
Railroad Company on the Ist day of May, 1860, will be sold in one 
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privileges, and immunities, including the right or franchise to 
be a corporation, which said railway company then owned or 
possesscd, OL might thereafter own or acquire, 1 the States of 
also all the Income. rents, 


ed) 


Arkansas or ‘Pennessee, or elsewhere; and 
Issue iz tolls. profits, receipts, hioly vs, rights, benefits. and advantages 
had or received or derived by the said railway company from its 
railroad or other property, or In any other way whatever; at which 
snid sale Wm. S. Pierson, Watson Matthews, and I. kt. Dow, as trus- 
Lees Ol sad deed and of the holders of the bonds secured thereby, 
bid and offer to pay therefor the sum of one hundred and fitty thou- 
sand dollars, which bid, being the Iighest and best which could be 
obtained therefor, your commissioner struck off the said last-named 
lot of property to said trustees, and declared them the purchasers 
thereot, 

Your commissioner further reports that said) trustees have, in all 
things, complied with the conditions and requirements of said de- 
eree, and that the sale was open, fair, and public, and was made 
within the hours of said day prescribed by the deeree. 

And having fully reported, ete. 
ALFRED SULLY, 


( OtHLISSIOUET, 


Unirep States or America, Eastern District of Arkansas: 
Alfred Sully, being duly sworn, says: That the facts stated in the 
foregoing report are true in substance and in fact. 


ALFRED SULLY. 


Subseribed Ana “Worl to before ie this 2 7Tth day of April, A. }). 


ISii 
PRANK STRONG, 
Notary Public. 
507 And there being no exceptions filed or taken to said report, 


and it appearing that the said sales were 1 
formiuty with the terms and directions of the sai 
this court, and that they were fair, open, and public, upon due con- 
sideration it is by the court ordered aud decreed 
and each ot them. be, and the Sale are lie reby, 1) all thines COll- 
firmed and made valid and effectual, and said) commissioner is 
ordered and directed to make, execute, and deliver to said purchasers 
a deed conveving all the said property, charter, and franchises to 
them, the said William S. Pierson, Watson Matthews. and R. Kk. 
Dow, 11) trust for all the holders of bon ds SCCU LE 7 by the morteave 
of the Memphis and Little Rock Railway Company. And it is fur- 
ther ord red that the sum of one thhousand do lars be allowed sad 
conumissioner for his services, to be paid out of the fund in court. 

Now, therefore, I, Alfred-Sully. as commissioner of the said circuit 
court of the United States, 1 virtue of the afore-recited « 
is the power Col- 

ferred upon me by said court, in consideration of the premises and 
of the sums so paid by the said William S. Pierson, Watson Mat- 
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thews, and R. K. Dow, as trustees as aforesaid, have granted, bar- 
eained, and sold, and by these presents do grant, bargain, and hi 
pnd convey, unto them, the said Wilham 5. Pierson Watson Ma 

thews, and R. k. Dow, all and singular, all the lands eranted to the 
Memphis and Little Rock Railroad Company boy ts uek-of alte Cien- 
eral Assembly of the State of Arkansas, approved January 19 


LS55, and by the act oO the (" OnGress ot the Unit ed States, aly) prove Te 
February 9, 185. which had not been gg said railroad Com- 
DOS pany onthevIls + a AY ot Ne vember. LS7' - alsot he VIe Lap hyis: mad 
Little Rock allronshe 6s aulneitnuative west bank of he Missis- 
SIppl river, opposite the cit 4! Memphis, int the state | Tennessee, to 


Little Rock,in the iota Se ecaaiang ala ae Re sake 
worksand rolling-stock of or belonging to said company, tovether with 
thecharter by which said company was incorporated and under which 

it was organized, andall therights, privilegesand immunities thereof; 
and alsoall thereht, title, and interest of the Memplusand Little Rock 
Railway Company in and to the railroad aforesaid, and rights of way, 
from the west bank of the Mississippi river, In or near Hopefield , in 

the county of Crittenden, and State of Arkansas, with the connee- 
tions of said railroad with the Cairo and Fulton railread and the 
little Roek and Fort Smith railroad; also all railroad de] MOUS, LPACKS, 
trestles, inelines, leases, rights of way, and easements in the city of 
Memphis, in the State of Tennessee, belonging to said railway com- 
saunstl= ‘ceed alt sek es mode tics teen nites bones, auleuees, 1 en 
depots, stations, buildings, water-tanks, machine-shops, car-houses, 


cnotmne-houses, work-shops, 1 enim eneies, Cars, Wagons, 
machinery, tools, boats, whart-boats ieee dete fuel, supplies, and 
equipments which said railway owned on the.Is t day of December, 


A.D. 1S73, or acquired afterwards, either mm the States of Arkansas 
‘Tennessee, or elsewhere, pertaining to the main line of said road 
from Memphis to Little Roek; also all and singular all lands, real 
estate, property of every kind, real, personal, or mixed: books of aec- 
count, records, muniments, and cyvidences of title and choses 


OO) In action which were owned by said railway company Ivoon thi 

Ist dav of December, A. [). 1S75, Or were ac quire “| by it after 
that date: and also all the esatote, Sorahionn, Yereen wes, and in) - 
munities, neluding the meht or fran ‘to be a corporation, which 


said railway company owned on iaileh that day, or thereafter 
acquired, in the States of Arkansas or TPennessee, or elsewhere; and 
also all the incomes, rents, Issues, tolls, profits, receipts, moneys, 
rights, benefits, and advantages had, received, or derived by sat 
railway company from its railroad, or other property, or In any way 
Whatever, after the said first dav of December, A. D. 1575, to have 
and to hold the said above described, signing eins ved prop- 
erty, charter, rights, franchises, privileges, and Immunities to them, 
the said William S$. Pierson, Watson Matthew , and R. Kk. Dow, in 
trust for all the holders of the bonds seeured by the first-morteage 
deed executed by said Memphis and Little Rock Railway Company, 
and upon the further trust that they will convey the same, and all 
thereof, to such company or corporation as may be formed by the 
holders of a majority of sueh bonds ai such time and upon such 
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well as the franehises and property conveyed by the said railway 
Mmpany; and 


Whereas said trustees did make such purchase, and the sale 


thereof having been reported pile oan ge se confirmed 
S14. by said court, the commissioner of sale did by deed convey 
the same and each and all thereof to said trustees, who now 
stand ready to convey to the Memphis and Little Rock Railroad 
Company when reorganized by a majority of the holders of the 
bonds secured by said railway mortgage 
Now, therefore, we, the undersigned, being the holders of a ma- 
jority of the bonds seeured by the mortgage of the Memphis and 
Little Rock ee virtue of the provisions 
of the aet of the Gener: il Assemil ly of the State of Arkansas approved 
January 11th, 1855, entitled “An act to incorporate the Memphis and 
Little Rock Plank or Railroad Company,” and an act of the General 
Assembly of said State approved January 19th, 1855, entitled “An 
act to aid in the construction of the Eastern Branch of the Cairo 
and Fulton railroad, and to adopt the Memphis and Little Rock rail- 
road survey as said es ee specially 
amendatory of said first-named act which were accepted by the presi- 
dent and directors of said former Memphis and Little Rock Railroad 
Company, do hereby reorganize the said Memphis and Little Rock 
Railroad Company, and do declare and make known that the stock 
of said Memphis and Little Rock Railroad Company, as reorganized, 
is fixed at thirteen hundred thousand dollars, divided into thirteen 


thousand shares of one hundred dollars each. and that said shares of 


stock are held and owned as follows: 


ia A a as ae eas nm mnt “imitalen we tal a G4 shares. 
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-L shares. 
1) es 


15.000 shares. 


Second. We do further declare that each and every share of the 
afore-named stock is fully paid stock, and on behalf of said railroad 
company do acknowledge that one hundred dollars has been paid 


by the holder of each shere Upon and tor the Sane. 
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; 


R Kk. Dow, parties of the first part hereto, and the Memphis and 
1 Rock Railroad Company, as reorganized, party of the second 
paar hereto. Withesseth : ete ° 

That whereas Alfred Sally, as commissioner of the cireuit) court 
of the United States for the eastern district of Arkansas. by his deed 

did convey all and singular the 
. franchises, rights, privileges, and Immunities here- 
ll the 
AY thie 


ie Ist dav of De- 


inafter described to the parties of the first part, in trust for a 
holders ot bonds SECT «| by the first-n rteage deed executed | 
Memphis and Little Rock Railway Company on tl 
cember, 1873, and upon the further trust that they, the parties of 
thie first part, would CONVEY the same to such COLI ATTN Or COPpPOra- 
tion as might be formed by a majority of such bondholders, at such 
time and upon such terms and conditions as a majority of such 
bondholders — require ; 
\nd whereas a majority of such nieoenieen rs have reorganized the 
\Ii inphis and Little Rock Rath road ( ompan 
And whereas a majority of said bondholde ars have 1 
the said parties of the first part to convey the said property, charter, 
franchises, rights, privileges, and Immunities to the said Memphis 
and Little Rock Railroad ¢ ompany, as reorganized, upon the terms 
and conditions following, to wit: 
First. That the said company shall execute and de- 
ZZ liver to. the parties of the first |): | 
{ 


~ 

— 
~ 

~ 

- 


1 Df = 1 ' ° 
and fittv bonds -each torthesuim of one me 
° se 5 | . 7 } 
einfiveequalannual installments.on the Ist d: avsol Mis nthevears 
1S ¢$) ISSO. ISSI. TSS2. and 1SS3. such hao to bear j nterest af the 


? "4 ; ny T 7 . a , } } . ' | 
Pate OF Ten pel Centum Per anu fom date, Ppavahbie sebid-annua 


’ 


- 


Oh preset nigtion of the interest cor Upons ther to attached. mnterest and 
prinempal pavable 11} the CILY O f New York. ana shall SCCILTC thre pruV- 


1h) sar atk eabadiaaendh teiuhol cake borre@aee O all 
and singular said property, charter franchises, rights, privileges, and 


| 7yv } ’ ; ‘ y* ¢ »? “yy oe . 1] 

eeepeeneacea OCs. Of wil chy morteave the parties ()i the Litst precy stil he 
trustees, nah onilate teva by the parties of the first part. and the 

a i i 

}* #42 ] +) 7} 1 at li, {" | 1; ) £E, ; 
Pproceecas ap putea CO Unie pay Seen Ol the MCMS Upol ft 
} i , . 7 ° } 
CN Pressed alld rest rved in the decree o YSaqd COUT OPUCLING ana 
a3 | ] . “ig ; , u : : ._ . 
Che Salt thereof, and to Pepa Hone vVs borrowed by said) party 


28 ie See ll . : Ss } ; ° - . , 
Ol the Hirst part lo Make the eash PaVvinrelt required by such deeree. 


‘ , a ad . } . +} 
MCCOTC, Phat sud railroa (| COT a HV, ads reoreanized. shai: execute 


C ' } } li y 1 4 ar 1c] > « rt] 1 yf thy : f 1° ? ? \s  ' 5 4 tos . {5 y+ i 7 , ] ys 

adhidk Geliyeé LO SAT pect PU () ih¢ inst Dart Lis tWentV-1LVe NUNaALEe? 
i 

ana ~ . Bs eth ty -e Gt ry hay - ‘ ‘}) tor t] 1? 2 st 1 } 

ana Seventv-flve GtHel Mas, CACH Tor the sur Of Ohe thousanad cdoel- 

; A . - : — 

ids, ANC ite one hundred OU] DONS. enet for the sum (>| two hun- 


date thereof, 


1 } } ae : } } ] : . - } 
dread ana Hityv adotlars, pavable thirtv years after [ii 
‘Interest alter the Ist dav of July. 1S7S, 


and until the Ist of July, 1882, at the rate of four P r contum per 
annum, and after said last-named date at the rate of eieht t per centum 
por annum, such interest to be payable sersdssanaivini ae on presenta- 
tion and surrender of the int rest i a to sueh bonds annexed, 
hall make provisions for a sinking fund of 810,000.00 a vear. to be 

applied LO the sedlesiaitian st such bonds. and shall SPCULE 


025 payment of the principal and interest of such bonds and of 
such sinking fund by ad mortgvave of ft all and singular sald 


oe 
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property, charter franchises, rights, privileges, and immunities, of 
which mortgage the parties of the first part shall be trustees; such 
last-named bonds to be distributed by the parties of the wi parr 
equally ahnone the holders of bonds secured by the morte@age exe- 
cuted by the Memphis and Little hock Railw: Ay CU Oh pany on thi Ist 
day of December, A. ID. S75. 

Third. Thatsaid Memphis and Little Rock Railroad Company, as 
reorganized, shall assume the defense of the suits pending, or which 
may be brought by any one, against R. kK. Dow, as receiver of the 
property beremiafter mentioned, and shall pa iv and discharge any judg- 
ment which may be rendered against su teh receiver in any such action, 


and shall also forever protect and hold harniless the said parties of 
the firs! Part, and cach of them, from all costs, charees, dam LOCS, 


elaims, demands, and actions arising out of or broneht against them, 


} ; > } : F 
ther of them, Of or econeernin oan . oF ther cts ane Colles as 
trustees of the first mort: rads ee of the Memphis and Litue Rock Rail- 


Way ( apa, and shi nn pay all costs, dam: io Cs, charges, or expenses 
Which said parties of the first part, or either of ye mav sustain or 
be pul bs IT) CONnSseg UC nee of the it accepting the trusts, or either of 
the trusts, of the mortgages specified in the two preceding paragraplis 
hereof. 

And whereas the sad Memphis ana Little Rock Railr ad (‘om- 
pany, as reorganized, by a resolution of its stockholders, on tots day 
In convention assembled, has agreed and consented 

tions, and has authorized and directed t 
a2 delivery of such bonds LO the parties of th e first preaur't, ana the 


, . 
4 " 4 Ty ‘ 
i} { ae LLTOd) nn 


execution of such morteages to secure payment of the same: 
‘ i . 


. ; : . , o “eee ea aE er aa , 
Now, herefore, we, tne parties art he first part, Ili CONSTGUCTALION Of 


the aforementioned bonds and obligations of the said party of the 
second part, secured by the mortgages aforesaid, do by these pres- 
ents erant, — sell, and convey unto the said party of the 
second part all and singular the lands granted to the Memphis and 
laittle Rock ail road © ompany by the act of General Assen bly of 
the State of Arkansas, approved agen 9th, 1855, and | the aet 
of the Coneress of the ' nited State ipproved February 9th, 1855, 
Which had not been sold by sar R: Jia Company o ithe ZIst day 
of November, TS76: also the Memphis and Little Rock railroad, 
extending from the west bank ve the Mississippi river, opposite the 
city of Memphis, in the State of Tennessee, to the city of Little Rock 
in the State of Arkansas, its ee dd, right of wav, and all works 
and rolling-stock of or belonging to said company, together with 


the charter by which said company was lanes and under 
Which it was a and all the riehts, privileges, and Immuni- 
ties thereof: and also all the right. title, and interest of the Mem- 
phis and Litthe Rock Railway Company in and to the railroad 
vforesaid and rights of wav from the west bank of the Mississippi 
river, Inor near THopefield, in the county of Crittenden and State 
of Arkansas, to Little Rock, in the county of Pulaski and State of 
Arkansas, with the connections of said railroad with t | 

Fulton railroad and the Little Rock and Tort Smith railroad: also 
Hl railroad depots, tracks, viesion inclines, leases, riehts of wav, and 
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easements In the city of Memphis, in the State of Tennessee 


= 5 = } seal ones — eS ee icc? serateeeweseet? beat all was! ' : 
0) ait eloneMne LO Salad railway COMPANY, Llc clil Peal lis, trestles. tres: 
‘ ‘ P i 
, : ] sa sae ; . . 
tracks, side tracks, switches, bridges, depots, stations. build- 
? ar > 7 rcs ) ] 7 a + } | V1 ] , 
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I i j 
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Wille Lf i i | } ~ \ ty 
! 1 ’ 
{ INO he 1) : : \! : er 
| ! cLil Li’? to Tih eereeen seen } a | 1 ! +} ! ) — Te) i i ¢ 
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Roe iy ALSO till aeete: _ neu ] j at - (?s Pardye ()7 ay 
. } ; } . } 

Kinds, real, personal, or mixed, b : aceoul ) muni- 
MIO} rrr] wae ? t 434] ] , | 
i Le j (| CY FUencees ()j ili] { } * ‘ ’ 1 1 

1° } | at 4 a . ! ‘ 
OWE wre eae | | ww sah CUiliy?) | { j ‘ ~ { \ } i -\ 1) 
~_—  y ‘ ? ' 1 
_ . , .? ‘ ‘ ; ‘ 
IS75, or were aequired afte | , <0 rtops 
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{ } > } ] ? ? 

PANCIHISeS, PPIVIeEges, ANG WAN eaee 1T ¢ illi- 
hise 4 PHO] ny owl " 
weet LO A rae COPPOTatiOnh \\ i j _ \\ | ‘eat (1 €)} 
: " Yy ] } ‘ 
possessed on that day, or t! fter ae 11) “Hates \r'- 
lespysas ‘O@ip Pan) ae he sgh “Be ig ‘> ~ \\ . } ; i ‘ 1] Ti , , +* " + 
Natal cA 4 AUlITI ion on" ] : w VI or ‘ ce €£h8souy «£23 | Bh ipe i 4 Ate Lote Bet ti PF 
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Issues LOLS Drotits 1 eer Dis, anne) = ryartyts } S \ aw 
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} ?’ ] . } r* 7 \ } | 
had i «'t i (2, OF GEeTIiVed o' - | | +e } } } 1 "4 | ! 
or othe mPestoeryry } ) 1} 
i } I +? ivy ()] ‘ aia \ " { ‘ 
" } i) | — <)> } , . 
Deeem er re | i) [Oded ; phen ‘) i ) ? ’ 
} ; 
‘i. . 
the see ma part, and PITLS SUC ()] ( 
} c { ] . 
1 ; : 4 
of the parties of the first or As | , 
a 
{ | 
. ? t fT ‘* 
WalYTanty of tithe ( } - Vi 


nV) } 
adhd NOt OThHEerwise 
tT , } , ; . { 
In LOSUTTIONSN Where t]) riles of tly, first py Or - ( 
TH) } re ] ‘ Be 
then hames and allix thr : ~ re oh ay 1" 


\\ 17 an Pre PS \ 
‘ Le | j i] aw } 
| > ; \ 

' ‘ 
i ee \ } \ | 
, | ," 5 


} y> 
By hi. \ rf \\ 
yye r 
sf ; ) j ) 
i 
STATE OF ARK ANSAS, County of Pila }.7 
» ‘ ] } . 
Be it remembered that on this 204 Pe ¥ ry) torc DL... 
. ™ ; : ' ’ 3 —_ : i i é a 
lore 1e, I: rank Strone, Qn actino nd dulv e ae. ee Eee ig 
pubhe for the county ana Stats vat 7. : ; 1 \\ 
_ yar > F 1? . , 
S. Pierson, R. K. Dow, and Watson \} (| em 8 r 


attorney-in-fact, LO INC pe ls rally : | KLOW) ) ave {> Pyar 


whose names appear to the forego deed 2 Darliiae crantat 

each severally stated and aeknoy “i that hoe had oxcachtad 

-- ? ’ ® » . *; 7 . } | . . 7 

same for. the consideration And purposes there mentioned and 
i . ‘ : , i 4 oe 


set forth. 


? , = , } , 
In CeStIMONY whereol bhCVPeLO STON Wh } rye er 
e ‘ ie, ae ii \ bieemk ~ i ( i} nelean \ j tt] 


and affix my notarial seal tiis the dav and vear afor ic] 
: ‘ CL < Lt 4G he cli AILOTCSald 


ROBERT 1 


Powe 
Whereas William S. Pierso} 


uting the trusts spec! ified in t 


ud Little Rock Railway (lor 
jority oft ft he hole fers ot the bho} 


r 


Xe 


DOW ET AL., &¢. 


Attorney. 


1, R.K. Dow, and myself, trustees, exe- 
he xi Mortgage deed ot the Me mipliis 

ypany, have been requested by a ma- 
vs ee iE buy in 


‘a of 


} 
the 


franchises, rights, privileges, and property in said deed conveved, 
ana the charters oft the Memphis ana Littl Rock Railroad (‘om- 
pany, Its franchises, privileges, Immunities, rights, and property de- 
seribed and conveyed in the hedioteagner se ah deed of said railroad 
company, at the sale of said proper tv which Is to be made under and 
ly virtue ()] cl deer eof thre circuit court ofthe nit States for the 
eastern distriet of Arkansas. on the 27th day of April D. 1877. 
for the benetit of all holders of bonds secured bv said first-named 
deed chi wher is should sud tr (> = beeome thr purchasers of the 
suid charter, franchises; and property itis the intention of the said 
bondholders to form and organize themselves into a company or 
COrporatiol LO OW?) and Operate thi same under the name of the 
Memphis and Litthe Rock Ratlroad Company, as reorganized : and 
Whereas it will be the duty of myself and my cotrustees, by proper 
deeds, to convey the property so purchased by us to such company 

nd whereas [Toam unable personally to attend said sale, or to b 
present at the eity of Little Rock, Arkansas, where such proceedings 
are to | a: 

Now, therefore, T, Watson Matthews, have made and appointed, 
and by thiess Poy “CTLs do lnake, constitute. ind auppolnt It. ine Dow, 
IMsq., my true and Jawtul attorney-in-fact for me and in my 

| name to make, exceute, and deliver all proper and necessary 
92S leeds, conveyances, or other assurances of title conveying the 

pureha Ee et ee: LP sa cle t leld 

purchased chal Crs, Trvahenises, ana Pro} It \ LO LIL COTLLP ALLS SO 
formed, orto be formed by said bondholders, and to makejexecute, and 
deliver all other property and 1 sary receipts, acquittances, deeds, 
or other writings i ais anes te oak t necessary to be executed to 
complete and carry out the reorganization of sald company, and to 
effect the PUPPposes of the said bondholders, or for the settlement or 
adjustment of the trusts In us reposed by the provisions of the afore- 
mentioned deed of the said railway company vy hereby fully ratifving 
and confirming whatsoever my said att ney miav lawfully do for 
me, or in my name, in and about the premises. 

\\ Lliess hana ana seul, New Yo K. this 2oth day Ol} April, 


i. 


(Signed 


\ 
! 
} 


York, 


PATE O] | 
( ity and (oun ()] Ne ito York, } 

On the 25th day ot April IST 7, befor mie personally ame Wat- 
son Matthews to me known to be the person described in and w 
executed the within instrument, and he acknowledged that he exe- 
euted the same for siecenusicl ration and purposes therein mentione d. 

Witness mv hand and notarial seal. 


~ 
7 


(Signed 


PIERRE W. WILDEY, 
Notary Public, N. Y. Co. 


tae Tile MEMPHIS & LITTLE ROCK RAILROAD CO., &@., Vs. 
O29 IExuipirr N. 
Preterence Ten Per Cent. Mortgage. 


This indenture, made and executed this first day of May, A. D. 
IST7, ky and between the Memphis and Little Rock Railroad Com- 
pany, as reorganized, a corporation duly incorporated and chartered 
by the act of the General Assembly of the State of Arkansas, ap- 
| bith, 1853, entitled “An act to incorporate the Mem- 

ek Plank or Railroad Company,” and duly reor- 


4 
_— : 
(] 


proved January | 
nis and Little R 
eanized under said act and charter, and the acts of the sa 
Assembly specially amendatory thereof, party of the first part, and 
Willian S. Pierson, Ro K. Dow, and Watson Matthews, parties of 


; 
q} 
= 


renera | 


he second part, Wwitnesseth: 

That whereas the party of the first part is desirous to borrow 
money to pay certain pressing expenses, and is authorized by its 
cad charter ice do SO Wpon morteave oft its charter anid works: and 
whereas the stockholders of the party of the first part at a general 
mecting, held “ut the othiee of the saad COMpPAany 11) the CIty a Little 
Rock, Arkansas, on the 50th day of April, A.D. US77, by a resolution 
duly adopted, did authorize the president and directors of sard com- 
pany to borrow two hundred and fifty thousand dollars, to be patd in 
installments of fifty thousand dollars each, respectively, on the first 
days of May, in the vears 1879, ISSO, 1881, 1882, and 1885, with 
Interest from date at ten per centum per annum, to Issue the 
bonds of the company therefor, and to secure the payment o 
the principal and Interest of sid bonds bv ad mortage of all 
and singular the charter, works, and = property of said = com- 

pany; and whereas said company is about to issue, for the 
ot) purpose and by the authority aforesaid, two hundred and 

fifty bonds, ot CY efi date herewith, each for the sum of one 
ethousand dollars, numbered from one to 250, inclusive, bearing in- 
terest from the date at the rate of ten per centum per annum, pay- 
able semi-annually, the first fiftv of which mature and become due 
on the first day of May, 1879: the seeond fifty of which mature on 
the first day of Mav, 1880; the third fifty of which mature on the 
first day of May, 1581; the fourth fifty of which mature on the first 
day of May, 1582; and the last fifty of which mature on the first 
day of May, 1885; which bonds are, with proper changes for matu- 
ritv, in the following form: 

Know all men by these presents that the Memphis and Little 
Rock Railroad Company, as reorganized, acknowledges itself in- 
debted, and promises to pay, LO the bearer hereof. cil the otlice ot the 


Central Trust Company of the State of New York, in the city of 


New York, on the first day of May, A. DB. one thousand cdol- 
lars, in lawful money of the United States of Ameriea. with interest 
from date at the rate of ten per centum per annum, pavable SCHII- 
annually, at the place aforesaid, on the first davs of May and Noyvem- 
ber of each Vear, Upon presentation and surrender of the interest 
coupons thereto annexed as they severally fell due. This bond is 
one of a series of two hundred and fifty bonds of even date, each 
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for one thousand dollars, numbered from 1 to 250, inelusive. of which 
fifty mature on the first dav of Mav In the Vears 1879, 1880, 188]. 
LSSZ, and L330. The payvinent of all which said bonds ana interest 
is secured by a mortgage or trust decd, bearing even date herewith, 

by which said COMpany has conveyed all and singular its 
531 charter, franchises, privileges, Immunities, and property of 

cvery character anid deseription LO Win. Ss. Pierson, IX. Ne 
Dow, an] Watson Matthews, in trust, to secure the payment of the 
Interest and principal of said bonds as they severally become due. 
tliis hound shall Pass by delivery, and shall hot become obligatory 
until authenticated bY the signatures of two of the sata trustees to 
the certificate on the baek hereof. 

Ih withess \ vhe reol the Sad railroad COMM Panyv, as a has 
eaused thus bond to he signed by its president, ane its COrPor ite seal 
to) Le hereto aflixed, attested by the sronature ot its secretary, ~~ 
lias caused the Interest COUPONS hereto annexe d to be ~1ENC ne Dy its 
treasurer, under ana in conformity to sitll deed, this first t day of 
Miaivy, A. BB 16a. 

Pie side nt of thie Mi niphis and Littl Roel 


> 7 } ‘ . 
Lear road ( OM Pail, AS Teordanized., 


* 4] y * . ’ 
Secretary of tle Mi Ht plees and Little Lock 


> ie y : 7 
Railroad ( OMipany, aS reorganized. 


We, two of the trustees In the deed mentioned in the foregcomng 
bond. do cert ify that this bond Is one of the series of two hundred 
anid fitt. bonds SCC ured hy siudid deed. 


Trvuste ee. 


Now. therefore. nN consideration of the premises, and of 
502 the sum of one dollar to it paid by the parties of the second 
art. and to secure and make certain the pavment of the sey- 

pra, 
eral installments of principal and interest of said) bonds as they 
severally become due and payable, the said party of the first part 
lies bargained and sold, and by these presents does Pre L1it, bargain, 
sell, and CONVEY, unto the sad parties of the second pret ‘t. and t » the 
survivor or survivors of them as joint tenants, and not as tenants 
In common, all and singular its charter granted by the act of As- 
sembly of the State of Arkansas aforesaid, with all its rights, powers, 
privileges, Immunities, and franchises, and also all and singular its 
radirond and rights oft ae and CAaSeCLTIICILES from the west betunik of thr 
Mississippl river.in or near PHopetield. in Crittenden county, Arkan- 
| be | 
sas, to Little Rock. 1 Pp ulaski county, Arkansas, the connections oi 
said ver te with the Little Rock and Fort Smith ratlhwav and the 

id 1| Pith ¥ Little Rock and Fort Smit Ilway and tl 

Saint Tous. Jron Mountain and Southern railroad. its tracks. rats. 


ties, inelines, tr stles, — riehts Of Way, leases, easeliehts, ana 
privileges inn tha CILY ; Me hi}) his, in the State of Tennessee: all 
reals, trestles fies, trac a side Trac ‘ks, witches, bridges, depots, sta- 
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tions, buildings, water-tanks, machine-shops, car-houses, engine- 


houses. warehou ISes, workshops, superstructures, cngmes, cars, WaQons, 
machinery, tools, boats, wharf-boats, inclines, oil, fael, supplies, and 
equipments that the sad par AY of the first part how wens or ay 
hereafter acquire in the States of Arkansus or Tennessee, or else- 


where, and also all and singular all lands, real estate, property of 


every kind, real, personal, o7 mixed: all books of account, records, 
muniments. anid evidences of title and choses In action which the 

Party oO] f the { first part HOW OWNS OP Thay hereafter LC UITe, 
Debed wherever situate, and also all | tolls. 

protits, receipts, rights, benefits, and advantages had, receives 
or derived by the we ot the first Parl from aiiy of the hereby 
COnNnVE ved premises, 0 have and t to hold unto the sal 1d } rity of the 
second pear t.and — survivor or survivors of them as joint lchahts 


' ° 
the WcomMes, rents, Issues, 


~ 
} 
‘ 
dg 


and to their assigns, forever; and the party of the first part cove- 
nants with the cae of the second part, and their assigns, that it ts 
lawfully seized of the above granted property, charter, and = fran- 
chises, has “ood neht LO convey the same In manner and form as i 
hereby does, that the same is free from Incumbrance, and that the 
title thereto it will warrant and defend against all Jawtul claims 
whatsoever. 

But this conveyanee is made upon the following trusts and condi- 
tions, and none other, to wit: 

I") Ist. That SO) long as ihe party ot the first pray shial] not make 
default in the payment of principal or interest of said bonds 11 shall 
retain the POsse ssion of all the Property here hy COT eyed, and * 
ceive and enjov the incgme thereof, and that until such default the 
party of the first part shall have the right to sell and convey, fre 


~ 


from this trust, any and all of the lands hereby eranted, not neces: 
sary or convenient to the operating of the said railroad, applving 
the proceeds thereof to the improvement and betterment of said rail- 


road, its stock susie quipments 
Seeond. Suid pa tv ol the first part Will, from time to time, as in- 
eurred, pray all charges, costs, and CxXPe mses of thi miurties Of the sec- 
ond part, or either of them, incurred | 
he trust hereby reposed in them, and will indemnify and 
iold harmless the p: | 


Ik or about Lhe exXecullohl Oo 


parties of the second part amalirst all costs, 

charges, damages, and expenses which they. or either of them, 
may sustain or be put to 1n CONSE Uucnce (>| accepting this trust, or 
of anything \\ hich miay be done, 01 oniitt | to be ‘done, under IT, 
saving only such damages as may be incurred by, or arise from, the 
culpable act Or heeiect of sad part le s of the second mart. 

Third. In case default shall be made by the party of the first peat 
in the p: ivInent of any of I | | 
QhnnexXe | to said bonds, OT 11) any of the pri Youn | SUS Spec ified 3 
said bonds. and. shall ididiicegs in thirty days ates the said sums, 
or any of them, become due and payable, then “se thereupon the 
sata principal SuliIS il) all seid bonds specific 7 s] rae || inmediately 
become due and payable, and the reupon the parties of the second 
part, upon the written request of the holders of a majority of said 
bonds, shali ei ter upon and take possession of all and singular the 


ie sums speenied in the miterest COUP OTs 


t — 


? 


aon ee 


~~, 
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every kind, whether real or personal, belonging to the Memphis and 
Little Rock Railroad ¢ omMlpany, and to the Memphis and Little Rock 
Railway Company, as hereinafter more particularly described and 
set forth, was sold under a decree in chancery rendered by the United 
States circuit court for the eastern district of Arkansas, in a certain 
cause therein pending, in which said Wilham 5. Pierson and others 
were plaintiffs and the said Memphis and Little Rock Railroad Com- 
pany, the Memphis and Little Rock Railway pares and others 
were defendants, which decree was re ndered on the 21st dav of No- 
vember, 1876, said sale under said decree having been made on the 
27th day of April, 1877; and whereas at the said sale the said prop- 
erty was purchased by the said Pierson, Dow, and Matthews in the 
interest and for the use and benefit of the holders of the bonds 
issued by the said Memphis and Little Rock Railroad Company and 
the said Memphis and Litthe Rock Railway Company, said) bonds 
having been issued for the purpose of raising money for the con- 
struction and equipment of the railroad herematter described, with 
an agreement on the part of the said Pierson, Dow, and Mat- 
37 thews, acting as trustees for said bondholders, that any new 
company or vanized for the purpose of oper iting the said rai- 
road should issue orn of an equal amount to that represented by 
the said bonds of the said Me ‘Thy his and Little Rock Railroad Coim- 
pany and of the said Memphis and Little Rock Railway Company, 
amounting in all to the sum of two millions six hundred thousand 
dollars, which bonds of such new company should be used in taking 
up the said bonds of the Memphis and Little Rock Railroad Company 
and ofthe Memphisand Little Rock Railway Company given for money 
borrowed for the construction and equipment of the said railroad as 
aforesaid; and whereas, afterwards, the said Memphis and = Little 
Rock Railroad Company was duly reorganized under the laws of the 
State of Arkansas, under the name of the Memphis and Little Rock 
Railroad Company, as reorganized; and whereas, atter the said re- 
organization of the said company, it was resolved by the stockholders 
of the said Memphis and Little Rock Railroad Company, as reor- 
gal ized, that new bonds for the sum above named should be issued 
for the purpose of taking up the said bonds of the said Memphis 
and Little Rock Railroad Company, and of the said Memphis and 
Little hock Railway Company, in accordance with the said agree- 
ment under which the said purchase was made, and should execute 
a mortgage on the property hereinafter mentioned for the purpose 
of securing said) bonds, and in 7 as hereinafter nee and de- 
clared ; and whereas, afterwards, by a resolution of the board of di- 
rectors of the said Memphis and Little Rock Railroad C ompany, as 
reorganized, it was ordered that the president and secretary of said com 
pany issue the bondsand execute amortgage on all the property 
538 hereinafternamed, on the terms and conditions hereinafter set 
forth, forthe purpose of secur Ine the payinent of the said bonds 
of said railroad company, as reorganized, according to their tenor and 
effect; and whereas the said party of the first part has issued, 
prepared for issuc, for the purposes and by the authority aforesaid, 
twenty-five hundred and seventy-five bonds of one thousand dol- 


_— 
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lars each, which are numbered from one to 2575, inclusive, and one 
hundred bonds of two hundred and _ fifty dollars each, which are 
numbered from 2576 to 2675, inclusive, amounting in the aggregate 
to the sum of two million six hundred thousand dollars, all bearing 
even date herewith, and all of ike tenor, and substantially in the 
following form : 

STATE OF ARKANSAS. 


Memphis and Little Rock Railroad Company (as reorganized.) 


Know all men by these presents that the Memphis and Little 
Rock Railroad Company (as reorganized) acknowledges itself in- 
debted and promises tO pay LO .or bearer, at the office of the 
Central Trust Company, in the city of New York, on the first day of 
July, A. D. nineteen hundred and seven, one thousand dollars of 
lawful money of the United States of America, with interest thereon 
from the Ist day of July, 1878, at the rate of four per centum per 
annum until the Ist day of July, 1882, and at the rate of eight per 
centum per annum from July first, 1882, until the maturity of this 
bond, payable at the time specified in the annexed coupons on pre- 

sentation and surrender at the office of the said Central Trust 
039 Company of the interest coupons hereto annexed as they sev- 

rally fall due; and the said railroad company hereby agrees 
with the holder of this bond that if default shall be made for sixty 
days In the paviment of the interest COUPONS hereto annexed that 
the principal sum of this bond shall immediately become due and 
pavable. 

This is one of a series of twenty-six hundred and seventy-iive 
bonds ; twenty-five hundred and seventy-five, numbered from 1 to 
2O7O, Inclusive, are for one thousand dollars each, and one hundred, 
numbered from 2576 to 2675, inclusive, are for two hundred and 
fifty dollars each, amounting in the aggregate to twenty-six hundred 
thousand dollars, all of which bonds are secured by a mortgage or 
trust deed, bearing even date herewith, which has been duly exe- 
cuted by said company to Wilham S. Pierson, Watson Matthews, 
and R. hk. Dow, as trustees, conveying to them, among other things, 
as more particularly set forth in said deed, the charter, franchises, 
road, rolling-stoek, income, lands, and other property of said com- 
pany. 

This bond shall pass by delivery, and shall not become obligatory 
until authenticated by the certificate of a majority of said trustees. 

In witness whereof the said railroad company has caused this 
bond to be signed by Its president, and caused its corporate seal to 
be hereto affixed, attested by the secretary, and has also caused the 
Interest coupons hereto annexed to be signed by its treasurer, under 
and in conformity to said mortgage, this the 2d day of May, A. D. 
IS77. 


— ——__, President. 


wecretar i. 


540 On which said bond the following endorsement. ts made: 


“The undersigned, a majority of the trustees, hereby certify 
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that this bond is one of a serics amounting, In 
S29 G00,000, secured by mortgage or deed of trust Within mentioned 
dated May 2d, 1877. Said mortgage or deed of trust Is made sub- 
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jeet to a prior mortgage lO SPH 0000" And Wiereas said reaiiroad 
company has determined to secure the paviment of said bonds, with 
the interest thereon,in the manner herein provided: Now, therefore 
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the sald Mi myliis and Little Roek Raulroad (Company, as reore Il- 
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Memphis and Little Rock Railroad Company, as reorganized, 
542 hereby covenants with the party of the second part that it 

is lawfully seized and possessed of the said granted property 
has good right to convey the same in manner and form as afore- 
suid, and that the same is clear of all incumbrances whatsoever, ex- 
vt the aboy C -dese ribe “| morteae e of the M emplhis ana Little Rock 


lroad Company, and as Siete a recited, and that it will for- 
ever warrant and defend the title thereto against all lawful claims 
whatsoever : Provided, however, That this conveyance is upon the 
Ci tions following, to wit: 

Firs That so long as the said party of the first part shall not 
make default in the payment of either principal or interest on any 
of the aforesaid bonds and yee) s,as the same may resp chive ly 
become due and pavable, and shall faithfully perform the conditions 
of said bonds and the i em and conditions of this indent ire, 
said party of the first part shall be entitled to retain the possession 
of the rallroad and other property hereby conveyed and reeeive and 
enjoy the Income thereof. 

Seeond. And said party of the first part shall, in each and every 
year after the vear ISS2, pay to said party of the second part, their 

| 


— + 


survivor or survivors, successor or successors, for the time being, 


such sum of money as shall be equal to the difference between the 
Mnterest for cach vearon all outstanding bonds secured by this mort- 
mace and the sum of two hundred and elohteen thousand dollars : 
such sum to be paid on the Ist day of January in each year, com- 
mencing on the first dav of January, 1885, with the payment of ten 
thousand dollars, such moneys to be used by the trustees in the 


purchase of bonds secured by this morteage at the lowest 
D153 price at which they can be had, the bonds so purchased and 
| COUUPOTS attached t hae Preto to ay Cale fully cancelled by the 
trustees and returned to the COM pany Lnd said party of the first 
part further agrees to pay to said trustees, or such trustee as shall 
tuke the active management of said s nking fund, one per eentum of 


Tans — of the anne bough tin and cancelled by them, which 
be re yee as Compensation therefor. 
Third . And it is further agreed that in case the party of the first 
part shall fail or neglect to comply with this provision for the 
chase of the said bonds . then the said party of the second part, | eIr 
survivor or survivors, successor or successors, shall have the same 
right to enter upon or sell and convey the property herem conveyed 
thrat they would have under the ferms ot this Con Vvevance 1) Cuse of 
the non-payment of the interest or principal of the said bonds in 
every — Whatever. 

Fourth. Said railroad company, as reorganized, will, from time to 


time, as ene pay oot charges, Costs, — and compensa- 
tion of the said party of the second part, : vi their suecessor and sue- 


eessors, or survivor or survivors, In or en or for the execution of 
sald trust, and will, in all things, keep the said trustees or their sue- 
cessors fully indemnified and saved harmiless of, from, and against 
all costs, damages, charges, and ex pehses Which said trustees or their 
successors may sustain or be put to in consequence of accepting this 
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or omitted to be done, under 


trust, or of anything which may b e done, 
act or 


it, saving only such dam: iges as May arise from any culpable 
neglect of sald trustee. And said ’% ailroad CO)} Mpany, party ot 
544 the first part, will cause this deed to be duly recorded in all 
proper places, and will do whatever else may be necessary or 
proper to give full effect to this conveyance. 

Fifth. In case of default for the space of sixty days shall be made 
in the payment of any of said interest coupons, or of the prineipal 
sum of any of said bonds, as they shall respectively fall due, the 
pig porey at the second part, the r Successor OF SUCCRCSSOPS, and his 

r their surVIVOr yr survivors . on the written request of one-third in 
said bonds, by themselves or hy their agent 


interest oO} ‘the ah le rs of 
trustees being CO! Inpetent to 


thereto duly authorized, either of said 
act as the agent of the other trustees, upon being furnished with 
funds for expenses and being suitably indemnified against risk and 
loss, may and shall enter in and upon and take possession of and 
Operate all and singular the said railroad and : ull other Property 
real, personal, or mixed, hereinbefore conveyed, or intended to be 
conveyed, and take and receive the income and profits thereof: and 
may and shall sell all and singular said railroad and lands and all 
other property, real, personal, or mixed, =p all the charters, rights 
privileges, immunities, franchises, and choses in action of said rail- 
road company, party of the first part, hereinbefore conveyed, or 
intended to be conveved, and execute and deliver to the purchaser 
or purchasers deeds and conveyances which shall vest in such pur- 
chaser or purchasers all the estate, right, tithe, and interest, whether 
legal Or equitable, of said partly fe the second part, and of said rail- 
road company, party of the first part, In fee-simple, absolute, free of 
equity or redemption of, in,or to said railroad | ands. property, cChar- 

ters, nights, privileges, immunities, and franchises, and eve ry 
O40 part and parcel thereof, and said deeds and conveyances shall 

forever bar and CStOp said railroad ¢ Mpahyv, party of the 
first part. 

And the said party of the first part hereby covenants and agrees 
that said party of the second part, their successor or suecessors, and 
his or their survivor or survivors, may make said sale as aforesaid 
In) the city of Little hock, or In Any town on the line of ther sad 
rallroad, and with or without entry on said conveyed premises, and 
may make said sale as aforesaid by or through his or their avent 
or attorney-in-fact, with the same force and effect as if made by 
him or them in person o1 r throu; oh their proper officers. | 

And the said party of the first part hereby waives the benefit 
of any Ts came enhenanet or Valuation laws which may 
now or hereafter exist; but before any sale shall be made notice 
of such intended sale shall be publishe d once in each week for not 
less than four consecutive woos n Ole hewspaper published in 
the city of Little Rock, Arkansas, and in one newspaper published 
in the city of prea name Pennessee. 


And the sald party of the first part hereby covenants and agrees 
that said party o| he sec ond part may adjourn said sale as many 


times and for such a neth of time as they see fii, and any sale made 


bo 
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on an adjourned day shall be of the same force and effect as if 
made on the day first appointed. 

And the proceeds of such sale, if made for cash, after paying the 
costs, charges, and expenses of the said party of the second part, or 
their successors, and of their or his agents or attorneys atiaw or in 

fact. Ineurred in and about the said trust and the said fore- 
O40 closure, sale, and conveyance, shall be distributed pro rata to 

the holade I's of the bonds. without regard to priority ot 
Issue, and Coupons secured by this trust, but neither in the case of a 
sule for money nor 11) { he Case ‘of any other sale, Judicial Or oiher- 
wise, shall any of the coupons or Interest warrants from said bonds 
he entitled LO Or share any of the proceeds oft sale, unless the 
same are held and owned by the actual holders and owners of the 
bonds to Ww hich suid COUPONS were POS} CI ively attached at 1 he issue 
of said bonds. Andit is expressly agreed that such coupons as may 


’ 


be held by any other person than the actual owner or holder of the 
] 
i 


bonds to which they were respectively originally attached shall be 
considered merely as an unsecured promissory note of said ratlroad 
company, and shall not be entitled to the security of this decd of 
trust. Any surplus after any sale for money,atter making full pay- 
ment and satisfaction of all the aforesaid bonds, coupons, and in- 
terest, and the costs, charges, and expenses as aforesaid, shall be 


= 


pad over to the Party of the first part. 

Sixth. And it is further covenanted and agreed, by and between 
the parties hereto, that in case of a sale, whether judicial or otherwise, 
of said premises embraced in this mortgage, the amount of the bid 
Or purchase-money on said sale ray be pad anid satisfied, in whole 
or in part, by the outstanding bonds or coupons, save the detached 
coupons aforesaid, or any of them secured hercby, and said bonds 
and coupons shall b> received in whole or in part payment and 
satisfaction by the said trustees, their successor Gr successors, or his 
or their survivor or survivors, according to their value, to be 
ascertained and determined by the net amount arising from said 

sale, | 
O47 And it is further covenanted and agreed by and between 

the parties hereto that in case ef any sale, Judicial or other- 
wise, of the premises embraced in this mortgage, and the holders of 
a majority, in interest, of the then outstanding bonds secured by this 
morteage shall, 11) writing request the said trustees, or their SUC- 
cessor or successors, or lis or thelr survivor or survivors, so to 
do, they or he is authorized to purchase the premises embraced 
herein for the use and benefit for the holders of the then out- 
standing honds and COUpPOns secured by this MOrha Ce ; and that 
having sO purchased sald premise S. the right and title thereto 
shall vest in said trustees, and no bondholder shall have any 
elaim ce the premises, or to thie proceeds thereof, except for his 
pro rata share of the proceeds of said Premise 5s, as presented in) rat 
hew company or corporation, to be formed by a majority, in Interest, 
of said bondholders, for the use and benefit of the holders of 
the bonds secured hereby. 

And whenever the hoiders of a majority of said bonds shall have 
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os 


— 


organized a new company or corporation for 
ree 
or their suecessor or successors, 
shall reeonvey the premises so purchased 
new company or corporation. 3 

And it is turther agreed that said trustees, or cither of them, may 
resion and discharge themselves of this trust on pr Wblishing r notice 
of such intention to resign in a newspaper published: in the city 
of New York at least thirty days before such resignation, filing 
such 2 ‘iwuation with the clerk of the COUNTY 


or his or their survivor or survivors. 
by him or them to said 


a copy of 
5AS of Pulaski, in the State of Arkansas, and leaving 7 _Tesig- 

al ee { Pe ener Ree rae eo oF 

nation with the presiaent OF seck Carve Of Sala 
Little Rock Railroad Company, as reorganized, and that ie ge Posies 


i 


. " , . ; j Be 
eourt of the United States for the eastern district of Arkansas, in ense 


of the « leat hh, resle "rhe ition, or -iay a of any trustee, ol, a petition of 
PANS bs 
one-third of the hoiders Ol the he hn outstanding bonds SCeCured by 


this mort: Tage, shall] 
and the said trustee or trustees so appointed shall thereupon become 
vested with all the eatin rs, authorities, and a tes orant 
ferred upon said party of the second part by itor presents am 
the mehts and Interests requisite to enable them to execute the 
purposes of this trust without any further assurance or conveyance. 

Seventh. And the party of the first part hereby agrees that said 
1) Arby of the second part, their SUCCeSSOLV OF SUCCECSSOPS, OF his (>) their 


a 


} 4 
Cul if) OF 


cashiers. book-keepers, engineers, OT oth I’ agents ads Tay he reasoli- 
ably necessary in the execution of any of the trusts herein or hereby 
declared or created, and may fix their compen sation. and shall not 


be answerable for the defaults er other misconduct or neelects of 


1. _ el ada ieee, we 3 } ] 
T) allorneys, counselors, scaled! clerks, 1) OOk ACCPCS, Che Tneers, 


} 
S114 


+} : 
LIICLT 


] +s } , . 
Or other age itS, UNICSS chargeable With cul “ible hnevlig nee iM 
] 4] : bis oe’ a all er 1) ] ae 
| further, that neither of Sala trustees shiail be ansWwer- 


scleetion ; an 


able for the acts, OMISSION, Or defaults of his assoclate Or associat 
1) 
nor shall] either ol them, or their UCCeessor Or SUCCCSSOrs, OF 
O49 survivors or survivor, be icdiagaaille for anvthine short of 


gross negligence or willful defaults in the discharge of his 
luties 

And the party of the first part hereby declares and agrees that where 
the words “ trustee” or “trust es” or” party of the second praht are 
hereinbefore mentioned it shall mean, and be construed to mean, 
the party of thesecond part and their successor or successors, whether 
named in this indenture or appointed by the court, and his or their 
survivor or survivors and ASslONs, 

And said party of the first part further agrees that the litho- 
graph slonature of its treasurer Upon the COUPOTis attached LO the 
bonds hereinbefore mentioned shall be deemed the written signa- 
ture of its said treasurer and of equal force and effect. 

In witness whereof the said Memphis and Little Rock Railroad 
Company, as reorganized, hath caused this indenture to be subscribed 


the use and benefit of 


1 the holders oft the honds secured ly this mortgage, said (Tustees, 


appoint a sueccssor or successors 1a such trust, 


survivor or survivors, may appoint and employ, at the expense of 
the said trust estate, all such attorneys, counselors, agents, clerks, 
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Supple H7d¢ ntal Mortgage ; 


This indenture, made by and between the Memptius and Little 
Roek Railroad C ompany, as reorganize da corpori geese duly organ- 
ized under the laws of the State of Arkansas, party of the first part, 


and William 8. Pierson, R. KK, Dow, and Watson ‘MP ail party of 


the second part, witnesseth : 

That whereas the said party of the first part executed to the said 
party of the second }< art its certain deed of Mmortgavre, dated on the 
second day of May, 1877, and by inadvertence there was omitted 
from the said mortgage the following clause, that is to say: “That 


so long as the party of the first part shall not make —— In the 


payment of princ Ipal or interest of said bonds it shall retain Posses- 
sion of all the property hereby conveyed, and recelve vd eno: the 
‘neome thereof: and that until sueh default the party of the first 


part shall have the right to sell and convey, free from on trust,any 
and all of the lands hereby eranted, not necessary or econventlerut 


to the operating of the said railroad, applying the proceeds thereof 


to the i ment and betterment of said railroad, its stock. and 
equipments 
And whereas none of the bonds mentioned in: the said mortgage 
have as yet been issued, and it is desired to correct the said OMISSION, 
it Is how agreed between the partl s heret tO thi: lt the ela Ise 
QO? thus omitted from the said mortgave de Wl forma praurt t thereof. 
with the: Same effect, to all Inte nts and PUPposes, as if if hh ic] 
Incorporated in the said mortgage Immediately before the attesting 
clause of said mortgage, and In order that all persons interested 
may have notice of this amendment, it is further agreed that this 
Indenture shall be reeorded in the several counties in which the 
lands mentioned in said mortgage he, and that there shall be an 
Indorsement on each of the said bonds to be secured by the said 
mortgage, a reference to this indenture. | 
Int testimony whereof the said Memphis and Little Rock Railroad 
Company, as reorganized, hath caused this indenture to be sub- 
scribed by its sen nt and secretary and treasurer, and hath caused 
its corporate se al to be hereunto affixed on this 26th day of Septem- 


ber, in the vear of our Lord, 1877. 


Cixeet) M. B. PRICHARD, President 
EAL. | JOHN W. GOODWIN, 
Ni cy (1): a re (IN, 


p) 


/ 
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DDo Which answer of Dow ef a/. is as follows (25): 


In the United States Court for the Southern District of New York. 
In Inquity. 


THe Mempuis anp Lirree Rock RAILRoabp COMPANY, as reorganized, 
Plaintiff, 
Us, 
R. Kk. Dow et a/., Defendants. 


The joint and several answers of Robert K. Dow, Watson Matthews, 
and Charles Moran, answering as trustees, as charged in the bill 
of complaint herein and individually each for himself. 

These defendants, saving and reserving unto themselves all manner | 
of benetit of exception that nlway be had or taken to thi many errors 
and insuflieienetes in said bill contained, for answer thereunto, or to 
so much and such parts thereof as they are advised that it is mate- 

rial for them to make answer unto, answering, say : 

Oot That they admit that the Memphis and Little Rock Rail- 

road Company was chartered and organized as stated in said 
bill, and that the first company organized under its charter has 
ceased to exist, by reason of the sale and. transfer of its charter to 
the said plaintitt herein. 

Thev admit that while said Memphis and Little Rock Ratiroad 
Company was In existence it executed and issued its bonds in order 
to borrow money with which to build its road for thirteen hundred 
thousand dollars, bearing date Mav Ist, S60, and that in order to 
secure the payment of the same said railway company executed its 
mortgage of that date to said Tate, Watkins, and Brinkley. as set 
forth in folios 9-12 of said bill. 

They also admit that Exhibit 13. filed with the bill herein, Is cl 
COPY of said mortgagee, ana that Tritt y ot sacl bonds were al times 

held by the defendants named in said bill, or by some of them. 

IO They also admit that said railroad company, on its appli- 

cation, reeelved from the State of Arkansas twelve hundred 
thousand dollars of the railroad aid bonds Issued ly that State. 

That in order to obtain more money with which to complete said 
road said railroad company issued its other bonds for the aggrevate 
sum of one million dollars, all dated Mareh Ist, 1S71, and that in 
order to secure the paviment of said bonds executed its mortgage of 
the same date to Henry T°. Vail, by which it conveyed to him, as 
trustee, the railroad belonging to said company, and its appurte- 
nances, Its lands, franchises, and all and singular its other property 
of every character, pertaining to its main line, not including, how- 
ever, the charter of said company, all substantially as set forth in 
folios 14-16 of said bill of complaint. 

They also admit that Exhibit C, filed with said bill, is a copy of 

sad morteage. 

OOO Defendants admit the default of payment of interest on both 

of said issues of bonds, as set forth in said bill, but they deny, 

on Information and belief, that at the time of said defaults there was a 


large number of the bonds secured by said mortgage to said Vail that 
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were unsold and in the ha 
contrary, the ry allege that al 
7 railroad compa ny before sald sale miu 
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mortevavgve to Ova free ho ld rs Jor 


I, filed with ai 


lation for the Issue ot said bonds HS wil] 


plaintiff s bill and exhibits, folio 356. 


complaint herein, as Exhibit G. in which there w: 
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nds of Sud isonet COMpAHY. On the 
i 


l., ?} le a” ?* ] } 1 al 
DOOMS Were SOL \ 


sald Vail under said 


ae the sale made by said Vail on the 17th dav of 
March, 1S73. : the purchase by Stillman Witt. as set forth in folios 
19, 2O of wey bill, and the deed from said Vail to said Witt, and 
that Exhibit D, filed with said bill, is a copv of s: deed 
Thev este _— the execution of the de ation of trus 
say by said Wi t | t 29th) of Mareh. LSio and that déxhil 11 
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560 And these defendants aver that as the railway company 


had bound itself to issue these bonds in payment of the pur- 
chase-money of said railroad and its appurtenances, and they were 
to be Issued and Were issued without any reservation, it did not 
Patter TO threat COMMpany What was done with snd bonds, provided 
that the old seeuritics were taken up and gotten out of the way in 
accordance with the terms of said proposal and acceptance of Octo- 
ber TS, IS73, which these defendants say was fully done. 
These defendants admilt the CONVEVAahce by said W itt and others 
of the property purchased by them at the sale made by said Vail as 


trustee, as aforesaid, to sad railway cOMpAany, the Sale being dated 


November 17th, 1873. and that Exhibit “G,.” annexed to said bill. 
Is a true and COrrect COPY thereot. 
56] They also admit the issue of bonds bv said railway eom- 


pany, dated December 1, 1575, and the execution of said mort- 
CAV | eed trom sad railway COM Palis LO the New York Cruaranty 
and Indemnity Company on the terms set forth in said bill. Burt 
sid morteave is not dated December Ist, S74, as stated in sald bill 
cul fol yO tl. but IS dated December I. IS75., cals will he SCC) by refer- 
ence to what purports to be a copy thereof annexed to said bill, 
Stoas Exhibit Ho and said exhibit is also ineorrect. as in the 
first aragraph thereot the grantor Is named as the Memphis and 
Little Rock Railroad Company, when it should have shown that the 
erantor Was the Memphis anid Little Rock Railway Company, in 
nformity with the original of said conveyance. 
And answering the allegations made tn said bill from folios 36 
LO ‘2, as to the disposition ot honds secured by sald Mort- 
ti rave from the railway COTMpPany tO said New York Cruaranty 
and Indemauitvy Company, resulting in the conelusion stated 
11) said Dill. that at the time of the commencing of the sult in the 
United States cireuit court for the eastern distriet of Arkansas. in 
equity, r the foreclosure of sad Mmorleaege, in whieh defendants 
Robert K. Dow. Watson Matthews, and William S. Pierson were 
plaintiffs and said) railway company and others were defendants. 
the totial dmMOount of sid bonds outstanding, secured by sald Inort- 
re, did not exceed S2,100,000, these defendants deny the same 
ver that the whole of said S2.600,000 of bonds have been duly 


me | 
C0] 


ana ¢ 
and properly issued to holders for value, and were outstanding when 
said foreclosure suit was brought and when said decree was ren- 
dered, And these defendants aver thiat by sac decree if Was ad- 
yudic ited that the amount due on said bonds was thesum of 8416,000 

on account of over-due interest and 82,600,000 for principal 
Mid Inatured accordingly to the terms of said bonds, as will be seen 

by reference to a copy of said decree tiled with said bill of 
complaint as Exhibit J, at folio 504, 

And these defendants aver that as said plaintiff claims under said 
decree, and in direct privity therewith, It 1s estopped from denying 
the matter thus vdyudi ated, 

Nor is it true, as set forth in sald bill, that said Dow had the whole 
management of said trust, as Pierson, one of her other trustees, 
actively participated in all that was done in respect thereot 


> 
. 


255 THE MEMPHIS & LITTLE ROCK RAILROAD CO., &¢., VS. 


Defendants admit that the New York Guaranty and Indemnity 
Company resigned its said trust, and that the said) Robert Ik. Dow, 
Matthews, and Pierson succeeded them therein; that they took pos- 
session of the property conveyed as aforesaid to said New York 
Guaranty and Indemnity Company, and brought a suit to foreclose 
said mortgage in said cireuit court of the United States for the east- 

ern district of Arkansas, as above stated; that pending said 
564 suit the plaintiffS therein amended their bill by leave of the 

court; that Exhibit I, annexed to said bhi, is a correct copy 
of said amendment; that a final decree of foreclosure was rendered 
in favor of plaintiffs in said cause on the Ist day of November, 1S76, 
and that Exhibit [, filed as a part of said bill, is a copy thereof. 

They also admit that the said trustees, Pierson, Matthews, and 
Dow, brought all the property sold under said decree, including the 
original charter of the Memphis and Little Rock Railroad Com- 
pany, as they were authorized to do by the terms of said decree. 

They admit the report of sald sale ly the COMMISSION, mnakinge 
the same and its confirmation Dy the court, and the execution to 
said trustees of a deed of conveyance from said) Commissioner In 
trust for the holders of the bonds secured by the first-morteave deed 

of said railway company, and that Jexhibit IN. attached to 

OOO sald bill, is a true COPY of said deed. 
lor the purposes of this suit these defendants also admit 
that the defendants in this suit were the holders of most of the first- 
mortgage railway bonds at the time of said foreclosure sale. And 


— 
‘ 


the extent of their interest in the property of said railway and rail- 
road companies is shown by the history of the said two corporations 
set up In said bill and established by exhibits thereto, as admitted 
and corrected in this adhbswer taken In connection withtheadditional 
fact that the State of Arkansas bad a lien on said railroad for one 
hundred thousand dollars for money lent in 1860, with inierest on 
the same at eight per cent. perannum from some time in 1867, which 
lien Was prior to all others Ol) the Sahhe, anid Was anterior 1} date to 
all liens thereon save that ereated by the morteage of May Ist. 1S60. 

They admit that subject to this Hien in favor of the State 


O66 the purchasers at said foreclosure sale, including said trustees - 


making said purchase, and their beneficiaries, became and 
were the real owners of all the property included in said decree, 
Including also the orlginal charter oft the Memplius and Little Rock 


Railroad Company, but they deny that said property at the time of 


the organization of said plaintiff company was worth no more than 
one million of dollars. , 

Nor is it true, so far as these defendants know or believe. that 
every holder of any bond of either of said companies Wiis bound to 
know the value of the property mortgaged to secure its payment. 

Nor is it true that said Picrson and Dow offered to sell said prop- 
erty al the price of one million of dollars. or for any other price. 

The Memphis and Little Rock railroad was an extremely dificult 

and expensive one to build, as about SO miles of its track runs 
OOF through the low lands of the Mississippi river and its aflluents, 
where heavy embankments, trestle-work, and costly bridges 


- 
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were required to be made, and, as a consequence of these many hin- 
drances. the following debts were created in thy eonstruction and 
equipment of the road alone: 


ee fe ee 
Bonds secured by mortgage to Vail. .--.-- ------------ 1,000,000 
oe | ee ae 
Rolling-stoek Hens --. tininnidd cess 200,000 
Memphis, Little Rock, and Pulaski county aid bonds... SOO,000 
Money borrowed from the State... ......-.-...... ail 100,000 

WA: coke gh cee nied ais _.....--. $4,600,000 


To which must be added proceeds arising from sales of capita 


| 
eS IS6O) to eS ee rf 
floating debt, cut off by the several foreclosures set forth in said bill 

of complaint, making in all bet ween S7J00 000 and SS,000,000 
DOS actually expended in such construction and equipment. And 

these detendants say that at the time of said foreclosure sale, 
and at the time of the organization of the plaintiff company, the 
property and franchises aequired by the plaintiff cee worth 
at least 85,000,000. 

De te ndants admit the execy tion of the ATTIC ‘le ‘Ss of organi ition of 
April 28, U877, and that exhibit L attached to plaintiff’s bill is a 
COPY liciuel 

It is not true, as stated in said bill, that the issue of the $1,500,000 
of fully paid stock was a full payment of what was due to the pur- 
chasers under the foreclosure decree who clfected the said organization. 

The decree against said railway company was for 85,016,000, and 
that claim was not cancelled by the issue of stock of the nominal 
Value of 81,500,000, even admitting that 1t was worth its par or face 

value in the market. 
ood The total amount decreed in favor of the bondholders of 
said railway company in said foreclosure decree was three 
million sixteen thousand dollars; but this was not all that was 
really due them at the time of the rendering of the decree, but was 
What was due up to July 1, 1876. 

In making such deeree the interest on the bonds was only counted 
up to the maturing of the last coupon which had fallen due at the 
time the decree was rendered, which was on the first day of July, 
LS7h. 

In establishing a basis for the organization of the plaintiffit was 
agreed that the bonds of the plamtit to be issued should bear no 
interest until July, 1878, and that they should only bear + per cent. 
Interest for four Fears after that date, whereas the old bonds drew 
S per cent. interest. It was therefore agreed between all the parties 

in interest that in making the organization the holders of 
O70 — the $2,600,000 railway mortgage bonds should be allowed tn 

the organization ot the present corporation, the plaintift 
herein, for the full amount that they were entitled to as appeared 
by the old bonds of the railway company held by them—that is to 
say : 
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The 9 nount of le 1ieCVPRe __ . oe sn Tino: kn. > ttn sinh ‘alt clin ie ene aris lt “are ell an a ate — $3,016,000 
Coupons on 82,600,000 penn ans ania 

1877. to July 1, 1878, inclusive-__---- ----- 416,000 


Amount of Interest abated Ol) Hew bonds Ceased elo rhit per 
oa down LO four per ¢ Cer I _ for four Veadrs, from July - 
IS78. to July, 1SS2—1l16 per cent. RE OR eT aS 116,000 


nine ee = rear oa July, 1875, to July, 1S7S, com- 
eR ee ene AL Fen AS OOD 
| | eee em ea 


That is a little less than was due on the old railway $2,600,000 
bonds. 
It was therefore agreed that a new issue of bonds by the platnitiff 
corporation should be made inthe aggregate sum of 
Dil $2,600,000 for that amount of the principal of said railway 
bonds, and that paid-up stock of the new company for 
81.300.000. the amount of interest due and to become due as above 
OT) sald railway bonds, should also be issued ce the holders of the 
S? GOO O00 of the railway bonds, both making tovether the sum of 
83. 900,000 that was really due to the holders of said first-mortgage 


I 


railway by mds, 


Defendants admits the CX cution ot the Ler d ()] April ol thy. ISG 


by which said trustees, Matthews, Pierson, and Dow, conveyed the 
property and rights acquired by them under said foreclosure sale to 
the plaintiff herein, and that Exhibit N 6 tosaid bill isa COPY thereot,. 
As to the allegations in the bill that “complain mt was but the 
creature of 1 the parties so dealing with themselves,” these defendant 
aver that the plaintiff is the creature of the laws of the State, by 
whie I it Was creates and hes al corporate ( XIstence, 
i2 lf, however, it Is Meant to assert that no one Prarie ‘pated In 
sald organization except the pre rsols OWING the ra llroad, its 
charter, and said rights and appurtenances, sold as an entirety under 
sald decree, they admit that such was the case, and say that no 
outside party made any claim to participate in any such proceedings, 
nor was there any one having any right to participate in said organi 
zation excluded therefrom. 


} 
i 


As to the allegation that the first directors of tha newly or anized 
company held only trifling amounts of stock, defendants aver that 
they ‘sina, eigenen staple arp nper e qualified to serve 
In such matters; and it is untrue, as alleged i the bill, that the said 


directors did anything wrong, and their action in the acceptance of 


the deed made to them by Pierson, Dow, and Matthews, and in all 


other matters pertaming to the Issue of the bonds, and the exe- 


O40 eution of the mortgage to secure the same. Was unanimously 

approved and ratified by the stockholders of the mlaintill! who 
owned all the stock and all t the property of the company. [t is true 
th: an the }) TF anti? ACCEe gee ld conve Vance fron ) Pi Crsoll, \Iatthews, 


and Dow, of April 30th, IST. upon | the terms: sail cote Midl aa Mauna 
contained, as is stated in said bill. folio 78. 

rt . : 

hese defendants henna duress characterized these proceed- 
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ines, all of which were harmonious, and were satisfactory to all per- 
sons having any interest In them, or having any right to take any 


part therein, and the consent and approval of the plaintiff were 
manife =ted in the only Wa 11) which they eould be munifested by 
the action of its board of directors and its stockholders in meetings 
reoularly assem bled sud held. 


— 
‘ 


— 


Le issue of its bonds 


impairs its eflicieneyv in the discharge of the duties which it 


_ } hs | } i* , ] ‘ cae ‘ . . — 
‘se Owes to the public, these aderenaahts ULbotnidt that the redress 
A 
oal —— . weae Se ae svat i. ; . 
Of any pubiie ericvahce of the KINd rests With the State creat- 
; , } +, | syyvtrtt « ‘ - }? ror ty ? rf «nV e11¢] ory re) , ucven 1 eS 
1h)! WHaiw t? re | ALL "2 oe «cl 4 PPOTALLOLL, ii clll \ SLi il OTICVANC! ‘> reaity 
"aes ‘ . . . 


att rene ee Se 
{tf exeeuted and delivered 
_ Fr >< } +4 ut o% } : ae I) } ? dis ‘ rl ¢h i ¢ aa s - 
LO Shiai: £LTCYPSON. wtatlhews, ana (ow Its Za POormes, Ahad that 1 exe- 
° _ - ~« _ {* ‘ 
e payment thereof. as 


! 
4 ; ! f Py ~ ; : ' ; “7-5 all ‘7 6) ay “ey i ‘ “3 
stated 1th LhO- ¢-I—OU OF Salet DILL, and that Mexhibit N,. attached to 
‘ . . } 
i 


Siil j Lyd] L Correct Cc ) ()} 1c las serageeue. LOTTE AG 

In regard to the allegation contained in folio SL of said bill. to 
he effeet th; thre proceeds of sala 250) bonds should be apphed 
to pay liens upon the property expressed and reserved in the decree 


OL tore ClLOSULE ahd monevs Vorrowe | OY the trustees to make eash 
Oy . : ] } 7 
T ndants say that bv the 


+ * ‘ 4 P+ oa ] +> t eveice ‘ <2 ¥ } , . ° , ‘ 
ternis of LhaAt deeree the sales made undel It Were sub- 


a = + + ; } - » tr 9 rit £ al] ] ‘ »%? ited 7 ] ‘ a | | } - 
Jia JeC oO the paviment of ali debts creat adhd assumes »\ 
’ . . } 4 (° ° 

tne Fecerver ap pomted 1?) the Progr Ss QO] the Sult, except 


} 


ree, ees (bea SNe " Fane Re: es . ee =P 
such debts as the reecelver Might Nave wweurrea for - money bY him 


’ 7 | ¥ 
borrowed under the orders of the court, and subjeet to any and all 
‘ < 
waste étaient < ; Ls 7 . nmeclesie® chctuteect +1 wPaAPATYARP at th) tian Canal 
BiZItD Uireti bieeiil VG Pchnaimie aevalhHs Lilt recelver at tne time OF SUCH 


* ok es Rca 1} +] ens ‘aced in said 
Senki. ai Pret DC LIiY “iso retarhned Ol ali Like ProperPresy ChnOraACeU 1) Sal Lf 


} ’ 7 t } ‘ {° a ] aad i : i Be “4 oak , > . , 9 
(LCC] iO] fe PradVirredit Ol alive tutu fabiiities OF the said reeelver for 
t | } | t} } 1] + ] } | ) | “a5 ] ] . y : 
Like Heient OF The MOtders O SUCH) GeMmMahnas, as Wlil ve seen DY relecr- 
eee oT I 4 ri 4 |! p>? 
oe th fe. Lf »? iritlil 3 tN iis ux J a ee | iN if CIS +) I—-) _ 
ee | } : ] ] +? , ie i" ; | > 
| bel ee ox i { if > i Lila i ~ ae | (i i \ \\ 9 Lalaie (Jil Lil a § hi 
] j 4 ? a das } } es (Ct ] } 
, , ‘ ’ %4 : ‘ , q ' | } , 
Cicl \ fo} wes 9 Lodé ¢ V ¢ Lf] 1] } i a se ‘. i 5 »\ et nel @ | (j le- 
A ‘ 
—— y 
4 > df ! + set > \¢ ' " , »4 } 
( VOT i i SCP LCT De Led LNG 4 cLiitd if ut { ‘ Ss Were NH tPPres 
A 
| } ; , Za } ] } oe ¥? 77% 98 } ;" Tt i 7 +» ? j 
LO] i Rt ee 1 | (>i Lid aera! ‘ AN wet F ‘ + { ‘ L4 : } al Lilet SeSUCE V Cee 
] ‘ } ¢ } a t i } ? : ? ; ] P 4 
1) REC REVECR EAU UES li\ Chis Sail dl truly: wow clip] nnited Lik Sct itd tli Piva Ot 
- ‘ 
a7 ‘ — a ; 
VAY IST. L064, Were GUIILTYV Mit Versation OF mIpreper Con- 
4 a 
digs } ; ; } | } } } +} | 
? ; . 
OED COMaGUCL IT Pespect Or sald mas secured theredpy, and they 
i i : . 
ft } tT ) y t ’ ' , t , t } ". O4 - » 
Sav that the ass LO. Colita doin he bill that they neve) 
, } ’ 1: oe: } } } } , id 
: , ° ‘6% ) . 4 va" ,7 » + + + o> : ’ +5: + " Oe . 6) . ‘5 
PeMnaderedd ANV ACCOUNL OF the GISPOs Ilion Lat tTNeyY had made Of sal 
} . oe 7 . ] ? 
, is t yey | ¢ t 
bon i> | Wi rr % LTE RUG, qi re Ist) Like re Perel i il that Lie \ SOG tne 
} ] coe } Py , } P ca : t | ; ld } 
DONS aha Pulled tiie PProceea Lielr OWl) Us that thev- soid the 
i i ‘ 
’ . } 
bonds ata premium l Hhevel ccounted tor such premium, but 
’ . ? 
+ | ’ ? t > . , +} , ; hy } ’ ] t . 
ke Poo THe Satine ili Cikeht tHCY, O] tiger OF Ul it} IVpothecated the 
, ‘ . , “ 7 


; } + ; , . *.»> # ; — 4 > + a | 4] 1” —s ] , acl , , ol “| 
MOnas aba mower Yate Ol terest than Hat wiilleh they arew, while 
I . } : : y¥ct 4) 

i tL to their own use, and 
that they hvpotheeated said bonds until they had risen in value, 


1 3] i oy ail a eo - * > oa sali 
and then soid them ata premiiuin, Witlch premium they converted 


i. 20 a ene 
Liit (GLC PCC? iii PlLiLere 


hese and all charges of traud and unfair dealing on the part of 
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said trustees, whether made against them collectively or against one 
ry more of them, have no foundation in faet whatever. 

Prior LO the sale under said deeree, and in view of the 

Oid Sale and of cl purchase al such sile for the holders of the 

bonds seeured by lien on said railroad, and in view of the or- 

vanization of anew company to own and operate said railroad, said 


Pierson, Dow. and Matthews had printed and sent to the holders of 


the bonds of the railway company embraced in said deeree a cir- 


cular letter, dated February 19th, IS77, setting forth the proposed 
terms of sueh Sic mien on, and. sta ting that the proceeds of the 
$250,000 of ten per cent. first-mortgage bonds would be used to pay 


off existing receiver’s Hens and to turnish means ge poe. the road 
‘ | } 77 j | ‘ 

d be allotted at par among the 

vy company pro rata.oas will 

rerewith filed. marked Ex- 


in order, and that said bonds woul 
first-mortgage bondholders of said railw: 
be seen by a copy of said circular lettet 
hiaboit . ¥ and made part t hereot. 
As Diahi ly of sald bondholders of sald railway mortyage bonds de- 
clined to accept said ten per cent. bonds on the terms on 


i 
} 


o78 which they were thus offered to them, the trustees having 

the disposal of them sold those remaining in them hands and 
not accepted according to the offer —— in such circular letter at 
the best price which they would weet gin the market, which was at 


par, With accrued Interest up to the dat a sale at the rate of ten per 
contum per annum, and all the proceeds from the sale of said 
were used in paying off the lens on said) property and the claims 
against the receiver mentioned in said decree, and mm improving the 
condition of said railroad under the direction of the plaintiff, and a 
balance in eash remaining unexpended was by said trustees paid 
OVer tO said plaintiff, and all the moneys ana bonds received, and 
all moneys paid out by said trustees in the execution of their said 
trust, were fully, ree ularly, and truly report ed by said trustees to 
sald p aintill at eeneral meetings of its stockholders regularly 
Did held, and sald report Was lsc ) spread ()}) the books e)| f said 
company, and it has never been in any way objected to until 
1 of hagas bill lrerein. . 

Det nia: (llts adnilt the execution Ol thie bonds Ol the — of 
May 2nd, r 7, and the mortgage by the plaintiff to secure the pay- 
ment of the same of even date with said bonds, as Ss eh In folios 
S9—94 of said bill of coinplaint, and that Exhibit O attached to sid 
bill isa true COpy of sald mortgage, but thev deny that the rate of 
Interest reserved in sal bonds was in any respect exorbitant, the 
laws of the State of ' linen allowing interest to be enone by 
AQPCeHILe nt of ecg at as high arate as ten Per centum per annum, 
and that ten per cent. Was the common rate of interest in Arkans 
at that time. 

Defendants admit that 2.675 bonds for the averegate stm of 
S? OOOOOO were delivered LO sald trustees of the railway morteage, 
but solel iv in consideration of said conveyance made by them to said 

plaintiff, : 
SYRUE: The only persons who could have any interest in the dlis- 
position of said bonds were the holders of the old bonds of 


bonds 


+ he 
Lfi@ TLild) 


4 
- 
r 
§ 
P 
‘ 
, = 
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the railway company of 1875, among whom the same were to be dis- 
tributed, 

The said plaintiff has no right to demand an account of the action 
of said trustees in the premises, but it is not true, as stated in said 
bill, that said trustees never did render an account to the plaintiff 
of the distribution of said bonds, for they did render such accounts 
to said plaintiff from time to time as said distribution progressed. 

Defendants deny that said trustees, or either of them, ever kept 
any of said bonds, or converted any of them to their own use; and 


they deny that thev delivered any of said bonds to anv of the de- 
fendants in this suit, except in strict accordance with the 
O80 terms of ihe inane: aandeia Nish: Shae one eine. llaving 


recerved said bonds, amounting to SZ2.600,000, and stock oft 
the plaintiff, amounting to SL S00,000 at Its face or par v ine, they 


d stributed the same in the proportion of 81.000 of the bonds and 
SD00 of said stock to each holder of S1.Q00 of the Mem rota sand Little 


Rook inibeay Kenda df 1075, in aieict comtumniee wih he terms of 
sald trust and with their duty as such trustees. 
Defendants deny that said bonds were issued without any consid- 
eration or upon inadequate consideration, and they deny that the 
| 


Issue of these bonds was a fraud upon any stockholder of the plain- 
till. No sueh fraud was possible, as every one receiving or buying 


said stock had full notice of the issue of the bonds, and that the 


stock was subject thereto, for each certificate of stock Issued by said 
plaintiff eontains on its face the following clause: “ The 
Os] holder takes this stoek subject to two mortgages for 82,850,000 
of bonds of the company,” &e., as will appear by reference to 


} ? 


a copy of the form of said certificates of stock herewith filed, marked 
exhibit B, and made part hereot. 


Defendants sav that so far from any stoek holder having been de- 
ie Been | swind] lealv char iz sascl, Weal # hu 
eceived and swindled in the manner fal IV Charged In Sale Dll Those 
Who invested in said stock have made fortunate and profitable in- 
vestments: that said stock when first Issued sold only for prices 


Varving from one dollar to five dollars a share, whereas it has since 
Spidliwidhape iin epider the present sharchoiders 
Lys £ been offered fifty dollars cl ~hare. which thr V a elined. 

i eae true, as charged in said) bill, that any purchaser of the 
stock of plaintiff has been misled | Vv supposi i that said bonds were 
Issued for value and that Its property had been bettered by the ex- 

penditure of the Pprocee ds of f the sales of said bonds 
IS2 Defendants admit that said bonds and stock of the plain- 

tiff! were Issued at the same time. Said bonds have gone Upon 
the market, and, being payable to bearer, are largely In th hands of 
third parties : and defendants do not profess to understand the as- 
sumption made in said bill that it can relieve itself from the pay- 
ment of sid bonds, but that the certificates of stock issued at the 
same time with the bor ds continue ra hability whieh the plaintith 
cannot deny or escape; nor do said defendants understand how it 1 
that the plaintitl singles out the Issue of stock Instead of a like 
equivalent In nominal value of said bonds as being a fall payment 
and discharge of the lien on its property. 
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j 4 4 | ate = le <i ] , 2 ae ie 
It is not true, as stated in said bill, that short 
. pn . . > c — = ew —_ _ 
tion of said mortenge of Mav 2, 1S7c7, sala Dow was 
] ’ } 47 : . r. 
of said Company, ana that. save for a short interv: 
A e 


bi such }) 


‘> ~ ae - + . + 
IOO company at the time of the execution of sa 
i 
' + | t12)17 ) \¢ ; ' 137 i. 
WOT AVR, BECE ~~, 9 Thi ij if ‘ ‘ Lt {? a 


vear IS7S. when said Dow was elected presiden 
+1 - e ee my wae] 
continued to fill until early im the vear Ls, w 
and Cornelius H. Clark, representing the largest 


the COMPANY, became its president, ana so renal: 


- ) — ¥ } j 1 : } 
15. ISSO. when sald Dow was agnin elected presi 

- . ‘ m } , ic ~ is ‘4 ' 

resenting his own interests, DUE those Of Te AT. 4. 


, . , Poaly , ™ Stk slink : 
ain and Southern Railroad Company, which 


controlling and managing the railroad of the plan 

Ever since February 18, ISSI. Tlenry Gi. Maa 
Marquand have at <ifferent times been the only 
road. Jay Gould, Henry G. Marquand, and Russell 
eoneert, bought il eontroilime 1)) cst t| SCO { 

the Vear ISSO. het pavin } rad yf =) (| LON 
584 on its par value, and in m eases much les 

time they have eontrolled the ntifl’s: 1 
of the St. Louis. Tron Mounta nd Southern Ra 
and the Missourl Pacific Riulroad Con 1) 

Soon after making said purchas stock sard M 
sales of said bonds secured by plaintiffs morteage « 
amounting to over S480.000, reserving to himself th 
had bought with said bonds. Hf so Induced pay 
S1.100.000 additional of said bonds. so t he and 
acquire the stock which went with said | Is. nied y 
wise would have been unal to aequire, so that I 
and Sage, whom he afterwards associated with limos 
eontrol of the road itself 

[In the purchase of said stock said TTenry G. May 
active AGENT Betore lh bought LhnaV © { osaniel rt 

} 1 . 4 . . 

president of said company mn LSal Wiis \ 

the facts coneerning said issues of bonds c 
SO plan of oreanization of said pote tif At fh 

Gould Russell Sag ~ and Hem ( \ tral) 
trol over nine-tenths of the stock of the plaintif? 
cl president and directory, and have fill lL all the offi 
tiff with men of their own choos ~ hist hes 
entirely controlled by them. whieh facts 4 ee 
ments made in said bill that the sto oft thy levity 
its bonds are void, though th were issued at th 
upon precisely the same consideration 

The alleeation in said pill that | Gould. Sa 
were deceived in the pureh sc of said stock. o1 
ease with anv other stockholder. is wholly 4 

It is true, as stated in said bill, that all the int 
said bonds was fully paid up to and including Janu: 
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It is not true that at the time of the payment of the inter- 


S6 est on sal 
ident and directors had no knowledge of the proceedings 
detailed }t} <id bill. 
—— . } ’ : . , 
war proceedings, <le, ana deed Of CONnVeE Vance 11) the foreclosure 
he issue of the S2.600.000 of 


suit, its own articles of organization, { 
honds, the deed of morteage by which they Ale secured, the Issue ot 
the plan for the distribution of said stock and bonds. are 
Ul shown by the public records of the courts and publie officers of 
the State of Arkansas, which was and is 
| plaintiff, which record- are notice 


r { place of bUsSlHess oft said 


the Stock, 


? 


ntyv of Pulaski, 11) 


to all the world, and also by the books and records of said plaintiff, 
which said president and directors are estopped from denying. 

The allegation that the present president and directors did not 
know Of thi afore Suita Proce dines, as allewed ran folio 110 of said hill, 
Is Wholly ftirlse. B.C. Brown was director of the plaintil when said 

Interest was paid in TSS2, and also when said organization was 
5ST had, and when said mortgages of May first and Mav second, 
IS7T7. were executed and ettected. and said Brown was also the 
| lall of said last-named papers, 


. Who DPepare 


and has continued [in] such position up to the present tim 
It is not true that these defendants, as trustees or otherwise, have 
wronged or injured the sata platted, nor is it true that any or either 
of said defendants have perpetrated any such wrong, nor Is it true 
that anv of said defendants acquired any of sald bonds from said 
it | i | consideration. 


he death of Willinm S. Pierson. and that said 


Moran has been appointed as his successor in the 4 
sad mo ve of May second, IS77, and that he has aecepted said 
t) bu has ney been appointed as a trustee of the trust 
created by said deed of mortgage of said plaintiff, dated May 1, 1877 
and has nothine to do with that trust whatever 
ISS These defendants also admit that many, but they cannot 
idmit that all. of the defendants named in said bill are non- 
residents of the State of Arkansas but they do not admit that any 
necessity exists for brineine this suit In any other forum than that 
of the plamtii, and where the property mortgaged is situated. And 
i « “ * ° . " 
|| bisWel | all thie voeneral allegations 11) sald bill Ol 


Dow. Hahswers the inter- 
luasal as follows: 


impas an wmdividt 
. . } : , 
he saith: Bonds to the amount of 


fo the first interrogatories 
$303,750 (face) were delivered to me, and [paid for same by turn- 
’ , ] } a 

Ine over raliwav bonds for the same amourt as the bonds received. 
To hie second rite rrovaroryv he saith: | sold all iy original 
bonds. and [ now hold 153° of said bonds, which, however, are 
pledeed for a loan. and in possession of the pledgee, and over 

yi) which [have no control: four of face value of S200 each, and 
the rest of thee value of 81.000 each ; the greater part of which 

bonds now held by me E purchased from Ilenry G. Marquand, the 
father of the plaintiff’s president, on or about the 30th of January, 
LSSO, who now owns and holds with Russell Sage and Jay Gould, 
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either individually or as trustees, fourteen-fifteenths of the entire * 
stock of the plaintiff. a : 
At that time the said Marquand was endeavoring to buy up the 
stock of the plaintiff, but Was unable to purchase stock without also 
purchasing bonds, as the stock and bonds were usually sold together, | 
and the parties then holding stock and bonds were unwilling to sell 
stock to the parties then seeking control of the road without they 
also sold their bonds, and the said Marquand induced me to relieve 
him of the bonds by representing that the new owners of the road 
would improve the road and promptly meet the interest, and 
590 by further promising that he would further improve the 
security by paving off a prior Hen in the shape of a mortgage 
held by the State of Arkansas, to secure which promise he gave me 
his bond in the penal sum of $400,000, and upon which Tam now i 
maintaining suit beeause of his default, by reason of which [ and I 
} 
i 


my eobondholders Were COMIPe | (| L© take uy suel) morteage ata t 
cost of S250 000. 
The amount paid by said Marquand for each S1.000 and accom- i 


panving five shares of stock averaged about S900, and [ paid to lim 

for each bond ai average rate of about $750. 

fo the third interrogatory he saith: Yes. 

Co the fourth interrogatory he saith: Bonds numbered as follows: ; 

SO1 to 834: 1570 to 1585: 904 to 905: 995 to 99S: 1199 to 1200: 

1261 to 1266; 2282 to 2287: 1179 to 1185; 1445 to 1467; 1409 to 
1417; 1195 to 1198; 1267 to 1279; 1965 to 1967; 2025 to 

oe] PO3T: 2051 to 2052, 2605, 2604, 2608, 2609, but out of my con- 
trol,as stated In answer to second interrogatory. 

To the fifth interrogatory he saith: Twelve thousand dollars for 
coupons; also a small amount for interest on coupons due January 
Ist, ISSZ: exact amount am unable to state. 

To the sixth interrogatory he saith: Yes: [received 1,518 shares 
and three-fourths of a share of stock partly for myself and partly 
for others, and, with the exception of about OO shares, | sold my 
stock to said Henry G. Marquand. 

To the seventh interrogatory he saith: Yes; and in the propor- 
tion of S1.000 of new bonds for principal of each old bond, and S500 
of stock for the accrued interest of each old bond and interest on 
new bonds. 

To the eighth interrogatory he saith: Yes; I sold the stock 
to Tlenry G. Marquand, as stated in my answer to the sixth in- 
terrogatory, by exchanging the same for an equal number of 
shares of the St. Louis, Tron Mountain and Southern Railway Com- 
pany, Which at that time was selling at about 35 cents. I sold my 
bonds to various parties and at various prices, but cannot give the 
names of the parties to whom [sold or the prices I obtained for 
them. 


r 
r 


yO? 


And the defendant, Watson Matthews, answers the said inter- 
rogatories as foilows: 
To the first interrogatory he saith: None were delivered to me. 
To the second interrogatory he saith: None. 
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To the third Pig ig ak hee saith: The articles of organization 
are truly set forth, but [ did not sign or authorize any one to sign 
them for me. 

To the fourth interrogatory he saith: None. 
593 To the fifth interrogatory he saith: None. 
To the sixth Interrogatory he saith: None. 
To the seventh interrogatory he saith: None. 
To the elehth Interrogatory he saith: None. 


And the defendants, R. kK. Dow and Watson Matthews, answer 
the interrogatories propounded to them jointly as follows: 

To the first interrogatory they say: The 250 bonds of complain- 
ant, secured by the preference 10 per cent. mortgage, were sold by 
William S. Pierson, one of the trustees, i New York at par and 
ACCU d lite rest, as money Was needed from time to time, COMMNIeHC- 
ing@ May Ist, 1S77. 

The money received was accounted for to the plaintiff, and 

Od such aeeount approved and ratified, and the detatis were 

entered upon the books of the plaintiff, to which these de- 
fendants would of n eECeSSILYV refer to answer the Interrogatory, 

To the secord interregatory they sav: There were only ssa 


=_— 


bonds, aggregating S26 COLO), issued and Secu red hy the hiorte lle 


— —s 
< < . < 


of May 2, 1577. These were distributed, excepting $47,000 remain 


Ine int he hands of the trustees, to whom they Calne, as heretotore 
stated, among the holders of the railway bonds secured by the mort 


wace of December Ist , LS(0, and as " manded 1) the trustees’ ae (| 
to the plaintiff A full account of we disposition was al ie 
from t time Lo time, cs the Sale Was made to th; (° plata, Who cC- 


cepted ana ratified the Salle, and the det lé ails are ent red Upon the 

books ana accounts of the plaintiff, to which these det ndants would 

of necessity refer to answer this interrogatory. The remaining &+7,000 
are held for bonds that have not been presented. 


OO To the third interrogatory they sav: None, except of the 
tel) ber Cent. bonds: the dhol the V subse ribed for It) COllM- 


mon with the other holders of the ni Hs bonds secured by 1873 
hortyage, and ot thie May 2 > mortgage, the amounts they Were ¢ ntitled 
tO as div dual — le ania owners of the railway honds aforesaid, 
The amount of caeh class appears Upon the books of the plain itt, 
and this sicher niust properly be answered by reference to 
such books. 
To the fourt th interrogatory they sav None. 
To the fifth interrogatory they say: No, except as to accrued in- 
terest Which was accounted for to the eo 
To the sixth Sea iain they say: No preferred bonds. We 
have already answered as to the May 2 mortgage, in answer to the 
second Interrogatory. No Inte rest bas ever ay C1) collected Ol) 
DOG the S47,000 so retained, as above stated: the numbers «are 
9371 to 2400, 2559 to 2575. 
To the = ¢ venth Interrogatory they Say: None. except the prefer- 
ence bonds, whieh were sold, as stated in enswer to the first inter- 
rogatory. 
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To the eighth interrogatory they say: Yes, entirely, and to the 
holders; and the surrendered railway bonds are now in the posses- 
sion of said trustees as their vouchers. The amount received is 
S$? 593.000. 

To the ninth se rrogatory they say: No. 

To the te nth Le Pro. tory they say: Yes. 

And thus sehen answered the general allegations in said bill of 
complaint, as well as the said special interrog: itories, they demur to 

said bill of complaint for want of equity, and in addit‘on 
597 ~~ tu general grounds file the following special grounds: 
lL. That the court has no jurisdiction of this suit. 

Il. Phere is no equity in said bill of — 

lil. That sald bill of complaint does hot stal fac ts sufficient LO) 
constitute a cause of : action, 

IV. That said bill of complaint is multifarious. 

Vv. That all parties Hecessary LO be made parties LO this sult are 
hot made parties ene ret LO, and these defendants pray threat they hia 
have the same bei of this demurrer, by way of answer, as 
though they had uals demurred thereto: and having fully ati- 
swered, ete, these defendants pray to be hence dismissed, with their 
reasonable COSILS. 

R. KR. DOW. 

CHS MORAN. 

WATSON MATTHEWS. 

PLATT ann BOWERS. 
Noli tors for Lh f ndants Making th, is eLaswe # 


Jo N. PLATT, Of Counsel. 


twin: Sawin ee Mebeees te 
Southern District of Ne i York. — 

QOS |? C rsonally , ap) peared before hie the ——— Roly 4 "¢ 

Dow. one of he defendants making thie foregoing Hwswep 

who, being duly sworn, savs: That the matters and thines =tated in 


said answer as of Lis own knowledge are true,and those stated upon 
Information derived from others he believes to be true. 


Rh. kK. DOW. 


Subsertbed and sworn to before me this 1Sth day of Aueust. 1SS2. 
his s.] JAMES H. GILBERT. 


U.S. Commissioner, South. Dist. of N. g 


UNITED STATES OF AweRICA, District of Massachusetts - 


Personally appear ured before me, Charles W. Clifford. a conmis- 
sioner of the circuit eourt of the United States within and for the 
first clreult, the above -Damed W atson Matthews, One ot the defend- 

ants making the foregoing answer, who, being duly sworn. 
599 savs: That the matters and things stated in said answer as 

of his OW] knowledge are true, and those sti ated Upon infor- 
mation derived from others he believes to be true. 


WATSON MATTHEWS. 


A A S; 


ET 


DOW 


\- 


. 


on 


Pan | 
>it 


, 


CO} 


i 


(030) 


j “ 
“ ~ ~ 
= - _ f 
0 ee eer 
—_ - ou? 3 
- F atl seemed 
, . i . 
_ o 
- 
ww = 
' — 
s 
~ - ~—- _ 
om _— 
— 
awd ~~ 
A - 
- a “ - 
< 
< — 
- “ > 
st 
sis 4 -—~ 
= - —— 
° ow 
J “ j 
. - 
oo a 
-_ f t-— 
~ = 
f » 
P Py 
putea 
dua dua “ 
e a“ 
_ f = 
oat roe — 
/ : - 
ao 
= > v——<—+ 
—< aa 
- . f 


- + . ‘ a ; r . 
— ae | 6 ponte 
/ ~< — aoe 
~ —_ 
-- _ dg o noe 
s — 
gow 7” ar ™ } 
e. f —_ = | 
-- — “ = ’ 
o —— 
aa dues “> ~ ‘ ’; 
oe ~d - . - ny 
omanaat an 
: ’ yo ous a 
- al -_~« > 
/ . ow jf é 1 
~~ " — - 
” f 
- -_" , 
— : ~— - a 
—— ° 4% , . > oo 
— - -_ ~ ~~ = 4 
. —} ~ 
f cit 
x om > ~ . 
, . f ~! a = 
-_ = . -—- nil ~ 
~< — —_ =a mm 
; ‘ < 
a a 
- - . wn ee 
* » a 
“ - — 
y j - - ° 
— * — " a ~- ~~ 
7 - ’ ar o~ 
lm x < —_ - 
sg 
f pe: 
’ -_- f ~ , 
a = ~ _ 
+ ”~ 
9 / 
ré " one > » 
_< ¢ —= e —« 
- . > = ” , 
— | ~. | 
' a 
f - me : 
m F " 
’ -_ a as al 
* - —" 
ad oun 2 2. - ow 
-_ hol 
- . - e “ P “4 
—— o — \ oe 
ens aa _— , ‘ 
= a ; —" 
. - f 
a- 4 > ~ 
- ~ a P _ naw 
= f 
_ - ~ j - om 
° ~< 
— ~_- j ' 
i at . 
~ beneuend ; 
“ ~ 
and 
é . e 
o ‘ aa - =_—<— _ 
- a “- 
~- , - ° 
ene aR I i tae tien 
Sa cea 


od 


i a Nee + 
iS aw iaaeenadl 


mene 


250 THE MEMPHIS & LITTLE ROCK RAILROAD CO., &¢@., V5. 


GO? Exutpir 3B. 


NO — Shares. 


Memphis and Little Rock (as reorganized ) Railroad (vignette) (‘om- 
pany. 


This cer tifies that is the owner of —— shares of the capital 
stock of the Memphis and Little Rock Railroad Company (as reor- 
eanized), each share being one hundred dollars, transferable only on 
the books of the company on surrender of this certificate. 

The hold takes this stock subject to $2,850,000 of xxxo bonds of 
the company, which are secured Apher chain Amaia om 

This stock is entitled to dividends out of the net earnings of each 

et cide i aan cane cent Yearly earnings 
GO3  excceding six per cent. of the capital stock are to be applied 

lo pay dividends on 81,500,000 deferred stock: but when the 
het earn — adhnyv year abe sufficient to pay more than six per 
eent. upon | oth Capit al and nee stock, both classes are to share 
equally 1 in such greater dividends, neither class to have any claim 
on the earnings of any year for the non-payment of dividends 
thereon in any preceeding year. Net earnings less than one per 
cent. of capital stock not to be distributed, but to be carried to the 
next year’s account as surplu 

ln witness whereof the president and secretary of said company 
have hereunto subscribed their names at Little Rock, Arkansas, 
this 


e 
—_S_ President. 


[SEAL. | _— Secretary, 
‘or value received — do hereby sell, assign, and transfer 
HO4 lo—-- --—_ shares ot the above-mentioned capital stock oft 


the ——, and do hereby constitute and appoint —— attorney 
to transfer the said stock on the books of the sald COMMANY, with 
power to substitute any person for that purpose. 
Dated —— —, 15—. 
In presence of— 


HOD Whieh affidavit of Brown is as follows (24): 


Circuit Court of the United States for the Eastern Distriet of 
Arkansas. 


R. K. Dow ef als. 
US. 
THe Menmpnis anp Lirrte Rock Rarmroap Company. as. reor- 
vanized. 


B. C. Brown, being sworn, savs: He is and has been the eeneral 
eounsel of the above-named defendant company since its se gested 
tion, and is familiar with its affairs. Hesays that on May Ist, 1877 


the said defendant issued its 250 bonds, each for $1,000.00, payable 


ROBERT K. DOW ET AL., &¢. 20] 


In Installments of $50,000.00, each on the first day of May, 1878, 
L879, ISSO, ISS], and LSS2, and, fo secure the pavinent thereof, eCXe- 
cuted its deed conveying its charter and property to R. Kk. Dow, 
William S. Pierson, and Watson Matthews, in trust, to sell and con- 
vey, upon defendant’s default; and, further, that the principal 
606 of none of said bonds has been paid, but that all are out- 
standing. Fle further savs that on May 2, 1877, the same 
defendant COM pany executed and delivered to the same trustees its 
other bonds, amounting to $2,600,000.00, payable July Ist, 1907, and 
bearing interest at 4 per cent. from July Ist, 1575, to July Ist, 1882, 
and after the iatter date at S per cent., and, to secure. the payment 
thereof, by its deed of threat date, conveyed its said charter and Prope. 
erty to the same persons, In trust, to sell and convey, on detendant’s 
default. Ile also says that by the terms of said last-named deed it 
is prov-ed that in case defendant shall make default in) payment of 
any instalment of interest upon said last-named bonds may declare 
the principal of said bonds due and take steps to foreclose said deed 
(copies of said deeds are exhibited with the bill in this cause), from 
Which all the foregoing appears. 
Atlant further says that he is informed, and truly believes, that 
sald last-named bonds were distributed among the then stock- 
607 holders of said defendant company, who paid nothing whatever 
todefendant therefor; and he further says that R. kh. Dow, who 
was the active managing trustee and agent of the persons who or- 
ganized defendant, and to whom its stock was first Issued, and who 
recerved and distributed said bonds, as he ts informed and believes, 
and in an answer tothe bill hereinafter first mentioned has admitted 
that said bonds were so taken and distributed to defendant’s own 
stockholders without payment therefor made to defendant. 
Affiant further savs that he personally well knows R. hk. Dow, who 
Is oneot the trusteesof both said deeds, and who,asathant believes, is 
the acting managing trustee. He says that in a conversation had 
With said Dow in ISSO, after a very large majority of the capital 
stock of defendant had been transferred on the company’s 
O0S books to H. G. Marquand, said Dow stated to affilant that he 
apprehended that the defendant company would not pay the 
Interest accruing upon the bonds secured by the last-named mort- 
gage, and then said that if such happened to be the case the holders 
of the bonds would not begin proceedings to foreclose said deed, 
but would resort to suits at law upon the coupons as fast as they 
matured and would obtain judgment and levy executions upon de- 
fendant’s property. Ele further said that they would divide the 
coupons and sue at law im different names, and would bring as 
many different suits as possible. In same conversation said Dow 
sald they would bring 2,600 suits, each six months, in the Federal 
court. Afflant reminded him that the lowest sum which would give 
that court jurisdiction was $500.00. Ile, Dow, then said that 15 
$40.00 coupons would be enough for one suit, and that they coul 
and would have 200 suits, each six months. At the time of tl 
conversation said Dow well knew‘ that affiant was the counsel of 
defendant. 


-- 
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secured by the deed of Miiy 2, 1S77,and that all the holders of said 
nine hundred shares are participators in the organization of defend- 
ant company, 

B. C. BROWN. 
Subseribed and sworn to betore me this 3d November, 1882. 


RALPH L. GOODRICH. Cler}: 


155 List of Bondhol f PS iT Mi mphis and Littl Rock R. P. Conipany, 


(7s reorganized. behruary Le. ISS?. 


5 —— Rock ee ~~ 7 saat at oh ) 
i ae. at Ok, ea ee re Fe aE meee pees Pade 5 
Clark. C. H., 50: Wall St.. N. Y. eis Se Se ee Oe LD 
GCeonk. 3 T0708 a aii es 713 
Cossitt, F. H., 39 Pine St.. “ eo ee Nene 60 
Dav, Thomas, Memphis, Tenn. -------- ---- --- G3 
Dennis, J. W.. Forrest City, Ark La = 5 
Dow, R. K., Claremont, N. H as eas 214 
| Vv, agvel Ro W.. Claremont, N. 7 - - - - 10) 
Dow. traeto a's ‘ “ ae i ew 2244 
Dows, David, 90 Bout St. N. Vink ec cee 15 
I>. Thomas, Little Rock, Ark. (3 
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McWilliams, D. W., 20 Nassau St., N.Y | 

Mills, D. H1., 59 Liberty Si r 

Nass VV COr low filbert St ey ee - O | 

Nea ree rand. | \ 4) Nassau St N.Y ro ») 

Marguand, HL. G . - 6,000 
lorward - ; P lfo27) 


\} } * forward a 2 ee ia ae 9274 
Norton, Ex., 19 So. William St., N.Y pete sn | 
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14,995 


2-4 THE MEMPHIS & LITTLE ROCK RAILROAD CO., &C., V5. 


No. shares: 


Borg, Simon, 35 Wall St., N. ¥...-- -..--.- .-<. --++----- ) 


15.000 
(Transfer made 28th Dee’r, 1SS1.) 
G15 And on January 29, 1883, as follows: 


Ropert K. Dow, Watson Marritews, and ) 
CHARLES Moran | 
US. »On Original Bill. 

Menmruis & Lirrte Rock RAtLRoApD COMPANY, | 
as reorganized, | 


And 


Mempuis & Lirrne Rock RAILROAD COMPANY, } 
as reorganized, 


US, ~On Cross-bill. 
Roperr Kk. Dow, Watson Marruews, and | 
CHARLES MORAN. | 


Now, on this day came said Dow, Matthews, and Moran, by U. M. 
& G. B. Rose, their solicitors, and also came said Memphis & Little 
Rock Railroad Company, as reorganized, by B.C. Brown, Iesq., its 
solicitor. and the demurrer of the plaintiffs 11) =11d orleinal 
O16 bill to the eross-bill of the defendants thereto, and their ex- 
ceptions to the answer of said defendants to said original bill 
havine been heretofore argued and submitted to the court, and the 
court being now fully advised in the premises, it Is now by the 
court ordered and considered that said demurrer to said) cross-bill 
be sustained, because the said eross-bill shows no equity in the 
plaintiffs therein to entitle them to the rehef therein sought, and 
that the said exceptions to said answer to said original bill be sus- 
tained, beeause sald answer shows no reason why the plaintiffs In} 
sald original bill should not have the relief praved for therein. 
And it is also considered that the demurrer to the orginal bili be 
overruled. And it is) further ordered that a reference be had 
herein to Charles P. Redmond, Esq., master of this court, to inquire 
and ascertain— 
1. How much is due to the plaintiffs in the original bill for 
money pad to the State of Arkansas on the deeree in favor 
O17 of the State mentioned 1) said original bill. 

2. Tlow much is due to sald plaintiffs for expenses, value 
of serviees of trustees, costs, and attorneys: fees Ineurred in the exe- 
cution of their trust, as set forth in said original bill In taking 
said account said master shall consider the testimony adduced by 
the parties, either orally Or by depositions, and he shall] report said 
testimony here to the court, with his findings, as to the matters 
contained in the reference ; and defendants In the said original bill 
except to the reference for the ascertainment of counsel fees. 
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O1S UnItvep STates oF AmMeRnIcA, Eastern District of Arkansas: 


x it remembered that at a circuit cou the United States of 
America in and for the eastern district of "aie begun and 


holden on Monday, the niet day of April, anno Domini one thou- 
sand eight hundred and eighty-three, at the United States court-room 
in the city of Little Rock, Arkansas,the Honorable Henry C. Caldwell, 
disirict Judge, presiding and holdingsaid court, the following proceed- 
Ings were had, to wit, on April 13, 1888 

(‘omes Charles P. Redimond, losq., hnaster herein, ana files his re- 
Port. 


O19 Whieh report IS ils tollows (25): 


Mast y's Report 
Circuit Court of the United States, Eastern Distriet of Arkansas. 


Ronert i. Dow ef al. 
i. 


Tire Mempitis AND Littrhe Rock RAILROAD COMPANY. as reorennize 


—_ 


l. 


The master to whom this matter was referred by order and decree 
f January 29, 1885, would respectfully report : 

That complainants have filed in the master’s office specific ations 
of their claim on March 6, 1883, hereto attached, marked “ E xh 
a” Also amended specifications, on March 26, 1585, marked * [ex 
hibit B.? To which de fendant “iso tiled their answer, Marcel 28, 
ISS3, hereto attached, marked “ Exhibit € 

Ct) Lt complainants have also filed the depositions hereto attached, 

and both parties have filed briefs hereto attached. Upon 
G20) Which papers this matter was submitted to the master on 
pril fy LSso. 


lirst. 
Amount paid State of Arkansas. 


It is allewed by COM) lainant, and admitted by defendant. in the 
pleadings in the original suit, and also In the papers filed before the 
master, that the amount paid the State of Arkansas amounts in all 
to two hundred and thirty-nine heaiins six hundred and seventy- 
two dollars and seventy: one cents (8259,672.71), which was pad on 
Mareh 25th, 1882. —— Is no dispute about this, and the master 
therefore finds the above 1s the amount so a0 d the State 

The defendants have raised before the master the question of their 
liability for the payment of this sum. This question seems to have 
been settled by the decree herein and the terms otf the reference, which 
is “to aseertain how much is due to plaintiffs In the originall bill 
for money paid to the State of Arkansas,” and Is not properly before 

the master. 
G2] But it may not be impertinent to remark, in reply to mat- 
ters urged by defendants, that it was the duty of the defend- 
ant to pay the State's mortgage. [It had contracted, in its eeneral 
mMorte@age of May ya LSv7 7, against Ine umbrances, and to warrant and 
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defend the title of the property mortoaged to Pca tersinagels This 
duty of payment accrued and became a perfect obligation upon ren- 
dition of the decree of the supreme court of phe ease The conmi- 
plainants waited until within five days of the sale for defendants to 
pay. The complainants were not obliged to make a barren and 
fruitless demand Upon defendants to perform a }) ain le wal duty 

would have been imprudent and unwise and negligent for them 
wait until the day of sale to make this payment, which they wer 
required to make to secure and protect the interests of their “ cestur 
que trusts.” So many contingencies might happen at the last day 


to prevent or delay the pavinent ot SO larec a Suln of Money, 


} 
[ 
! 
1) 


622 which a fewdays might correct. If they waited until the day 
of sale the property mig! ht be sold by reason of some accident 

or technicality in making or failing to make the payment, in which 
case complainants would clearly have been negligent of their duty. 
While this debt was not the debt of defendant, as between thi 
State and the defendant, 1t was, as between the defendant and com 
plana nt, the defendants’ debt, whieh defendant was bound and 


obliged to pay under its covenants with complainant of warranty 
and against iIncumbrances. Defendants might immediately have 
reimbursed the complainants and have saved the expenses of this 
sult; but having compelled this suit it would seem they should 


pay the expenses incurred there 


acy yr) ¥ 
6275 ia 4 OT Jrite 


he question Is raised as to the rate of interest whieh 
paid on the amount advaneed to the State. 
The complaimants claiming eloht per cent. bv reasoi threat thre 


' : »? + } , ‘ P| ] j } 
original mortgage to the State pala oH OV COoMmMplalMMant, bears that 
4 2 : ; } . ' } ’ aie . , ‘° 
rate of 1nterest and cls COoMmMplaimMants have been by the deere (ot tt 

} } re re y 4} i] . : ] ay ? ] 

court subrogated to the len of the State, thev are also subrocated 
t ’ ] ’ } ; } ‘4 ? . } ] i ig } ' . ] 7 

to the eontract between the State and the ratiroad ©o. in all its 
= — } ice es , : 4a ] } ] i i: =e _ } is 
detaiis, the rate of interest Inciuded. his was not Passea Uporl 


the court, and no demand for this rate of interest Is made in. the 


bill, unless it be the Aig ag LO be subrogated LO | thr rights 1())’- 
merly held by the State of Arkansas under said decree of March 4, 


1862. 


) 


Speaking strictly, subrogation means substitution, the putting of 


Ole person 1) the place of another, with the rights of that 
621 other. In this case the placing of complainant in the plac 


and stead of the State as to the contract which they have 


mid and liquidated, and so far as to give them the benefits of 


rights and remedies to enforce the payment of the amount advanced, 
{ 


his Is correct. 

But the doctrine of subrogation is a creature purely of equity “a 
prudence made to ¢ Hectuate Justice, and is based upon the princip 
of compensation, }) yrotecti Ion, and re Imbursement. In fae t, an nie arly 
all the cases the words compensation and reimbursement are con- 
stantly used in defining and discussing this right. 

Lhe doctrine of subrogation is used to protect the party obliged 
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G28 These charges for ne re ippear to be 


specifically covered by articles 4th and 7th of the general 
MorteaVve made by defendants : . 
Article 4th. Deronsam railroad company “ will from time to time 


as Incurred pay all charges, costs, expelises, and compensation 01 


the said part () the s( cond part, and their successors, Xe., 1h or 
about, or for the perce eoomge said trust, and will in all things keep 
the said trustees or their successors fully indemnified and saved 
harmless of, from,and agains fe ee 
which said trustees and ther lecessors lay sustain OT be pul LO 1) 
consequence of accepting this trust.’ 

rticle 7th. That party of the second part “ may appoint and em- 
loy al the CX PChHse of the = aid t rust estate all SUC ly a Ltorhe Vs, 


~. 


}) 
620 counsellors, agents, clerk, cashiers, book-keepers, engineers, 
and other agents as may be reasonably riers faa the exe- 
cution of any of the trusts herein or hereby declared or created, and 


may fix their compensation. 
The master therefore reports that complainants are entitled to a 
reasonable allowance for their eXpellses “na eounse|! fees, and recai- 


sonable compensation to themselves for services rendered about the 
trust, and the preservation of the trust property 


( OUjnse / I ts. 


In ob sodeconge nets: ‘earrsmuates claim two items paid to Platt & 


Bowers, attorneysemployed by them in ane York city ; first, 81,000.00 
dollars paid them tor eeneral service in this matte r, advising, con- 
sultation. correspondence, UC.., ac.. a tines Of whieh Sery ices are 


eiven In the depositions of Mr. Platt and Messrs. Dow and 

630 Moran; and, second, $125.00 for services in taking depositions 

LO prove their account. and the accounts of the several trustees 

for services and disbursements. These two charges are Items Nos. 
land 55 of the specifications. 

The master understands that item No. 3 ¥ | of the specification for 

S1.000.00 to Platt and Bowers is a mistake, and is the sume as and 

a duplication of item No. 31, the whole amount paid to and claimed 

by Platt W Bowers ay Wg Ss]. |? 5.00) The master Is of OP nION. ana 

so reports, that this $1,125.00 is a reasonable charge for the services 

latt, Dow, and Bowers, and 

that they were properly and senate aaa should be al- 

lowed against the defendant 

In regard to the charge of U. M. & G. B. Rose of 815,000.00 

63] dollars tor legal services in bringing and prosecuting the 

origvmal bill i} this CAUSE, and ar fending the cross-bill. the 


] 4 oe } ae 
rendered, as stated in the depositions of P 


charge at first blush seems large, but the amount involved is also 
very large, ani the services re uy lered,as disclose ve bv the de positions 
herein and from inspeetion of the record, were very laborious, ex- 
acting, and responsible, and consumed much time, and the leeal 
questions mvolved were nice and not free from difficulty | 

In the case of Huntinet ton vs. The Little Roek and Wot Smith 
Reulroad Co., which was a simp le foreclosure ot mortgage, substan- 
tially undefended, this court allowed to three counsel $15,000.00. 


ee eee 


a 


ee 


ieiciciiainsiit 


states in his deposition threat the charge of his firm is 815,000.00 tort 
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In case of Pierson vs. Memphis & Little Rock R'w’y Co., also a 
foreclosure involving the same property as this suit, $25,000.00 was 
allowed to two counsel. It is true in the last case the services 
rendered covered a longer pe riod [ot | time, and were more 
laborious than this. 

The bar association rates established by the bar of this State would 
ae ‘the fee upon $240,000.00 the amount actually recovered herein 

S,000.00 dollars; but in addition to the S240,000.00 recovered 
there Was jeopardized by this suit nearly 8$5,000,000.00 dollars of the 
first-mortgage bonds, and interest thereon, which have been sus- 


63? 


tamed by the deeree herein: the bar assoclation rates On this last 
amount would be 883,000.00. 

( om parisons are made by counsel on both s1des 1n their briefs 
with the fees allowed to CNeCULOrS and ae Wnistrators, DV Which it 
1s shown elt) administrator would receive on the S2-40,000.00 the sum 
of S7.550.00 dollars. and on the S3.000.000.00 dollars the sum of 
SOO 150.00. 

The testimony before the master of U. M. Rose, Fr. W. Comp- 

Ooo ton, 13. IB. Battle. and Jno. NI. \Ioore show this charg 

$15,000.00 for counsel fees to be reasonable, and there is no 

testimony offered 1) the part of defendant LO contradict the reason- 
eness of this charge. 

fhe master therefore finds and reports that said charge of 

$15,000.00 for counsel fees Is reasonable and should be allowed as 


1 , 7 7 Y y,e ’ “ye ; } 
harged, be le Item No. 56 of the amended specifications. 


Tneide nial harpe LiSCS, 
[tems of the specrficat ione Nos. 2. Ss. 4, do, 6 7, 3,9; 10, 1], FZ. 19. 


20, PI, 235, 26, 27, 33, and 3-4. amounting 1n t 


Which are for express charges on gold to pay State Judgment, casks 
for same, interest on money while in transit, telegrams, coples of 
papers, acknowledgments, printing, notary and stenographer's fees, 

and depositions are all proved by the depositions filed with 
(25-4 the rieaster anid attached here tO, ana appeal oy prop le- 

vitimate, and necessary expenses in and about the trust and 
for protection oft the trust property and should beallowed aseh irre dd 


= : , + i hai: ] ‘>? * si mond 2 t 1 ? : 
Item No. 30 for 82.77, telegrams’ to correet mistake of trustees in 
+ 


making ther charges, beimne ei by neglect and carelessness of 
. . ee 1° 
ease mapeine IS Not reg rarded : L proper charge and should be dis- 


allowed. ind the muster so re ite 


Re fenrire r 10 Rose , 


As toitem No.1, charged by the trustees as a retainer to U. M. 
Rose, it seems a proper charge to be allowed them; and as Mr. Rose 


\"| 


» % 
? \ 
‘ 


iole seryiee, it would seem proper that this 8500.00 should 
dueted from the 815,000.00 and allowed to the trustees, leay- 

(256) Ing still due to U. M. & G. B. Rose 814,500.00 dollars. 

The other items, No. 22, for 8100.00; No. 2-4, for 8100.00, and 


No, 20, for SVOV.OV, in all $1,100.00, charged by the trustees as paid to 


pace Co ae ae = EE —— 
— . > = SLT RGU AE eh aR TR a meena 
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U. M. Rose for counsel fees, the master understands from the dep- 
ositions, are for services rendered ina ease pending in the United 
States court in New York. and should be charged in that cause and 
not in this, and therefore should not be allowed here. 


[Items Nos. 15, 16, 17, 18, and 32, amounting in the aggregate to 
$487.95, being for hotel bills and railroad fare of KR. ik. Dow, trustee. 
proved by his deposition to have been paid Out by him in trave I 
about the business ot the trust. are Pyraoyy I’ and legitimate charges, 

and should be allowed. The items are large, but it is 


+ | y eo ‘ "ey } 4 ; } 
O56 supposed by the master that TWOCVICINCHL O the cha acter ana 
responsibility of railroad trustees are not expected to stop at 
} a ee _ of ae ace 
second-rate hotels. or r1de Jt) S@CONG-Cliass Cars, OF tO De Very Close Tt) 
: ‘ 1° at ee 7 a 2 | eee — . ee : 
personal expehnalture SS. and these eharees, though made Oli a ber 
] - < . » ’ ’ } " e + ' } : 1 
SCale, the MmAastel presumes are prope! ChHhOUCTT to ay Mela lk Ul 
elass of ease-, and SO reports. Adopting the rude of necessaries to 


1 ’ , . Ly i | t ] , } cert } 
infants and alimony to wives, that they are to be allowed according 
to the condition in life and social stand 


rity 2 = " : . i) 4] on : 1 1 
Phe mastel is of Op iIN1oON Phat the court cannot undertake to vo 
= — ‘ he " } : ] — > + ] ] ° 
into details of the services rendered by each Crustec—wl. and how 
a p | ; : ‘) } ; 1 } 4) 4 } j 
much service by this one and how mueh by that one, bu! 
2h } ]- ee 1] 1) és y° 7 
Oe | should make a veneral aliowanecee to tiem all ln SOolido tor 
t | eOrvice LP lered in this behalf. and allew ¢} , 
tre service rendered I tOIis Oehlall, ALG ALLOW Meh CO appPor 
; ae no tham aa bie ‘ il, — { : 
tion it among themselves as secms to tien) best. 
ry : . aa . - 
Phe charge item NO. vA es made DV | i ( Prius At Ol Sn ean E, j PEED yyy } | } 
, fy -f ° . " + —— 4] } 4) . 
In five per cent. on the amount bala he State, under the eircum 
> | r a | a eS 
StTances seems tothe master a reasonable Charee, Phe POESPOPISLOTELLV 


Was very great and the situation extremely embarrassing for thy ~ 
to assume the responsibility of paving thiis lare’e suh Of on 
and dep nd Upon the Uhes tain event ora lawsuit tO recover if 1) ick 
and the labor and responsibility of handling the money, and all th 
necessary details for borrowing and raising the mon v. consultation 
with counsel, and eestiy que frusts. Thust ar 4 |, cy) J 


‘ aa “i ‘ rs { 4 ) 
IO 4 : ° . . } +} ‘ ‘ 
G38 siderable, and the risk of reimbursement—all seem to potnt 
, m . Be : ™ ] } 1] . - . 
out that this is a reasonable charge to be allowed in eross for 


the services rendered by all the trustees 7) solid 


he master therefore reports that item No. ZO for Si? QOOO.OF) should 


be allowed in full compensation to the trustees. 


¥ . ¥ + . rey 
Special Se rU?UCES OF Praste 


Items Nos. 15, 14, and 29 being for special services rendered | 
individual trustees, the master is of opinion should be disallowed 
the allowance of $12,000.00 ineludes a fair Compensation for 
these services: besides, from the testimony. these 
CeSSIVe. : 

If one trustee has performed more work or rendered more yalua- 


—"s 
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ecg than another, they should apportion thre amount and 
alue of their serviees : among themselves and not call upon the court 
to do i for them. 


O35 +, To Recapitutate. 


The master has allowed to the tees of the items set out in 
their amended soccltiealina:ts tiivainae 
Allowed : 
Items Nos. 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 19, 20, 21, 23, 26. 


27, dv, o4, necessary expenditures__.--.--.._--.___- 967 992 
[tem No. 1, retainer to counsel renee onl whan ae m HOO OO 
[tems Nos. 51 & 85 counsel fees . ee eas 
Items 15,16,17,18, & 32, hotel bills. & railroad fare___- AST 95 
Iter No. 2S, trustee’s compensation ._..--.------------ 12.000 O00 

Total allowed _____ sti i a na i ai Se L5.0SQ S7 


Disallowed : 


Items Nos. 13, 14, 29, special service of trustees____—___ 2 TAO OO 
Item No. 30, telegr: ae ge ee OE ere aN Yee ee nT TN y ae 
[tem No-. 22, 24, 25, counsel fees...._. .--. ---- ee ee 1.100 OO 

ry% e a | of - — 

Fotal disallowed ... a... «wu... ~ <n. oo Gilad andl tr cae ote o.o02 i 4 
Total allowed _—" Ee eg ee ee ee Le ee ee ee ee ee Lo.0S0 S/ 
Total disallowed _ ~~~ ~__ -___ -__ fea aeends wlan tic tblainaks tial Ie Ad 
Gross amt sneciication ...... 666.626 nec necncuc. 185,988 G4 
\Jlowance LO counsel. oe mae wee ee ee ee ee ee ee ee eee ee 1-f.00 OU) 
Allowanee to trustees. 2 - - ian wehneaze Deal <e-mail 15,080 87 

Total allowance .-__.. ~__e ee. 
O40) The specifications, as passed on by the master, will read as 


» ay bake 
follows: 


The Mi mphis and Littl Rock P. RR. (0. (aS 7 organized ) to Moran, 
Matth MS rs Dow. Trustees. 


Allowed. Disallowed. 
Item No |. Retainer to counsel _-__- 2 O00 OO 
” yA lUxpress ot ee acetate eal IPD OO 
si a ae a Ee Re en eee IP) OO 
: t 7 " Pn See ee ee 62 5O 
“ +5. Specie casks --_- cia 5 50 
6. Inte vrest on funds in transit atlas 66 67 
‘fe : iets 11 67 
Ss. ” is ee ee 16 66 
¢) - ” ” ae DS So 
% LQ, express on wold, & co-perage_- 127 @a 
Telegrams -_------___. -____- 2S o4 


7 eet 2. 2? 5O 
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He 18. Per diem of trustee___------- ee JOO OO 
. Easy ” ee eer ee 1.850 00 
- 15. Travelling expenses-_-------- 109 95 
‘a I i ee 12S 00 
- iwi “ OR a cae 133 50 
™ ss. - a eT OM ee aries ah yt ee” yb OO 


19. Telegrams, copies, We. --...---- 37 SY 
7 2). tor ee ee: 12 OO 


zs. ‘i Set ene ke retry 19 OO 


Item No. 22. Legal services._---.--- 100 00 
O41] item No, 2a. Tereermlins «ns snwdsudca I? 61 
rs 24. Legal SOPVIOGR. nuk coca. a hO0 OO 
item No. 25. Legal serviees......-.2..... ate QO) OO 
ig 26, oe een sich acemeaes 1 50 
Bi ns si Ne ww stereiown hath cca 132. 00 
28. Trustees’ allowance, 5 per ¢ 12,000 00 
o 29. Special service, trustee Matt he WS oem HOO OO 
Oe I cites cache msc: steioh nies laren ae ee | 
Ol. Platt W Bowers. legal SePry]ees_ L000 O00 
32. Travelling expenses ...---.--- 60 50 
i. 55% Stenographers’ fees & coples | 34 80 
. a, Peery 1008... oc oe ee eee. 25 OO 
be. Attorney’s aT ee ea 2) OO 
Lo.0SO SZ moe fa 
+ 06. Counsel fees, U. M.& G.B. Rose 14.500 00 OOO OO 
oi. Attorneys’ fees, Platt & Bowers Mere 1.0000 00 
TINIE sisal wien esc ina toad ee (cae 


The master having prepared the foregoing report, the parties, by 
thei respective eounsel, appeared In the master’s otlice on Apri Le) 
ISS5, and said report was read. 
Whereupon the complainants took and filed their excep- 
642 tions to said report, hereto attached, marked “ Exhibit D,” 
and the defendant took and filed its exce ptions, marked ‘ [Ex- 
hibit hk.” And, argument being made or authority produced, it was 
understood would pro forma be overruled and referred to the be 
for decision. 
Said e xceptions are therefore hereby overruled by the master. 
All of which is respectfully submitted by— 


CHARLES P. REDMOND, Master. 
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Come the said plaintiffs and except to so much of the master’s 
report : 

1. As refuses to ealeulate the —— on the sum used in paying 
off the decree in favor of the State of Arkansas at e Nght per centum 
per anhum, 


 ctaniiatiniieadl 
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2. That part of said report disallowing claims in favor of trustees 
as made in their specifications herem, | 
DOW, MAPTHEWS & MORAN, 
By U. M. W Gr, 3. ROSE, Solicitors. 


liled im master’s office April 15, 1SS3. 


CHARLES P. REDMOND, Jaster. 
O44 “ Bxminiy BB.” C€. P. Re. 


Defendant excepts to the report for the following reasons : 

lL. Because the master allowed as a charge against defendant any 
sum or amount whatever for counsel fees paid or contracted to be 
paid by complainants. 

2. Because the master allowed as a charge against defendant any 
sum Whatever for compensation of complainants as trustees. 

5. Because the master allows the sums charged by the complain- 
ants for expenses incurred in making the payment to the State. 

And it specifically objects and excepts to the allowance of any said 
sum, Whether for compensation of trustees or for exXpehses occurred 
by them either in paving the sum due the State, Inquiring Into or 
deciding upon the propriety of such payment, moving the money 
from New York to Little Roek, or for any other cause, and. also to 
the allowance of any sub as eounsel fees. 

B.C. BROWN, 
bor Deft, MA & L. RoR. Co.,as Reorganized. 


liled 11) Hiasters othice April 54 LSS5. 


CHARLES P. REDMOND, Jaster. 
O45 “Exner A.” ©. FP. &. 


ln the United States Cireuit Court for the Eastern District of Arkan- 
sus. In Chancery. 


RK. K. Dow ef eis.. Plaintifis, 7. ——— —..~. 


Before (Charles ‘J Redmond, lUsq., master, 

The plamtiftfs herein claim that the master shall find the amount 
of money paid by them LO the State of Arkansas, being the sum ot 
two hundred and thirty-nine thousand six hundred and seventy-two 
dollars and seventy-one cents, with interest on said sum from the 
day of payment, March 25, 18-2, at eight per centum) per annum 
until paid by the defendant, also costs and expenses, with services 
of the trustees and counsel fees, as shown by Exhibit A, hereto 
annened., 

All of which items the plaintiffs pray may be allowed them and 
reported to the court. 

U. M. & G. B. ROSE, 
lor Plaintiffs. 
*Exhibt A.” ©. P. i. 
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Memphis No Little Rock ik. ht. ( 
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Jan’y 
Mareh 


A] ril 


March 


June 


April 


Mareh 
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“ Exnibit A.” 


Matthews, trustees, Dr. 


Paid U. M. Rose retainer. iui ai dictin 


éé 


— Cc harges O])} s, 50.000. gold - 


- S25, 000, - 
o specie casks_.__...- Dee TER 
telegrams (per I’. H. Cossitt) ~~~ 
COPY of paper " " 
days’ interest on S50.000, from 
March ] Li to March 25, at which 
date jud loment was paid, the 
funds being in transit, (@ 6% 
per an m-_ ings tt eee 
5 days’ int. on $50,000, shipped 
March 20th: same reason as 
above Sa cleaner ta ia al 
4. days’ interest on $25,000, 
shipped March 21st; same rea- 
SO] as above- ies cen sie enh ete 
telegrams (per ¢ Moran) March 
7th, $5.98; April 20, 86.47; 
May 17, 41 cts.; June 21,$1.25 
draft, U. M. Rose, for printing 
L. M. Rose, legal services ~~ 2. 
for CL 
legal Services .-_-__- 
acknowledgement of bill 
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for telegrams, copies of papers, 


transcripts, &c., to date..___. - 
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New York about this ease (a 
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date, time spent In Little Roek 
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. hs Dow, travelling expenses, 
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April 14. Paid R. k. Dow, 37 days’ time from 
Mareh Sth to date, spent in Little 

Rock & eh route about this case, (a 

$50 per day-_---- is ol a ae a 

Paid R. Kk. Dow, travelling expenses, 

Claremont to Little Rock & return, 

Kebry 20th to April | Ith, as follows: 


49 

April 14. . i taees, sleepers, ctc......- .-..«> 
Hotel bills, e[c., in N.Y k. & en route, 
Feb ry 20th to Mareh _ | nee peace 
Paid hotel bills. ete.. in Little Roek & 

en route, March Sth to April 7th. 
Paid hotel bills. ete.. in New York, 
PE FE 0 BEE hd rin necks 

Amount carried over__.___-- 
Am’'t bro't forward____- mae 

LSS2. 

April 1 -t. Paid telegrams, coples Ol papers, XC., 


transcripts, etc., to date (Dow)-_. ~~~ 

19. Paid draft, U. M. Rose, for printing 

a ae Ce 

May 20. Paid U. M. Rose, for printing —_-. aie 

Pe U. MM. Rose. legal services _...—. 

June 21. “ telegrams (per Moran), March 

27th, $5.98; April 20th, 86.47; May 

17th, 41 et-.;: June 21, SL.75 ic 

July S51. Paid U. M. Rose, for legal services, by 
R. Kk. Dow (omitted in first bill)_. 

Aug’t 93. Paid U. M. Rose, for legal services, per 


| ey en ae ee eI, 
IS. Paid acknowledgement of bill-.-~-__- 

LSS3 
Febr’y >. Paid U. M. Rose, cost of printing, brief, 
a Ze. iy Charles Moran & R. It. Dow. trus- 


tees, fees as trustees for eeneral serv- 

ices in this case, from January, 

1SS2. to date. raising & disbursing 

money, bringing and conducting 

this suit, advising with counsel, ete., 

ete., computed at 5 % on $240,000_- 
ty.) 

Febry 25. Paid Watson Matthews, trustee, fees 
for general services, bringing this 
sit, wavising, ele... 

Mareh 15. Paid telegram & answer to Rose_____ 
- Platt & Bowers, fees for legal serv- 
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Mareh 19. Paid R. K. Dow, expenses of trip from 

Claremont to New York to see about 

6: tlONS. etc.. railroad fares, W 

hGRGE TRI ec ee a 60 50 
Paid stenographer’s bills for this a 110 

sition, $27; copy of same for Dillon 


6 


M BOWAVRC; GIO Wc nw necn anes ) OO oi SU 
Paid notary’s fees, HT. U), Bowers ihitini oO4 20 
John MM. Bowers. lawver’s fees. 
about this deposition. ...-..-.._.-___ 35 [Zo 


lo. Amount due U. M. & G. B. Rose for 


lecal Services. oa ghia ad aid ryt) Lo.000 
15. Amount due Platt & Bowers for legal 
OE nn a la L.OOO 


65] “hx CC." ©. P. &. 


-lLnswer and hvceptions ot the De f ndail fy) tha, (Claims and DD mands 
Mad: by thie Taint iffs 


In the Cireuit Court of the United States for the Eastern District of 
Arkansas. In Chancery. 
R. K. Dow et als., Complainants 
Us, 
MePHIS & Litrite Rock RarLRroap CoMPANY, as reorganized, 
Defendant 


Tre M 


— 


, 
; 


Before [lon. Charles P. Redmond, master, Upon reerence. 


lL. The defendant admits that the sam paid by complainants for 
dise i irve of the judement and deeree of the Supreme cour of the 
State of Arkansas, mentioned in the record and decree of thi Court, 
was the sum of two hundred and thirty-nine thousand six hundred 
and seventy-two dollars, and that it was patd on the 2oth day of 
March, 1882. 

But defendant submits and Insists that complainants are 

652 only entitled to interest thereon from from the day of pay- 

ment, at the rate of six percentum per annum, and it excepts 

and objects to so much of the claim made by complainants which 

demands interest on said sum, which demands interest at any greater 
rr other rate than six per centum per annum, 

2. Defendant denies that complainants are entitled to any com- 
pensation of any kind or character, whether in shape of fees, com- 
missions, per diem charges, or in any other or different form, for 
any services Inor about the paving said judgement, borrowing money 
therefor or to pay the same, the prosecution of this cause, or on 
account of any matter disclosed or shown by the record of this cause, 
and this, whether such claim or claims are made as trustees or other- 


all | 
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wise. And it objects toany allowance of any st ih claim or demand, 
and prays iz cut nT such and such like demands and claims be disal- 
lowed & re jected. 
653 >. Defendant denies that complamants are entitled to a ) 
charge or allowance against ji, or the property sought to be 
charged for fees paid or contracted to be paid to attorneys or counsel 


for services. whether for services rel dered }}) tidak ADOU thie pav- 
oe 

ment of said sum or in and about ihe proses Ution of this itt (>] 

for any other matter or thing shown or disclosed by the record ve 


| lj PP) 
I 27K Cit OFT. 
} 


enor Suel 
1] eee eee 
Mmowead and Pepyeccrea, 


it objects to the allowance of any St] 
and prays that all the Satie be disa 


. ° } - 4 ] } 
Def fer) dant denies that ("4 myplan ants are entitled to make any 


charge against defendant or its property for telegrams passing on 
< “ae j ‘ ; “w ; ) 
passed het tween themselves. or between I SCIVesS ana WV othe 
° . ] 1] ] } ] } | | - 
party or parties, and it prays that ali such ana such tike ¢ emands 


and claims be disallowed and Pe}! ected. 


> ~ J } i] — an . 
bod 5. Defendant denies that compilainan Ire 

- : ; eo ae ia re ree ] on -* 

eharge 1 Or tS property With expenses 01 Pribtine the. bill 


and briefs in this cause, and it prays that all such Claims be disal- 
lowed and rejected. 

6, De fe nd: anit specifically objects LO each and ever\ fem containe 
in the account or paper called “ Exhibit AV attached to complain- 
ants’ amended specifications of their demand for the following rea- 
sons, among others: 

To the Ist, 22d, 24th, 25th, dist, 55th, 56th, and S7th items it ob- 


jects, beeause they cre fees for the Ssery ra s of COUNSEL, anid ay Cillse 
complainants are not entitled to charge such fees against defendant 
or its property. 

To the 18th, 14th, 28th, and 20th items of said aceount it objeets. 
because they are claims for pavinents and COTE thon to COT))- 
plainants as trustees for their services In and about the pa ment of 

the SUT mentioned, and because coniplaimants are entith | 
O50 to no such compensation, and Cahhot Chara Uhre Same, Or any 
part thereof, to defendant or its propre rey. 

To the 20th, 21st, and 27th items of said account it objects. be- 


cause sald items are charges for printing the bill in this case, and 
the brief of complainants’ counsel therein, and by cause said items 
are not a proper charge against the defendant or its property. 

To the 26th, 33d, and ; Ith) a it objects, because the claim 
made is part of the cost of the cause, and the amount is taxable as 
costs by the clerk. 

To the 2nd, 3rd, 4th, 5th, 6th, 7th, Sth. and Oth. a | 
16th, 17th, 18th, and 82nd items it objects, beeause they were mer 
expenses incurred in making the payment, and are not proper 
charges as eainst defendant or it erty Coss 
ol the passage of such telegrams, me., is hot shown, and because 
their contents are not proven. 

And defendant also says that all the charges and claims made in 
sald demands and specifications are unjust and exorbitant. 

6b. CGC. BROWN, 


for De he ndane. 


= 09 
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(j.6) Brief for Plaintiff in Original Bill, 
U.S. C’t C’t, BE. Dist. Ark. In Ch’y. 
Dow ef al, Uv. R. R. Co. 
Before the master. 


In the brief for defendant counsel say: 
“Tn this case it is admitted that the property is not worth the 
amount of the bonds secured by the deed under which the plaintiffs 
: “i 


( “Alm. 
Phere is no such admission in the record, nor do we believe the 
Statement to be correct. 


Counsel for defence make an estimate of what an administrator 
could charee for administering an estate of the value of S240.000. 
ly overlook the faet that the eross-bill tiled by 

| é 


the defendant attaeked the whole issue of 82.600,000 of bonds. 
6o7 making the total amount in controversy over $3,000,000, 


‘ 


Counsel apparent 


I } . Pe ae ? + ‘ — i | 
A Corrected estimate on the Sale basis will stand as follows: 


lO per cent. on first S1.Q000 —_-. S100 


-) J) reent. on next S41 .000) Ce ee ere eee eee ide ha ecco WANLE) 


o> per cent. on re srdue. S2.995. 000 _ _ SOSSU 


SS Rea ay ae a anaes nee se ciate at ae SOO.150 
If preferred we are quite willing to take this method of estimat- 
Ing the amount du 


} Lf ; ri} } ica oe * ; ; ee 
the delendant. Phe trust deed provides that they may appomt ana 
i a 4 
| ’ | : . F 7% ? 1] ] } *% <y* C8 ‘ 
emiplov.e at the expense of the trust estate, all such attorneys, eounsel- 
i ‘ ‘ 


e . } y ?} } . ‘ . 
lors. We. AS Ihe reasonably he neeessary ra the execution of anv ol 


?.. i ’ ’ e ’ . : 
the said trusts, and that they might fix their Con pensatlon, and that 


| ' ? ] . . 
the defendant should pay “all charges, costs, expenses, and com- 


. > . . " ] " . 
bepsation of sata [rlistees 7) Pavbout or for the execution 


| : cl i‘ 
“= oll ‘ } +] ’ B : 1] : z ‘ "IE 
GoS of said trust,and thatit should in all things keep said trustees 
ye oe , , “ahleu + ] TET! } , 1 lye 
or their suceessors fullv indemnified and saved larnmnitess OT, 
. ° 1] j } } } ; ] . 
from, and agaist ail Costs, damages, ahd Chareves ana CN Peises 
whiely etd TrlIstees oO] thre r SUCCeESSOTrS rer dat SLISTEit) »! bye put tO Th 
A 
: - ‘ Pa mes Se ee ] 
COT Sequences ©] acce pune sard trust or of anvthing that mignut be 
ln? , ttyl } lan ' lor qf +} , ly cuelhl, d: go a 
Gone Or omitted to be done Under ll, SAVING OhiV SUCH AaMavges as 
° . . > * -~ a ‘ : . 
might arise fromm any culpable act or neevleet of Said trustees. sce 


oe ea ages 
Exhibit I to-bill. 
. . . . } - 1 
Counsel for defendant sav that the whole suit has occurred with- 
> . 1 . 1 . es 
lt on the part of the defendant: that the defendant did 
T 


OUEL abv Ti 
t was the 


not ask that the trustees Pav off the len to the State. 
duty of the trustees to act in such a manner as would protect the 
trust estate, and not to wait until the defendant asked them to act. 
The defendant has never alleged any willingness or disposi- 
tion to pay off the lien to the State. but has shown 

dlineness LO let the Properly be sxerificed nom ally under 
the decree of the State. We are not aware either that there 


¢ + 


Wils anything to make it incumbent on the defendant to assert that 
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its bonds seeured by its deed of trust, and which had long been 
on the markets of the world, on which the defendant had long paid 
interest, were invalid. If it saw proper to do so it certainly cannot 
be contended that it would have been a proper discharge of their 
duties by the trustees to let this suit go by default. Nor could they 
defend without counsel, or without iIneurring great expense. As for 
the amount charged, it is obviously much less than might properly 
have been charged, considering the amount In controversy. 
[. 
As for the interest on the decree it is hardly worth while to dis- 
cuss that. The decree subrogates the plaintiffs to the rights of the 
State. This, of course, earries the right of the State to COsts, 
HOO interest, and all other rights which the State micht have had 
incidental to the decree. 


IT. 


There is no doubt about the hability of the defendant for the 
charges made by the plaintiffs. They are expressly contracted for ; 
and even if they had not been the defendant would have been Hable 
for them. 

Cowdrey & Galveston R. R. Co., 98 UL S., 352. 
Jones Railway Securities. Sec. Q 7 et se q. 


Mr. Perry says: 

“Trustees have an inherent equitable right to be reimbursed all 
expenses which they reasonably and properly incur in the execution 
of the trust, and if is Immaterial that there are no provisions for 
such expenses In the instrument of trust. If a person undertakes 
an office for another in relation to property, he has a right to be 
reimbursed all money necessarily expended in the performance of 
the duty. Thus a trustee will be retmbursed all his necessary tray- 

cling expenses and all reasonable fees paid for legal advice 
661 in the discharge of his duties. And this rule will be applied 

although the trust may subsequently be declared void, if the 
trustees were without blame in the matter. So trustees will be allowed 
all the expenses of litigation concerning the fund, and all costs which 
they are ordered to pay strangers, if the litigation was forced upon 
them, or was necessary for the protection of the estate.” 

Perry on Trusts, sec. 910. 

There is no evidence of an overcharge in a single item. 
Respectfully submitted, | 
ULM. & GB. ROSE. 
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662 Bricf for Defendant. 


In the Cireuit Court of the United States for the Eastern District 
“Arkansas. In Chancery. 


R. Kk. Dow eft als., Complainants, 
Us. 
THe Mempuis AND Lirrie Rock RATLROAD COMPANY,as reorganized, 
Defendant. 


Before Hon. Charles P. Redmond, master, upon reference. 


The material questions Upon the reference are— 

1. What amount of interest should be charged Upon the Mmonev 
paid by complainants to the State ? 

2. Are complainants, as trustees or otherwise, entitled to cor npen- 

ation either for paying such money or for prosecuting this suit for 
sn aes - and, if so, for what amount? 

3. Are they, as trustees or ‘otherwise, entitled to charge their ex- 

penses incurred in making payment and in prosecuting this 

663 action to defendant orthe property ; and, if so, what amount 
of expense was actually and necessarily incurred ? 

1 Are they entitled LO charge their counsel fees and like Matters, 
Whether incurred in or about the payment of the money or the 
prosecution of this cause; and, if so, what Is the proper amount of 
such fees ? 

Defendant submits— 

1. That but six per cent. per annum can be charged upon the 
money, and this only from date of payment. 

2. That complainants are not entitled to compensation, whether 
charged as commissions for raising money per diem or in any other 
matter. 

That they are not entitled to repayment of expenses Incurred. 
Phat they are not entitled to charge their counsel fees to de- 
fendant or its property, : 

A short statement of a few of the principal facts of the case 
664 will enabie us to more fully understand the argument. 

The property involved is the Memphis and Little Rock 
raullroad. That road was first owned by the Memphis and Little 
Rock Railroad Company. On May Ist, 1860, that company issued 
81,500,000 bonds, and to secure payment conveyed the property by 
wav of mortgage to Sam. Tate and others. On January 10, 1861, it 
borrowed S1LO0.000 from the State of Arkansas, contracting to pay 5 
per cent. Interest, and to secure pavinent mortgaged the property to 
the State. On March 1, 1871, the same company Issued SLOO,000 
Ot a Sicilia: and to secure pavinent mortgaged the property to He. 
I. Vail. On March 17th, 1875, the last mortgage was foreclosed by 


sale, the sale being made expressly subject to the Tate mortgage and 


the rights of the State. The purchasers organized the Memphis and 
Little Rock Railway Company. 

G65 This company,on December 1, 1575, issued its $2,600,000 
bonds, and to secure payment conveyed the property by way 
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of mortgage 


as trustee. 
By this mortgage it was provided that this trustee might resign, 


and that upon its doing so the trusts of the deed should devolve 
upon hk. Kk. Dow, Watson Matthews (two of the complainants in this 
cause), and one William S. Pierson. 

On March 8, 1875, the State filed her bill in the Pulaski chaneery 
court for a foreclosure of her mortgage. To this bill Dow, Matthews, 
and Pierson made themselves parties before the decree of foreclosure 
next mentioned. 

On June 29th, 1875, the Guaranty and Indemnity Company havy- 
mned, Dow, Matthews, and Pierson, as trustees of the railway 


Ing resig 

mortgage, filed their bill in this court for a foreclosure of that mort- 
rae, 

666 By amendment Tate and his ee on the mortgage 
of the railroad a of date Mav Ist, 1S60, were made 


cocomplain ants pre iting foreclosure A tosh seo ave. 

by decree of this court Nov. 21, 1876, both the se MmMortg@ages (the 
Tate and the railway mortgages) were ante 

The prope rty Was sold under this deeree, bought by the trustees 
for the bondholders, who immediately organized the defendant eom- 
pany, and the trustees conveyed the properly to ft the lcfendant com- 
pany on April 50, 1877. 

Defendant issued its bonds for S250,000, and to secure pavinent 
conveved the property to Dow, Matthews, and Pierson, as trustees, 
by deed dated Mav Ist, 1S¢7. 

()r) May . 18/7, defendant ISS d S? H00 000 other bonds. and to 
secure pavinent by its deed of that date conveyed the Property to 

the same persons as trustees. Pierson afterwards diel, and 
667 by proper proceedings complainant Moran was appointed 
trustee of this deed in his s tead. 
fter the organization of defendant it interposed in the case of 
State v. The Memphis and L ittle tock Railroad Company et als., and 
was made a defendant. Decree entoreing the lien of the State as a 
first lien upon the railroad was rendered, from which this defend- 
ant appealed. The supreme court,on March 4th, 1SS2, reversed the 
decree, holding that the len of the State MOrloaree Wiis subordinate 
to that of the deed of the old railroad company to Tate, and de- 
creed a sale of the property, subject to the lien of the latter mortgage. 
The property, subject t to the hen of the Tate mortgage, Was adyver- 
ie toys aga: pts the 50th day of March, 1SS2. 
On Mareh 25, 1882, complainants, without contract with 
HOS the defendant, and. without its CONSeHE OF request, pata the 
amount to the State and discharged and. satistied the J ldgo- 
ment. They obtained no assignment of the judement nor of the 
State's demand. They then filed this bill for subrogation. De- 
fendant answered, denving the validity of the mortgage of May 

, 1877, and also filed a cross-bill attacking that morteage and seek- 
ing Its cancellation. Complainants excepted to the answer and de- 
murred to the cross-bill. Their exceptions to the answer and de- 
murrer to the cross-bill were sustained. Defendant has elected to 
stand on its answer and cross-bill, but no final decree in the cause 


to the New York Guaranty and Indemnity Company, 


A IS eR CRN Ne Cn 8 Signe + 


~~ age 


ee ene ee nT ee 


—_ 


~ ore Sag 


ROBERT K. DOW ET AL., &¢. 279 


has been rendered, the parties awaiting the result of this reference. 
rom this statement the following facts appear: 

The debt due the State was not the debt of the defendant. De- 

fendant’s property was charged with the len, but defendant 


669 itself was not bound for payment. 
? Defendant never contracted with complainants or any one 
else to pay the debt due the State. Defendant’s whole contract with 


complamants Is eontaied 1 anal shown by Its deed ot May yA IS77 Ss 
commonly called its eeneral mortage. In that mortgage It cove- 
nants against encumbrances. 

The — bis tuhants, trustees mn that deed, and their beneficiaries, 
his ad notice of th re demand of the Stat : and the /7s pendens for its en- 
forcement, at the tine they contracted with the defendant and ac- 
cepted the deed of May y LSvi. and defendant’s covenant. 


[. 
As to Interest. 


Except by specified contract between the parties, interest by the 

laws of sem is limited to six per cent. per annum. In this 

(* PMO COnTTAC t bet tween complainants and defendants existed. 

O70 aaeaamatae aiid this money of their own volition, without 
asking or obtaining dete ndant’s assent. 

No contract made by defendant to pay any rate of interest existed. 
Detendant hisvel hod contracted LO pralV either the debt or Interest. 

Its property was bound by a contract made by a former owner of 
the property. This contract was discharged by the voluntary act of 
complainants, ( omplamants could have requ =ted the defendant LO 
allow them to purchase and become assignees of the demand. This 
they elected not to do. They pret Tre d to pay without such contract, 
nied, having done so for them re Inia ursemenht, to be sub VOLS ated to the 


lien of the State Upon its Propel ‘¥. Thi V alt subrogat d to thiis lien, 
but not to the contract. between the State and the former owner of 
the proper ty. And it Is this contract alone which C1VeS the night fo 


Interest In excess of the legal rate. This demand for 8 per cent. in- 
terest Was not made in the bill. No issue was sgl upon 
7 | it. ana the court t lias not | assed Upon or awarded 1 
Subroga tion Is a creature of the eourts of e Cl uity ; and 1S 
adnilhistered only LO the extent demanded by the equitl Cs Of. the 
specific. case. It is intended for protection, not for profit. To allow 
S per cent. _~ be to gies the complamants to make a profit off 
of dete hala i by then , volunt: ry ctl anid Without Cven a request, 
5 pon suc ‘hy anak ted security had defendant been allowed to man- 
lee its own adler = it couls | Cuslly have borrowed the money tO pay 
this debt at five per cent. : 
Actual compensation is the rule where one advances money for 
another without eontract. 
Field 1) Damages, SCCUS. Z LQ, A Fe y Ay See L 450, 477. 
Sieg co v. Creditors, 1d La. An., 402 
Foster v . Trustees, 3 Ala., 502. 
Carpenter's Appeal, 2 Grant (Pa.), 381. 
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The questions as to compensation of complainants, their 
CX PCHSes, and counsel fees mi: AY He argued togethe Yr. 


It is evident threat these allow: adlices Call only be claimed by 
as a right @iven by law in all eases of subrogation as 


oT oD 
oy pe 


contract or 
dam Wes. 

That no contract exists entitling complainants to such allowances 
is, | think, perfectly clear. 

No contract Was made by the Memphis and Little Rock Railroad 
Company, the original borrower from and debtor of the State, to pay 
counsel fees ineurred by the State in collection of her demand: nor 
did the State attempt to impose such charges upon the property. 
Complainants by subrogation succeed to the right of the State to 
enforce her debt as a len Upon the property, but she had no right 
tO demand COMMISSIONS, expechses (other than eosts of the Proce - 

ing), or counsel fees; subrogation gives complainants no such 
673 rights. These claims must, therefore, be based upon some 

contract made by the eee with the defendant in this 
ease. The only contract between them is the trust deed executed by 
defendant May 2. i a seg me onds. lt Is as trustees of this 
deed that complainants claim to have made the payment. Upon 
this deed they based their ie to intervene. Their claim is that 
they paid for the protection of the property conveyed tO them 11) 
trust. 

I have already shown th: at the eXIs stence of this State demand Was 
known and the pending proceedings to enforce the vse were known 
at the time the deed of May 2, 1877, was delivered and accepted ; 
that it Was known that the debt Was hot the debt of the defendant 
and that defendant made no pronilse LO Pay it. All this bemg 
known, this deed Was accepted and constitutes the only Contract 

between complainants and defendants. 
74 This contract makes no provision for action protecting the 
property ag eunist known or unknown eneumbrances. — If it 
had been the wish Ol the part les LO provide for such protection (yy 
for coInpensation in case it should, in the judement of the trustees, 
become necessary to take action in that direction, a provision to 
that effect could ana would have been Inserted. 

The deed provides for compensation to the Lrusteecs 1 but [Wo 
eases, and tor counsel fees in but one. Compensation mm managing 
and investing the sinking fund, the amount being definitely fixed, 
and in case of a sale and COMIC nsation, counse!] fees, and CxXpPenses 
are contracted for and given only in the event of a foreclosure and 
sale tor Hon-payment of bonds Or Interest thereon. 

This action is not founded on any default of the defendant 
O70 In payment of sinking fund, interest, or principal of bonds 


('] 
| 
1) 


secured by the deed. lt Is ‘not foun lec upon a de {: aut ot 


defendant in the performance of any contract made by it. It is 
neither alleged nor shown that defendant has defaulted in anything 
it promised or bound itself to do. Llow. the n.ean the deed he used 
as a foundation for either COMMpehsa i1tlons to trustees. the Ir eCXpe ses, 
or counsel fees? ‘To execute its provisions in this way is to make : 
new contract between the parties, and this no court will do, 
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Defendant’s only hability is as covenanted. If sued for a breach 
of its covenant damages would have been the amount paid, and six 
per cent. interest. If the complainants had been in possession of the 

| properly and had defended the suit brought by the State, and if 
= they had notified defendant, their grantee, of the suit and it 
676 had refused to defend they might have charges as damages, 
— counsel fees, and expenses of defense. But even then they 

could not have charged counsel fees, &e., in the direct suit brought 
against defendant for recovery of damages, Which is what they seck 
to do here. 

field on Damages, sees. 7, 450, 477. 

Sedgewick on Damages, 4th Ed., sees. 95, 96, 177, 178. 

Marlatt v. Clay, 20 Ark., 265. 


This deed, the contract between the parties, provides that SO long 
as defendant makes no default in payment of the sums therein men- 
tioned it shall be allowed to receive the Income of the property ; 
yet, defendant having made no default, it Is sought to take this in- 
COTE and elve if to some one else under the Pulse of COMpensallon, 
NC. 

I submit that it is clear that no claim for compensation, 
Oi4 expenses, or counsel fees can be based upon this deed. 
Can they be claimed upon any general principle of law ? 

It isa general principle that trustees are entitled to compensation 
for discharging the duties of their trust, and that where they prop- 
perly mecur counse] fees and other expehses they Ale entitled tO re- 
In bursement. 

This isa well established American doetrine, and hundreds of 
Cases might he elted 1) its SUpPpoOrt. But where does this COMIpehsa- 
tion come from? Who pays it? In every ease it comes from the 
fund in his hands or from his beneficiaries, if there is no fund. 

Dixon v. Homer, 2 Mete., 420. 


An administrator is a trustee for the creditors and heirs. He 
takes his commissions out of the funds in his hands, and this is a 
direct payment by the creditors if the estate is insolvent ; by 

O75 the heirs if it is not. 

[In this case it is admitted that the property Isnot worth the 
amount of the bonds secured by the deed under which plaintiffs 
claim. 

Suppose « forfeiture In making payments therein provided for a 
foreclosure and sale, it is evident that their charges, being de- 
ducted from an insufficient corpus, would be made directly by the 
bondholders, the beneficiaries of the complainants. 

This cases resolves itself into two parts : 

The first is the simple and common case of a party buying In an 
outstanding encumbrance and seeking reimbursement by subroga- 
tion. In such a ease no claim for compensation and attorney's fees 
has ever been made. All the cases are colleeted by Mr. Sheldon in 
his work on subrogation, and tn his whole work he in no case men- 
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tions compensation for buying in or discharging the encum- 
O70 branece or counsel fees for cnforcing subrogation as proper 
eharges or as an clement of damages; and an examination 
of the digest shows that no suel cla 
made. This is the strongest kind of authority that these matters 


. } } . ’ 
ln) fas ever been before been 


are not chargeable to defendant or its property. l | they had been 
allowable some of the many counsel who have prosecuted such de- 
mands would have made the demand. 

Complainants accepted a morteage of propre Pty <ubject ice) ane 
bound by a known prior encumbrance. They act of their own vo- 
lition for the protection not of defendant, but of their beneficiaries, 
the bondholders. Why must defendant pay them for itn 
Ing? Why must it pay their expenses and counsel fees? For as 


’ 


Is acl- 


by the contract defendant was to receive the imeome until 1 
OSU made default ne pavin ‘Hits contracted for, to ch ree these 


4} ss " ‘ -. - if {iy +>) ve ? gi)? {«}) | 
=ullis Upor Lhe Income Is to take It To the ebereraaht. 


: ' :, 


The other branch of the case is that of one who | rive 
bond assuming the affirmative, and attacking the bond as vord and 
Hlegal. In defending this complainants acted not for, but adversely 
to, defendant. Upon that principle can they charge their expenses 
and counsel fees to the very person whom they opposed 2 “Phe case 
Is not.atall an uncommon one. Reversed, and placing the detend- 
ant in the position of defending against its bond, it Is a very com, 
mon one. Yet who ever heard of charging a defendant who un- 


successfully makes such defense with plammtiff’s counsel fee? Phat 
is What is sought to be done here, and it is clearly without law or 
justice to support it. 
In actions UpPotl CovVenalts of Warranty DV “UPeLY against 
6S] principal, in actions upon injunction bonds, counsel tecs ex- 
pended in the former suit are sometimes allowed as dam- 
ages. But even in these cases fees of counsel in the suit brought 
for subrogation or other reimbursement are not allowed as dam- 
Ages, 

[nall other cases the law awards to the successful party his tax- 
able costs, but the fees he Paves tO counse] are hot taken Lito consid- 
eration.” 

Sedgwick on Damages, tth lEd., sees. 95, 96, 177, 178, 328. 


Upon these arguments and authorities defendant submits that 
none of the charges made for compensation, CX penises, or Counse! 
fees should be allowed. 

Not waiving In the shehtest degree the contention that complain 
ants are not entitled to charge either for their services. whether per 

diem. or COMMISSIONS, expenses, Or counsel fees, Pdi sire LO 
652 say a few words upon the exorbitant character of the charges 
made, | 

R. K. Dow charges $25 per day for time spent in travelling from 
his home to New York and returning and spent in New York in 
consultation with his cotrustees as to their course. 

Ie charges $50 per day for time spent in travelling to and from 


9 
, 


> o_ 


~é 


> o-_ 
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Little Rock and for time spent in that city, and in addition he 
charees for every item of his travelling eXpehses, hotel bills, &e. 
He shows that he had decided upon his line of action betore leay- 
Ing New York, and e@ives no reason for his coming to Little Roek 
anid remaining here as be did, save that he wished to examine ree- 
ords. Yet he does not state that Lie looked atta record and chara 
his per diem and expenses for nineteen days after the payment was 
made and the matter closed. All the records he wished to 
HS.) examine could have been sent to him at the hundredth part 
the expense. In addition, charges are made tor copies of 
papers, for telegrams passing between the parties, and forevery char- 
acter anid Class of CX Pele. 
The COMtLeHTIS of these papers ania telegrams are not shown, their 
nec SSIty not established. This statement needs this much amend- 


hieht The contents of one telegram Is stated, While this testi- 

] : } ian ‘" 
Mmonv Was belhny tar ll, diel rthe advice of a cou nee | at 1) | mploved 
and who charged $125 for his services, they telegraphed their coun- 


, ° } 4 } ] 3 
selat Latth hiock, askine how thev could correct a mistake hiade Dy 
themselves in miakine Cott their specications, cLhiel the cost of this 


3 as ‘ ee — oe iy —— 
teleorame eZ Z nt Hey Pavey charged to defendant. hey charoe 
e } ‘ ‘ 
i 


eXpress Charges for bringing money here upon which they 
GOS4. 0 demand interest. They charge interest by the dav upon that 
money While in transit without even alleging that they pad 


such Interest. 

‘hev charge the cost t of printing the lil] 11) this case and the cost 
tine their counsels’ brief. 

And after making all these charges per diem, expenses of every 
character, ana everything else their INeenulty Can suggest, these 


ome 
— 
- 


trustees gravely charge S12.500 as commissions, 8°00 of which is to 
Watson Matthews, who (>) ) oath Cali te |] nothine thisrt he dic, 
The gross charges, compensation of trustees, expenses (among 
Which is included a charge for cxpenses of Tt. kK. Dow in going to 
New York to C1Ve his deposition), amounts to S54 
l{ —— charges Or any parr of them can be allowe ; 
Calit Is hard, No Ole hereafter dare ar te na any CAUSE, 


lit 
oe Ver just he May believe lis defense to be, if 


OSH 
only to be charged with all the expenses of his adversary, but 

to be compelled to pay that adversary a fortune for lis trouble. 

The amount demanded is more than fifteen per cent. of the whole 
SUT) advaneed by coniplainants, ana this they st ek tO IM pose Upon 
defendant for not doing what it had not promised to do and what 
Wiis hol demanded of it and What it was prevented from doing by 
their OW] act, 

The outrageous character of these charges renders the whole claim 
absurd, 

The expenses of a trustee are a lien Upon the estate. Perry Ol} 
Trusts, see. 407, 

But nothing here done was in the execution of any trust Imposed 
upon complaimants by any contract with defendant. 

They had the right before acting to call upon their cestuis que 
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686 trust for indemnity. They may, perhaps, have a just claim 
upon them for compensation. Perry on Trusts, see. 909, 

rut where they get the right to call upon defendant, an adverse 
litigant, who had done no wrong, omitted no duty, violated no con- 
tract, Is hard to say. 

Compensation and expenses are paid out of the fund when paid 
at all. Jd.. 908. 

Yet here they had no fund nor a property in their hands. 

When compensation and expenses are allowed the general rule is 


to determine the amount by analogy to the statutory allowances of 


other trustees. Perry on Trusts. see. G18. 

The whole amount here claimed for commissions and per diem of 
trustees alone is $14,750. This is exclusive of every expense. It is 
solely charges for services or Inquiring into their rivlits, and for hor- 

rowing $240,000. 
OS7 In this State the maximum allowance of an administrator 
or executor for administering an estate of the same amount 
would be: 


LO per cent. apon the first Gr OO... 2. nee ceinceeeas S100 
oO per cent. Upon aa Py ee ne ee PO) 
o per cent. Upon the residue, S?250.000 ee Re Re ey a ee Se 7 O00 


>= <¢p = 
Sy oO) 


The administrator’s trouble, Inventorying, appraising, and selling 
property, collecting and paving debts, making settlements, &e., runs 
through at least three years, and is fifty times as great as that in- 
curred by the plaintiffs. 

Moran testifies that his occupation Is that of a banker. Dorrow- 
Ing money was part of lis business, and he eannot charge compen- 


sation for services rendered in his business capacity. Ile cannot 
charge commissions for borrowing money. Perry on Trusts, sec. 
432. 


In conclusion, | repeat that there is no reason whatever for 
688 imposing any of the charges in the specifications upon de- 
fendant. 

1. All defendant did was to convey property charged with a prior 
lien to parties informed of the existence of that lien. “It made no 
contract to pay such prior lien; it made no promise to pay expenses 
contracted in discharge'of that debt. [It stands merely in the atti- 
tude of any other covenantor. 

2. It is not alleged or charged that defendant has made default in 
any of the matters mentioned in its deed. No. This aetion is 
founded upon no such default, while the claim for compensation, 
expenses, and counsel fees is based altogether Upon that deed. 

3. Complamants stand shuply in the position of one who, hold- 
ing a junior Hen upon property, pays and discharges it for his pro- 

tection, and then seeks reimbursement by subrogation. The 
GS9 case is a very Common one, and no ease can be found where 
such person was allowed his expenses, compensation for pay- 


jhg, or counsel fees. 


“~ 


cn ewnent iN: 
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4. There is not a particle of proof that payment by complainants 
Was necessary. Itis not shown that thev asked defendant to pay 
this sum, or that defendant refused to pay it, or did hot intend to 
pay it. By the decree of the Supreme Court the defendant was 
allowed until the day of sale to pay the judgement. Five days he- 
fore, Without asking defendant’s intentions, without its request or 
consent, they interfered and paid the money. No court can presume 
that defendant intended to let its property be sacrificed, and the 
claims now made by complainants show that they interfered for the 

purpose of making CHOPrLIOUS profits. [ therefore ask that 
GOO) defendant’s objections be sustained; that every item included 

in the amended specifications be disallowed and rejected, ancl 
that the report allow but six per cent. Interest upon the amount 
paid from date of payment. 

Respecttully, 

B.C. BROWN, 
kor Defendant. 


OHO] Agrecnient for Depositions. 
United States Cirenit Court for the Eastern District of Arkansas. 


Robert Kk. Dow ef al., Plaintitis. 
Us, 
Memes & Litrne Rock RaAinroap CoMPANy, as reorganized, De- 
fendant. 


Before (‘hias. . Redmond. hiaster 


We agree that depositions miay be taken 11) this Case OT} behalf ot 
the plaintiffs at the office of Platt & Bowers, 54 William St.. in the 
city of New York, State of New York, before any officer, State or 
Federal, authorized by law to take depositions, without any commis- 
sion or rule of court, between the hours of 9 a.m. and 4 p. m.on the 
joth day of Mareh, LSS, to he continued, if need be, cil the Sale 
place and between the same hours, from day to day until the depo- 

sitions are completed, the opposite party being allowed to 
HD tuke depositions at the same place and time. 
This 7th day of March, 1885. 
LU. M. & G. B. ROSE, 
hor Plaintit?. 
B. C. BROWN, : 
kor De fe ndant. 
Lonited States Cireuit Court for the Eastern District of Arkansas. 
Ropertr kK. Dow ef a/.. Plaintiff. 
hes 
Memputis & Litter Rock RAILROAD CoMPANY, as reorganized, 
Defendants. 


Depositions taken before me, Henry C. Bowers, a notary public of 
the State of New York, dwelling in the city of New York, in pursu- 
ance of Cie annexed consent. 


HENRY CC. BOWERS, 
Notary Public, N. ¥. Co. 
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695 Mr. John M. Bowers appears for plaintiff, the party taking 
testimony; Mr. Melville Egleston appears for defendant. 


Epwarp W. Barnes, called on the part of the plaintiff? : 


(). Where do vou reside ? 
A. Perth Amboy, 1 
(). What is vour occupation ¢ 
A. Confidential clerk for. Fe. 
Pine St. 
@. Did vou, in March, 1882, attend to the shipping, by express or 
| Id coin to Little Rock, Arkansas 7 


I]. Cossitt, doing business at No. 39 


otherwise, of any gold Or Lt 

A. I did. 

Q. By whom and to whom was it sent, and by what means of trans- 
portation ? 

A. [sy I’. H. Cossitt to R. Kk. Dow, trustee, Little Rock Arkansas, by 
Adams Express Conipany. 

Q. What amount did vou ship, in what quantities, and at what 

dates ? 

O94 A. One hundred thousand dollars in all, as) follows 
S50.000 on Mareh 17th, 850,000 on March 20th. 

Q. What, if any,express charges were paid thereon ? 

A. 8125 on Mareb 17th. 8125 on Mareh 2oth. 

Q. ‘Po whom was this paid ? 

A. To Adams [express Company. 

Q. Was there any other gold shipped from Mr. Cossitt to Mr. Dow 

on or about that date ? 

A. Not directly from Mr. Cossitt, but by Mess. TH. Talmadge & Co. 
with whom Mr. Cossitt las his ottice, who shipped S?2H.000 on Mareh 
2Iist by Adams Express Company. 

Q. Who paid the express charges on that shipment,and what was 
the amount ? 

A. 1 paid 62.50 to Adams lex press Company for Mr. (ossitt. 

(. Was the specie shipped sent in casks? 

A. It was. 

(). How many casks, who bought them, and how much did they 
cost ? j | ) 

A. I bought three, which eost 85.50. 
695 Q. Were any telegrams sent in connection with this matter 
in the winter & spring of 1SS2? 

A. Yes. 

(). Give the number and cost and between what dates? 

A. 15. They cost 828.54: sent between Jan’v 5 and Mareh 20th. 

Q. Give any other disbursements ineurred by Mr. Cossitt con- 
nected with the Memphis and Little Rock RoR. Co. and then mort- 
gages, within your personal knowledge, during the winter and spring 
of 1882” . 

A. Jan’y 15th, T gave U. M. Rose, counsel, at Little Rock. a check 
for SoV00 for Mr. Cossitt; March Sth, Paid Charles Moran. for Platt 
& Bowers, counsel fee, $100; March 10, paid for copving statement 
of Memphis and Little Rock R. KR. Company sent to us by Mr. Mar- 
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quand, $2.50; March 51st, paid ITenry Talmadge & Co. 824.52, & 
April 1, 81.74, interest on money advanced to send to Little Rock. 


(J. What honey Was that? 
696 A. The gold sent by express, being on one or more of the 
above shipments which Talmadge advanced a few days before 
the trustees paid it over. 

E. W. BARNES. 
oth dav of March, LSS5. 
Y C. BOWERS, 
otary Public, N. ¥. Co. 


‘ 1 } ? } } ° | ieee 
Supserpbed anad sworh to before me thi | 
a } . . | © e y? 
ROBERT iN. Dow, enl cd On prar | plamtill-. 
lexa mined by \ir. BOWERS: 

(1) Where do you reside ? 

A. Claremont. N. H. 

Q. Are you one of the plaintiffs in this action ‘ 

; . . } 

QM. Are vou one of the trustees of the ceneral mortgage of the 
Memphis & Little Rock Railroad Company, as reorganized, the de- 
fendant in this action ” 


A. lt am. 


Adjourned by consent to March 16, at 11 o’clock. 


) 


HO lt is stipulated that the further evidences of witnesses in 
‘ this }o} ccoed ng be fakeh DV a stenographer, Whose steno- 


} 


} Y } 
OpTaphie Hinutes shy Lit De SUD | to the Wwithesses and read over 
’ } } | rac] ,s? ° 7 6 ]- ‘ hd 
LQ eene wep pd Lead Py Liye ae cLiial Lidctt fie evVicgerice SU taken shall] have 
+ ’ by « ~ . 
Like sath Clit = if written out by the office LakKInge the same. 


‘ ’ ‘ he j } : ,* ] " , , ' i) oe ; ' 
When did you first learn of the foreclosure of this mortgage 
held OV the State oO] Arkansas avainst Lie Memphis & Little Roek 
| 4] = Vy T 344] Parle LParlueaw (' ' —— ’ 
ra LIVOUa ana Lilet Mlemyptius W LJItliIe Lo KX Railway ( Ol pahy, as Tre- 


()] 
A. You mean the tinal judgement? 
Q). No: the foreclosure itself. When did you first learn of the 
ber ) of t] Letion ? 
~ ‘F) mimeneced away back In 1875 
). W 1p venerally familiar with the details? 
A. lw 
() tf Vals ( nded Waist. | it 
.% 
o \ » “ . 
Fea Vv whom ig 
69S \. By counsel of the trustees of the Memphis & Little Rock 
Raiwa) Company rani first.and atterwards by the pres nt com- 
prctl \ 
AJ. The State obtained judement, did't they, after some years’ 
litigation ? 
A. Yes, sir. 
Q. Was that appealed? 
A. Yes 
2 36—279 
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(). By the railroad Co. ? 
A. by the railroad Co. 


Q. When did vou learn that that judgment was aflirmed ? 

A. In the early part of 1582. 

(). Was it confirmed after argument or by consent? 

A. By consent—that is, the judgment was not by consent, but 
final decree was entered by consent—the Judgment after argument. 

(). By whom? 

A. By consent between the railroad company and the State. 


Q. When did you first receive information of that fact? 
A. Well, [received information that something of that kind 
(yi) Was planned some time before 1t was done. 


i). How did you receive that? 
A. Well, I can’t remember how that word came to me, only I 
found out about it. 
(). How did you finally receive information that the final decree 
had been entered by consent ? 
A. My impression is that I received it through Mr. Cossitt. 
(). [t was not received from the railroad COMpany direet ? 
A. No, sir. 
Q. They gave you no information ? 
\. No, sir; the railroad company took every pains to conceal it. 
y. Where were you when vou learned it? 
A. You mean when I learned the final deerce ? 


(). Yes. 

t . . ‘ 

A. I think I was in Claremont. 
( ln what State? 


) 
; ! 
A. No, sir; I was in New York at that time 
Q. Do you remember when it was? 
A. It was within a day or so after 1t was done. 
700 Q. Karly in Mareh? 
A. Early in March. I have got a memorandum some- 
where of it. 

Q. The mortgage in which vou are named as one of 1 
Was a subsequent licen to the State mortgage and would 
eut off by the sale under the judgment, would it not? 


:. We so considered it. 


a 


e Trustees 


have been 


@. You knew that to be the faet, didn’t you ? 
A. Yi Ss, Sif. 
Q. You felt that it was necessary to protect your interests by 


taking some steps, didn’t you? 
A. Yes, sir: to protect our interests by taking steps to pay it off. 
Q. What was the interest that you represented, Mr. Dow? 
A. I was trustee of the eeneral mortgage, so called, of the Mem- 
phis & Little Rock Railroad Co. of $2,600,000.00. 
Q. By whom were the bonds secured by mortgage held? 
A. They were held by various parties, largely by unknown 
70] owners. If didn’t know all who held them. 
(). Who were your cotrustees ? : 
A. Charles Moran and Watson Matthews. 
Q. They both reside here or about the city of New York ? 


cee eet 8 


4 
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A. Charles Moran resides here and Watson Matthews in Jersey. 

Q. When you first learned of the affirmance of this judgement 
did you also Jearn whether a sale of the road was advertised or 
directed by the Jjudement ; and, if so, at what time was the sale di- 
rected to be had’ 

A. ‘The sale was to he had, I think, the latter prearr of Mareh. | 
first learned of this thing that the thing was in contemplation in 
January, and I came down to New York along the latter part of 
January or Ist of February to see about it. [ found it Was going 
through, and I came down in earnest to take steps about it on or 


about the ?2Oth oft hebruary. . 
(). And you remained here until you learned it” 
702 A. IT remained here until I learned it absolutely had been 
done. | 


(). And vou had been here until the 20th lebruary looking after 
your Interest and that of vour cestud que trust. 

A. Yes, sir. 

(9. When did you learn of the judgment what steps did vou take 
to protect the interest of the bondholders whom you represented * 

A. Before the final decree was entered, but after jyudeme nt had 
gone against the road T talked it over with some of the leading bond- 
holders, and also with one of my cotrustees, Mr. Moran, an 
as | found it was necessary to take steps IT called upon Mr. Watson 
Matthews LO ascertaln What he thought best tO do 1) the matter, and 
consulted with him to OCT his authority Lo act, ana then talked l 

over with my other cotrustee and the bondholders, and 
703 cluded upon a course of action. 
(). What was that course of action? 

A. We coneluded that the only practicable Way Was to Pray the 
judgement and file a bill for subrogation. 

(). for subrogation to whose rights? 

A. The rights of the State. 

(). Did you consult counsel at all during this period ? 

A. T did. 

(). Where? 

A. My counsel, Messrs. Platt & Bowers, in New York. 

(), And in Little Rock? 
A. Judge U. M. Rose, in Little Rock. 

Q. By what means did you communicate with Judge Rose? 

A. By letter and by wire. 

Q. And by what means did you communieate with and consult 
Platt & Bowers? 

A. Prineipally by personal interviews. 

(), With one of the members of that firm ? 

A. With both the members. 
Od (Q). Mainly with Mr. Platt; were they not? 
A. Mainly with Mr. Platt at that time. 

(). From the time you learned of the aflirmancee of this judgment 


as SOO?]) 


4 
until the time when you paid it off, how much of vour time was 
spent in arranging the details of the loan, and conveying the money 
there and looking after the interests of the bondholders ” 
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A. Substantially the whole of it. 

Q. At what date did you— 

A. (Interrupting.) I may say substantially the whole of the time, 
from the time I learned it was planned to enter a consent decree In 
the event that judg’t was adverse to road, until it was finally done. 
I think it was some time in January that I learned it. 

Q. You have said that vou concluded that the only thing to do 
was to raise the money and file the bill for subrogation ; did you do 
that? 

A. Yes, sir. 

Q. How much money was raised ? 
705 A. About 8240,000.00—a little over. 
(). Who raised it? 

A. Charles Moran & myself. 

(). Where was it raised ¢ 

A. In New York. 

Q. By what means was it conveyed to Little Rock ? 

A. Principally sent out by express in gold, and a portion was sent 
out by drafts. 

(). Did you go personally to Little Rock ? 

A. I did. | 

(). What was done with the money when vou got to Little Rock 

A. We pul It on special deposit In the German Bank there—the 
German Savings Bank, I think it is called, or the German Bank. 

Q. How was the money sent; In specie, bills, drafts, or what ? 

A. I think $175,000.00 was sent in gold coin: the balance either 
eame 1n checks or letters of eredit. 

Q. What was done with that money after it reached Little Rock? 

A. Putin the German Bank for safe keeping. 
706 (). How long did vou leave it there ? 

A. From time to time as it ke prt comimne 
first money I received was somewhere about the middle of Mare 
lt was kept there until it was used to pay the Judement. We didn't 
send it all at one time, because We didn't like LO risk =O | irgve a SU). 
There had been various train robberies in that country, and 
it on in detail. 

Q. Did you go to Little Rock personally ? 

A. I did. | 

(). Do vou remember the day when you left New York? 

A. I think 1t was March Sth I left for Little Roek. 

(). You left New York for Little Roek ? 

A. New York for Little Rock Mareh Sth. 

Q. When did you reach Little Rock ? 

A. I reached Little Rock—it was either the 10th or Lith: it was 
in the night. 

Q. How long did you remain ? 
107 A. Lremained in Little Rock, I think. until the 4th day of 
April. | 
2. While you were in Little Rock did vou consult counsel. 
A. I did. 
Q. Who? 


— 
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A. Judge U. M. Rose. 

Q. Ifow much of his time or your time was occupied in consulta- 
tion over these matters ? 

A. My time was pretty much all taken up. 

(2. You were out there entirely on this business; on none other? 

A. Yes, | 

QJ. Tlow much of vour time did you spend with Judge Rose ? 


A. T imagine T spent, on an average, three or four hours every 
day, and sometimes it was pretty much all day. 

(). Were you al that time In constant and active communication 
with vour counsel here in reference to that matter? 

A. 1 was. 


Q. Both by telegram and letters? 


& 
OS A. By wire and mail. 
(Q). Did you finally pay that money to the State ? 


A. I did. 

Q. When ahd where? 

A. 3 paid it on—lit Was on Saturday, the 2th day of Mareh, at the 
State treasury, Little Roek. 

(). To whom was the money paid? 

A. All except, | think, about 86,000.00 was paid to the State treas- 


urer hy orde r of the COUTT. There Wels 81,022.50 and S1TOS.O0 pid 
to the elerk of the court, and also S5.000.00 pid to the clerk of the 
COUT. 


Cy. Did those pavients stop the sale ? 
A. Stopped the sale. | made al these precVirie rts by special order 
of the presiding judge of the supreme court. 
(). And you made them personally ” 
A. In person. 
(2. And in Sp C10, mostly t 
A. $175,000 00 In specie, Which came from New York. I 
709 think most all was in specie, | rota lot more cold at Little 
Rtock., 

(). Flow long did it take vou to count it? 

A. I didn’t count it In person, but we had pretty good guard 
“round there, for I didn’t lke to leave S240,000.00 laying around 
loose, and I was on guard from, perhaps, 2 o'clock in the afternoon 
till probably near midnight. 

(). Who counted it? 

A. The treasurer of State and his assistants. 

(). Whe assumed the responsibility of raising that money? 

A. The trustees. 

(), Yourself and Mr. Moran? 

A. Myself and Mr. Moran and Watson Matthews, but principally 
mvself ahd Mr. Moran. I don't think Mr. Matthews took any active 
part in raising the money; it was myself and Mr. Moran. Mr. 
Matthews was unwell and unable to get about to raise money him- 


self. 
(). [ suppose you had more or less trouble, and 1t took con- 
710 siderable time to effeet a loan of that magnitude, didn’t it? 


A. Yes, sir. 
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(). That was effected in what city? 

A. New York. 

Q. Were there any questions as to which you consulted your 
ock as to vour power to raise this money, 


eounsel here or in Little h | 
vour right to pay if, and your right to 


vour right to raise it, and 
subrogation ? 
\ Yes. sir: Thad lone eonsultation on that subject before we 


a he 


did it. 


Q 

[ 

A. Yes: by counsel at both points that we had a right to pay It. 

Q. And upon all those subjects vou had to consult counsel ? 

A. | had to consult counsel, hot berg cl lawver miveself, 

(). Now, having paid the State treasurer, what did you next do 

for the protection oft the bondholders ‘and the morleave of 
71] whieh vou were trustee 7 
A. Consulted counsel in’ Little Rock as to the proper 
method of recouping ourselves; furnished him the data for drafting 
the Proper bill for subrogation. After that was done in [Little Rock 
I came on here; the draft came on here; T went over it and studied 
it over with counsel at this end of the line. 

Q. Ilad you been familiar with that road—the Memphis & Lit- 
tle Rock—tfor a great many years? 

A. Iver since 1868. 

Q. Had you a large number of papers and documents affecting 
its management or relating to the road? 

A. I had. 

Q. Did you look these over and investigate them at all in pre- 
paring this bill? 

A. I did. 

Q. You say you reside at Claremont ? 

A. Claremont, New Hampshire. 
412 (). Did these negotiations and consultations necessitate 
your travelling ad great deal from Claremont LO Vew York t 

A. They did. 

@. You finally completed the form of the bill? 

A. My lawyers did it. 

(). And Vou completed the elving of the faets to them” 

A. Aiter I had given them the faets. , 

i. The bill was then returned to Little Rock? 

A. Returned to Little Rock and filed, and the aetion brought. 

(). And from time to time since then you have consulted with 
Judge Rose on the subject ? 

A. | am not sure but the bill Was filed before | Calne aWay : if SO, 
it was revised by me after it came here and looked over, but my 
Impression Is 1t was not filed until after I came away. | 
(). Have you since that time consulted counsel at Little Rock on 

the subject ? 
ilo A. | have. 
Q. Both personally and by correspondence? 

A Yes, sir. 


oeamuer -— — . — — —— ee ee ee oa Ratgnaetn repented | 
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Q. Now, Mr. Dow, in these matters did you incur any disburse- 
ments for travelling expenses? 

A. [ did, 

(). Will vou please to state them: 

A. Lincurred disbursements for re expenses from Clare- 
mont to Litthe Roek and return. 

(). When was that? 

A. T left Claremont on the 20th of February and I got home on 


the l4th of ewe 


{ 
(). You came to New York in the meantime? 
A. To New York. 
Q. And — went (> Little Rock and came back to New York? 
A. Yes, s 


(). What were the disbursements that you meurred ? 
The leading items of my disbursements were railroad 
714 fares and sleepers X hotel bills. 
Q). What was the amount of those? 
A. S109.95—that is, the railroad fares and sleepers, and, I think, 
that includes some meals on the road. 
(). What other disbursements? 
A. T paid hotel bills in New York. 
(). Between what dates ” 
A. And car fares and petty matters between February 20th and 
March Sth—that is,in New York and on the road down from Clare- 
mont. I think I laid over one day at Springtield, 8128.00. T paid 
as hotel bills, and so forth, in New York, in Little Rock, and on the 
road baek and forth, 133.50. [1 paid hotel bills, and so forth, in 
New York on my return before | went up to Claremont, 356. 
Q). Anvthing else for telegrams ? 
A. Yes: [paid for telegrams and copies of papers and transeripts, 
and so forth, 837.89. 
(). Now, Mr. Dow, 8 the services that you and Mr. Moran 
715) rendered in this matter, have vou fixed upon any sum_ that 
you deem fair and ‘ast as whinge [tf so, have you 
had consultation with your cotrustec, Mr. Moran, and then state 
the amount you have tixed upon. 


Objected to. 

A. T debated the subject over with my cotrustee, and so forth, and 
it was considered that as [ went out there, and did more of the labor 
then lie did, threat should be allowed cl little Priore, threat | should be 
allowed practically per diem for: certain portion of the time, while 
I was on the journey and away from home and my athurs, and then 
half of \\ bist Was considered LO be right to charge tor our joint Services 
In attending to the whole matter ema the beginning to the end,and 


for the trouble and labor and risk In paying money & so forti. 
Q. What risk was there besides the risk that t your Incurred 
7160 in borrowing the money and being responsible for its return ? 


A. Well, there is always more or less risk ina trustee mak- 
ing mistakes as to the law and the facts, and there was more or less 
risk atter I got that money out to Little htock, that it night be lost 
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by robbery or fraud or otherwise. While the money was in the ex- 
pany s charge uf course | ran no risk, but there was quite 


}*¢ 
Sem, 


press com 
While when it was in my custody out there. 
() What is the amount tha t you deemed would compe hnsate you 


and vour cotrustee, Mr. Moran, for your services in this matter? 
( biects | ‘A>. 


A. We eonsidered that amount should be S14,250.00. 
Q. Of which how much was to go to Mr. Moran, and how much 


to vourselt ? 
A. Mr. Moran. 86.000, and myself $8,250. 
(). The exeess that vou are to take, that you deemed vourself en- 
titled to, over that which vour cotrustee has, was fixed, [ un- 
rey; derstood Vou tO Sar bv per diem panponaningg anid for time 
actually occupied by you on those matters in 2 New York and 
when t? ne 


A. Twill not say actually occu) ed: that is not it; but the time 
Ip to get this money In wo d and get it out there safely 


i ; . . 
ana pay t | , nud rment. Phe agg isto the tlme 1) Which | Wils 
occuple d in this matter Comes 1 the Penner | el; roe. 

(). I see that inthe erectboation of charges that hi as been filed in 


this action in Arkansas the following items occur: — Sth, ie 


ae > } ; ° Y a oa . 3 ] Py ie 
IK. Dow, 16 days’ time spent in New York about this ease, S25. 
\ i. ¢ a, ee ae ee - . ; 
A. Not only in New York: it Is spent in New ar one on the 
} : ° }  ] ; ’ ¢ ie 
rond down. it should be: I left home on the 2BOth, and I was a day 
} 1 
Oli thie road. 
(). [see that in the specification oecur the two followine itenis 
éé ¥ ™ P } “ od e AY : ’ e 47 
R. IX Dow, 16 GdavVs tlime spent In NeW York about Lf) Cust 
— 4 -_ . = hal Neh ‘y= , : co , } ar : 
(18 S2o, S400; April loth, serviees o7 days from Mareh Sth to 
P ; 44) ) 1. Crm, “oe, | Seem 
date, time spent in Little Rock and on the road, tifty dollars 
. " = es cy? % ) ! 7 4 1 ; } : 
per day, SL.Sov). Will you mlease to state whether these are the per 
,* 7? ’ “hg . } . : 
diem aliowaneces that vou have rete rred LO as iy lig COompelhs Aone 
] } . ] } } ° } ’ % 
that vou deemed you Were entitled to over that reeerved by NY] 
\] wai nd alse a, : my. ogee ee a a , 
NEOPATI. ail aisO Wiethel those wens are Correctir Sieeee ts. OT 1 VO 
° } . , + ’ > . 7. ‘ . +} i 
have any CNpuatial Ol) lO Take CONCeCPHINGE then) Now make i? 
° ’ 
( YLyy ected to. 
VI vy or te] tofarped) 4 1c } : ] 4 
A. nev are the items relerred to as bell Ie allowed, ch: reed DY 
41, a Re ae” ca 
me. more than cha reed by Mr. Moran but they are notquite correcuy 
; By ins } —_ 1 wm ] ] , Y i + . /: : 
stated: the first item should De sixteen (ays Unie spent lth UN@GW 


York and en route to New York about the business, and the next 

° } « 7 ° , } } 
Teli. | think. is “al right, but the eeneral Lely should be stated : 
this time was spent, or rather this charge was made. 


Q. What charge are vou how referring to? 
719 A. This 82,250; this charge was made for the mere 


mechanical labor, as vou may say, of getting up and overbaul- 
Ine Papers and writing for documents, and seelng to Money Matters, 
(). And traveling ? 
\. And traveling. The larger item was for reneral labor. 
). What larger item do vou refer to? 
A. The $6,000, half of the $12,000 charged by the trustees jointly 
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by robbery or fraud or otherwise. While the money was in the ex- 
press company’s charge of course Tran no risk, but there was quite 
a while when it was in my custody out there. 

What is the amount that you deemed would compe nsate you 


and your cotrustee, Mr. Moran, for your services in this matter’ 
Objected to. 


A. We considered that amount should be $14,250.00. 

Q. Of whieh how much was to go to Mr. Moran, and how much 
to yourself? 

A. Mr. Moran, $6,000, and myself $8,250. 
The exeess that vou are to take, that you deemed vourself en- 
titled to, over that which your cotrustee has, was fixed, [ un- 
a ¥ derstood you to say, by per diem allowance, and for time 
actually occupied by you on those matters in New York and 
when traveling. 

A. I will not say actually oonre'y that is not it; but the time 
on this trip to get this money in hand and get it out there safely 
and pay the judgment. The balance of the time in which [ was 
occupied in this matter comes in the general charge. 

(). I see that in the specification of charges that has been filed 
this action in Arkansas the following items occur: “ Mareh Sth, R. 
K. Dow, 16 days’ time spent in New York about this case, $25.” 

A. Not only in New York; it is spent in New York and on the 
road down, it should be; I left home on the 20th, and I was a day 
on the road. | 

(). I see that in the specification oecur the two following items: 

“R. K. Dow, 16 days’ time spent in New York about this case, 
718 $20, S400 : April l4th, services aT days from Mareh Sth to 

date, time spent in Little Rock and on the road, fifty dollars 
per day, S1.S50.” Will you mlease to state whether these are the per 
diem allowances that you have referred to as being compensation 
that you deemed vou were entitled to over that received by Mr. 
Moran, and also whether those items are correctly stated, or if you 
have any explanation to make concerning them now make it 


Objected to. 


A. They are the items referred to as being allowed, charged | 
me, more than charged by Mr. Moran, but they are not quite correctly 
stated: the first item should be sixteen days time spent In New 
York and en route to New York about the business, and the next 
item, I think, is all right, but the reneral item should be stated : 
this time was spent, or rather this charge was made. 

Q. What charge are you now referring to? 
19 | A. This $2,250; this charge was made for the mere 
mechanical labor,as you may say, of getting up and overhaul- 
ing papers and writing for documents, and see Ing to money matters. 

Q. And traveling‘ 

A. Aud traveling. The larger item was for general labor. 

Q. What larger item do vou refer to? 


sit 


A. The $6,000, half of the $12,000 charged by the trustees jointly. 
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(. It appears in your schedule, filed in Arkansas, as follows: Feb- 
ruary 25d, due to R. kK. Dow and Charles Moran, trustees, fees as 


trustees. 09% on & 


| 
240,000 borrowed by them, raising and disbursing. 
(Same objection.) 


A. Yes; that is incorrectly stated also. 
() Hlow should it be stated ? 
A. The item should be stated, due to Charles Moran and R. K. 
Dow, trustees, their fees as trustees, heme for veneral services 1n this 
suit, from the time that we first heard of. it. 
720 (). Heard of what ? 
A. First heard of this judgment and consent decree, and 
whether that cale out there 
Q). Or rather, first heard that it was to be given. 
A. To be done, vou might say, down to date. 
QQ. Including all the services which you have testified concerning 
to-day ? | 
A. Yes, sir; pertaming to this suit, except the mere mechanical 
labor on my part, for which I made a separate charge in addition to 
the charge for theservices mentioned above by myself. Mr. Moran and 
myself concluded that a fair and reasonable charge for our services 
in this matter, from the time that we first heard of this proposed 
confession of judgment down to date, would be fairly met by com- 
puting it at five per cent. on the amount involved. 


This is ali under the Sale objection. 


| (J. You have hot charged Or intended to charge in this 
ni:tter for any xt rvic s threat Vou have rendered in defence of 

the action brought against vou here by the Memphis and Little 
Rock Railroad Company ? 

A. IT have not. This is exclusively in regard to the State subro- 
gation sult. 

(). [lave you ever been trustee of any other mortgage than the 
resent one 7% 
7 A. Yes, sir. 

(). Kor example ? 

A. I was trustee of the morrgage of the Memphis and Little Rock 
Railway Company, executed in 1875, [ think. 
Q. Was the Memphis & Little Rock Railway Company the same 
road as is now called the Memplis and Little Rock Railroad Com- 
PalVvy, as reorganized (4 

A. That corporation owns substantially the same property that 
this present corporation now owns. 

(). What was the amount of the mortgage ? 
A. 2,600,000. 
(22 (). Did you render any services as trustee there ? 

A. I did. | 
What character ? : 
| took possession of the road, and afterwards was made re- 
(. [feld Posst ssion how long ? 


Pm) 


> my SD laa | 
Oi — ie 
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\. As trustee and receiver, altogether, something over two vears, 
). What was the final result of the matter? 
A. A foreclosure and sale, and turning over the possession of the 
property to the purchaser. 

. Who purchased ¢ 

A. It was bought in by the trustees for the benefit of the bond- 
holders or creditors. 

Q. Were you compensated for that service there? 

A. Yes, sir; I was. 


ie. Do you recolleet al all what amount of compensation you re 


< 
celved ? 


Objected to. 
A. ] ean. 


(. State it in general figures. 
A. The question of my compensation was based on the same 
723° = general principles as in the other case. There were three 
trustees in that matter. I was the active trustee who took 
possession of the road. I charged and was paid and allowed by the 
court at the rate of $7,500 per annum for my, as you may say, actual 
mechanical labor pertaining to the conduct or the business of the 
road, and the custody of the property. I was furthermore allowed 
$10,000 for my general services as trustee In consulting with the 
bondholders and counsel, and for general services In protecting their 
interest and foreclosing the mortgage. I may say there that my 
principal other cotrustee was also allowed $10,000 for similar general 
services, excluding the mechanical work, and the other cotrustee 
was allowed $2,500 for general services. 
Q. Were those general services somewhat of the nature of those 
that you have rendered in this present proceedings. 


()] jected to. 


(24 A. They were. 
QQ. Were you obliged to assume in that prior matter any 

such responsibility as borrowing and paying into court S210 000 ? 

A. Twas not. The only responsibility which I assumed was the 
question of raising about $6,000 for a mere temporary matter, which 
was repaid. I practically incurred no responsibility in that case ; 
that is, in my general services. 

Q. How many years have you been connected with and familiar 


with railroads, with the business and responsibility of a trustee of 


railroad mortgages and other matters connected therewith ? 

A. Oh, perhaps twenty odd years. 

Q. Are you at all familar with the compensation of trustees other 
than the particular instanee which you have testified concerning ? 

A. Tean’t say aslam. Asa general matter, I have known the 
compensation In several cases. 

Q. Well, how many cases ? 

A. Oh, in I think four cases besides this. 

1209 Q. Now, as to the charge you made in this case, how does 


It compare with that made and allowed to vou when you 


os 


— 
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were trustee of the old railway company, and the other cases that 
you now recolleet ? 
same objection. 


A. I think the charge I make here, all things considered, consid- 
ering the risk and so forth, 1s really less than the charge I] made for 
general services in the other eases, and a good deal less than the 
charges | have known to be made in other railroads. 

(Q). Is the charge in your best Judgment a reasonable and fair one? 


same objection. 


A. I think the charge we have made ts reasonable and fair. 
Q). Are there any other disbursements that you have incurred in 
this matter? 
A. Yes, sir. 
(). Please to state them. 
A. I] paid $100 which is omitted in that bill there in the latter 
part of July. | 
26 (). By that bill there you mean the specifications filed in 
Arkansas ? 


A. Yes, sir. 


(). To whom was that paid ? 
A. To U. M. Rose. 
(. For what services ? 


A. General services as counsel in this subrogation matter. 

(Q). Now, going over the claim filed I find the first item, July 15, 
ISS2, paid U. M. Rose, retainer, $500; who paid that ? 

A. That was paid by F. H. Cossitt (my remembrance is) at the 
Instance of the trustees. 

Q. You know that it was paid to Mr. Rose ? 

A. | know it was paid to Mr. Rose; he told me so. 

Q. Now in the judgment that vou have recovered in this aetion, 
or at all events in the demand which you have made in this com- 
plaint, you ask for interest on the $240,000, do vou not” 

A. Yes,sir; that is, from the 25th day of March, the day we 

paid it. 
127 (). Was any interest paid by you on that money, or for 
which vou incurred lability, prior to the 25th day of Mareh? 

A. There was. It took some days to get it out there, and there 
Was, you may say, a demurrage. 

Q. And is the loss of interest on the shipment out correctly stated 
In the claim filed in these proceedings ? 

A. Yes, sir. I] will say there is an omission there of some inter- 
est: I lost the data of it and therefore I didn’t get it into the account, 
but all that is in the account Is correctly stated. 

(). I see in the account that you claim eight days’ interest on the 
$50,000, from Mareh 17th to M’eh 25th, at which day the Judgment 
was paid, the funds being in transit. Is that correct ? 

A. Yes. 

Q. At what rate was interest computed ? 

A. At 6@. 
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—_ 


4 And is it correet tly comput ted there at 66.67 ? 


728 That is they way I computed it. } 
"y There is also a charge, five days’ interest on $50,000 
shipped M’ch 20th, for the time it was in transit; that was at 6% 
Yes. 

(). And amounts to 

A. 41.67; I think it is correct]y computed. 

Q. And there is an item of four days’ interest on 825,000, shipped 
Meh 21st, while in transit. Did you compute the mterest on that 
at 6% ? 

A. Yes, sir. 

@. And it amounts to—— 

A. 16.66 

Q. June 2Ist, telegrams by Moran. I suppose Mr. Moran will 
have to prove those? 

A. Yes. 

. A draft U. M. Rose, for printing ? 

A. Mr. Moran will have to prove that. 

Q. Have you any idea how many interviews you have had with 
either Mr. Platt or myself on the matters wren on with this liti- 

gation ? 
729 A. LT imagine twenty or thirty; TI can’t tell how many; I 
have not mis an exact record of them; I should say nearer 
thirty than twent 


%) 


Q. And they were very long sometimes, if I recollect right ‘ 
ae es, SIP. 

. And occupied many hours? 

\. Yes, I remember having a siege which lasted one dav one day. 
Cross-examination : 

@. [understood that you first learned of the aflirmance of the 
judgment early in March ? 

A. No, sir; I think I heard of it the day after it was affirmed. 1 
cannot fix the precise date, but that is matter of record. | heard of 
the consent decree being entered in March. 

Q. And you went to Little Rock on the Sth; left New York on 
the Sth? 

A. Yes, on the Sth of M’ch. 

@. Can you tell me what was the object of vour going at that 
time on the 8th of March? | 

A. On the 8th of M’ch ? 

700 Q. Yes. 

A. It was for the purpose of Jooking into the matter at 
that end and seeing that we had not misunderstood each other in 
carrying ona correspondence by mail and telegraph, and that the 
decree upon examination should be what | Suppos ced it was. 

Q. When you say we, who do you mean? 

A. Myself and cotrustees and counsel and fellow-bondholders. 

@. You went to Little Rock to make sure that you and your co- 
trustees had not misunderstood each other ? | 

A. No, sir; we had correspondence with our attorneys in Little 
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Rock, and mistakes are liable to oceur in correspondence, and ] 
went out there to be sure that there was no mistake, and to go over 
all the papers and original pleadings, and so forth, myself, and 
make sure that they were all right and proper «& for having the 
money sent out and paying off. 
ol Q. Went there to consult with your attorneys, then ? 

A. Not entirely to consult with my attorneys, but to look 
over the affairs myself. Thad been familiar myself fora great many 
years with it, and there were a great many thines I could look into 
as well as my attorney could. I also went out there to find whether 
cold eould be had there, if We thought hecessary ice) bay off. and 
whether it was necessary to pay in gold, and whether it would have 
to be shipped from this end. 

Q. The money was not paid until the 25th of M’ch? 

A. Until the 25th of March. 

(Q). What advantage was there in vour going there at so early a 
date ? 

A. It took quite a while to look into all thre Se proceedings and FO 
over them to iy satisfaction, and I wanted to have due season after 
[ went there to correspond with parties in New York and get returns 

and see that everything was moving as it should move. If 

(By people put oft things until the last day they are apt to make 
mistakes. | 
Q). What parties in New York did you refer to? 

A. To my cotrustee and my counsel, Messrs. Platt and Bowers, 
and to one large bondholder, Mr. Cossett. 

(). Who was the president of the company at that time? 

A. | understood that F. A. Marquand was_the president. I had 
no actual knowledge who was the president. 

Y. Did you make any inquiries? 
\. T did. 
). And was informed that he was? 
A. Was informed that he was. 
é 
\ 


~ I 


~ Did you know that he was in New York at the time? 
A. I did not. 

Q). Did you endeavor to aseertain ? 

A. I did not. I will say there that there was no necessity of my 
endeavoring to ascertain, beeause nv assoetates In the matter 
attended to that part of the business, finding out what they were 

going to do to pay this State Judgment. [ will say here that 
33 IL applied to the largest stockholder in the company to inquire 
if he was going to pay this State Judgment, the largest stock- 
holder being the father of the president of the company. He put 
me off with an evasive answer; gave me no satisfaction on the sub- 


é 


jeet. 
(Q). What papers were there at Little Rock that it was necessary 
for you to exanine there ? 

A. To examine the official records myself, both in the final and 
in the preliminary decree, to see nothing Jiad been overlooked. 

(). Was there any other reason for your being there at that time 
except those you have mentioned ? 
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A. Nothing except connected with the general question as to the 
propriety and expediency and legality and regularity of the pro- 
ceedings, and so forth, and the propriety, and so forth, of paying up 
this judgment, and seeing whether the money could be had there 

without the expense of shipping it from New York. 
104 Q. Well, what was there in regard to that that made it 
necessary for you to go to Little Rock to ascertain it? 

A. Beeause the Company entered a consent deeree in this matter, 
and in so doing they designed to perpetrate a fraud upon the bond- 
holders; they consented to the entering of a decree tor selling the 
property out at exceedingly short notice, I think only twenty days, 
and took pains to conceal it as much as possible from our notice by 
providing that it should only be advertised a comparatively few 
times in obscure papers, so that we might not know anything about 
it, and that thev could) shp through a sale and enable the stock- 
holders to cheat the ereditors without their finding out about it until 
it was too late. I[ thought it best to go out there and be on hand to 
see if there was any other similar equitable practice in contempla- 

tion, and so forth. 
oO) (). You went out there to see if the officers of the COMPpany 
were taking any other steps Which vou did not know’? 

A. Yes,sir; but that was not the exclusive cause of my going. I 
should have gone without that. That was merely an incident to 
my being there. 

Q. Mr. Dow, you know in regard to some suits that have been 
brought on coupons against the defendant company ? 

A. I know that there are some suits being brought. 

@. One has been brought by yourself ? 

A. Yes, sir. 

@. Do you know Ira Colby, of New Hampshire, who has brought 
another of those suits ? 

A. 1 do. 

Q@. Are you related to him in any way? 

A. I am not. 

Q. Connected with him in any way in business ? 

A. I am not. 

736 (). Have you any business relations with him ? 

A. None whatever. 
Q. Do you know William Clark, who has also brought a suit? 
\. I do. 
2. Are you related to him in any way ? 
A. Iam not. 
(). Have vou any business relations with him ? 

A. I don’t remember that I ever had. 

Q. Do you know Wm. Breck, who has brought another of the 
sults ? 

A. I do. 

Q. Are you related to him in any way? 

A. Iam not. 

. Have you had any business relations with him ? 

A. Not to my remembrance. 
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d. Do you know Edward W. Barnes, of New York ? 
A. I do. 
(. Are you related to him in any way? 
\. [am not. 
Have you had any business relations with him ? 
A. I think I have; I think I once purchased 20 shares of 
757 ~~ stock for him—some Oswego Midland stock—some four or 
five years ago. 
~ Q. Have you had any other business transactions with him ? 
A. No, sir: not with him as for his own aceount. 
Q. Do you know Ellen Juillard, of New York ? 
A. leant Say that | do know her. 
Q. Do you know a Ellen Juillard ? 7 
A. IT know a Mrs. Juillard ; [I can’t say that I know Ellen or Mrs. 
Juillard either. 
Q. Is the Mrs. Juillard you know a holder of the coupons of the 
company ¢ 
A. That I don’t know. 
Q). Do you know Elizabeth C. Stokes, of New York ? 
A. I don't. 
2. Are you related to her inany way ? 
A. IT am not. 
(). Do Vou know May C’, Dodge, of New York’? 
A. I do not know that I do. 
Q. Do you know who she 1s? 
a. Vos A. I do not. 
(). Do you know August D. Juillard ” 
A. Yes, sir; Ido; that is, ] know A. D. Juillard. I don’t know 
whether his name is August or not. My impression is it Is, 
(Q). Have vould any business transactions with him ? 
A. | have. 
Q. When and what? 
A. I] was for a short.time codirector with him in the New Jersey 
M 


tn, 


Midland R. R. Co. or its allied COMmMpany. 
(). How long since ? 
A. | imagine a year or more. 
(). Not within that time? 
A. No, sir; [ won’t be precise in fixing that date. He resigned 
from the COMIpahy and sold out ' [ think it was a Vear ago. 
(). Have Vou been in any other business relations with him ? 
A. No, sir. 
Q. Do you know George FE. Dodge, of New York? 
7 A. Td. 
(). Have you ever had any business relations with him ? 
oo A. I never have. 
(). Is he related to you In any way ° 
A. No, sir: not as Lam aware of. 
Q. Do you know anything of Wm. Bb. Miller, of New York ? 
A. I think I know who he is. I can’t say that Iam acquainted 
with him. , 
Q. Have any business relations with him? 


), 
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A. I never have. 


Vs. 


Q. Wim. Chamberlain, of New York. Have vou had any busi- 


ness relations with him ? 


A. I have not; at ieast for several years. 
Q. Do you know him? 

A. J do. 

). Are you related to him in any way? 


). 
\. Lam not. 


) 
i, 1 do 
). Are you related to him ? 
A. lam. , 
(). What is the relation ? 
A. My uncle. 
(). Do you know Ilenry Sanford, of New York ? 
A. Yes, sir; I know a Henry Santord. 
740 (). Is he related to you In any way ? 


A. No. SIr. 


Do you know George Dow, of New [Hampshire 


: . ’ . ’ nia > a ;, . 
seaniora. We mMmav iave been COUIVeECLOrVS Th SOMe CO Y, 


sure. 
7 

A. | do. 

(). Is he related to you? 
A. He is not. 


(). Have vou had any business relations with him 


) 
y 


@. Do vou know Henry W. Shelton, of New York ? 


: yinae yee ae 
A. I can't sav that [ have had business relations with 


} ] } , > ; } , 
derstood he Was a holder OF some of the Dbotds secure 


came, if you call that a business relation. 

J. Is Martha L. Dow, of New Hampshire, related 
A. She is. 

2. What is her relation ? 

A. Mother. 


Q. Do you know Henry E. Bailey, of New Hamps 


A, | do. 
4] (). Is he re ated to vou? 


A. He Is hot 


cu 


() Have Vou had ahy busine 55 transnetions \\ it hy liam t 
\. I don't eit that [ have had any business deal 


swith Mr. 


but | am not 


Lh aTEI. tl }}- 


thiis hiort- 


t . ‘) 
Loo Vou: 


re? 


BZ Iiave vou had any business transaetions with hin 


4 
\. I don’t remember any. 

Q. Do you know Jno. L. Farwell, of New Hanipshire ? 
\ do. 


(). Is he related to veu? 


& 
A. Tle is not. 


Q. [lave you had any business relations with him ? 


4 
A. I have. 
() Llow lately’ 


A. [ ean’t Say that | have had any money dealings 
a year or se except—come to think of it, ] did have. 


(). But a that, not within what time ? 


with beng for 
two or three 
wee ks AZO; I had some Mone 'y Or busi Wess de alings W ith him. 


~ 
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< not for a year or so. 

ITave you had any business dealines with him ? 

\. tle is the eashier of the bank at Claremont. Of course, 
business there at the bank, and met him in that way, 

but not any personal business transactions that I remember, 


(J. [Le is cashier of the bank where you deal in Claremont? 
A. Yes; eashier of the bank where I deel largely. 
10 you know wi Lev Vv, of New York ¢ 


a 
a 
at 


] , a 1 } aa. Pee ; e.. : = s . c 
QQ. Htave vou had any business transactions with him ? 
\ ae yer ° aes oe | “a ee . i dy 
‘ee pa Ve Phat TWOMIE TOK SOME tlhe, i think a year Ol weU . 1 won't 


: as <8 . 
be Precise as tO the exact tlme; £ think about a year. 


; a <% ’ {° > +? sx ’) ° thy } Bea ‘ } s) 1 . 2 
. Wi { Were yvour retatlons With fim at that time ! 
\ \ 4 ¢ + 4 Re | Tira} , a > , + + } {5 ’ ant i ray ‘ | 3 . p 
hk. GALE LHat tle he Was a mMemover Of tie MPL OF aevy ale OTL, 
ee: see 11 } ae ee a oe ; 
clulid Wed to OV ANd SeLL DONUAS A stocks through him. 
» cs] ; with ” 
(). NO OLD!) Imsiless YTelations With him f 


- . } ] 2 | oa 
xcept dealings in bonds & Stocks. 


: .* ,* os — 2. } A vt 'y ’ 4» } > > + ‘ , 7 y - r sir 
(). Vo you Know the firm otf G. i. bonner «& Co., of New York. 


— " . T j : } . & oe: ae ] ¢ 
(45 (J. Fave you had any dealings With them ? 


‘ , . 
{ ' Pe, | oP yy a ] ” Se i — ian 4, ; 
A. Continualiv, and have had fora great many years. | ey are 
. ‘ . c ‘ 
i= 4 a 111 ‘ ] Lo , ’ } I ’ . L, 1} y s ) ] 1] Ey Gy ¢ ) ¥ 
DIV PRINCE Ipat VVOKRCYS IN New Y OR. | buy ana sell stocks and bonds 
} : : 7 : , 
Lhreo to. 35 Lilt lh). 
7 a | ' ° ) , } : v's . . a > 
(). MO) VOU KHOW WV. if \\ heeler. O] NeW York : 
‘ ] 
i (10 
F : 2 oS eS eee . icv Peat ' rat ama? 
() iaVe Vou had anv business relations With him * 


() he related to you In any way 
ae <a ee) } +] pe, ee Lm a wine 
A ie Is Not [ will make the CNpuahation Piet it here. I have 
: a a ee bee ee = * 
bait SOl ‘ar V mMmortevaces that were corectea Dy the Corbin Bank- 
‘ ‘ . os He. 1. : . ; } ecard = Peat a a - | Y? | 
ine Co. in which he is interested, but I never met Mr. Wheele1 
a 
nvVselT JV pel SOlalL DUSTICSS 
7 } ©, } ae = , . 
(>) FhAay Waele Mad anv conversation With regard to this matter, 


4 
In revarad to bl Meme the SUITS Ol] the coupons with the foregoing 


a r } } . } 
ite A. L have had conversation with some of them. 
{ ‘ Fall , , | ] . | . 3 = 7 ] 1] . so ] 
CQ. Will you look over the names there and tell me with 
which of them vou had conversation in regard to the bringing of 


* 


( Ibiected LQ. 


A. | shall have to answer this ue stion from mcmory. [am of 
OpInion [| had conversations with some of them. They are things 
in Which [| had no personal interest, and, therefore, | made no 
record or memorandum about it, and | tay think I have had con- 


> . ad 
oo—Z | ( } 
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versations with parties here that I have not, & vice versa, owing to 
the fact that I knew thet they were interested in the bonds. 

(). Have you advised or encouraged the bringing of sults upon 
the coupons, or been instrumental in bringing the suits In any cases 
of any holders of coupons ” 

Objected to. 


x Only except as far as my own interests were concerned, & mv 
mother and family were concerned. [ might say right here 

V4) sundry parties, both named and unnamed, have asked whiat 
was being done, or what I was doing about my coupons, and 

what others were doing, and I informed them that I had brought 
suit on mine: that counsel advised brineine suit, and that I @ener- 
ally thought best to follow counsel's advice; that counsel said it was 
the best way to get their just dues, and they could do as they liked, 
and they were probably competent to take care of their own affairs, 

(Q). Did you advise Mr. Farwell in any way in regard to bringing 
suit on his coupons ? 

A. He asked me what I had done with my coupons, and I told 
him I had brought suit. I thought that was the best way to collect 
my coupons, and repeated counsels advice in the matter and he 
could make up his mind for himself. 

(). What was the retainer paid to Mr. Rose, S000, Jan’y 13. 1882. 

for? What was the matter in which he was engaged ? 


746 A. To watch Over the interests ot the trustees 1) the 
$2,600,000 mortgage. 


Rh. kK. DOW. 


Read over to, subseribed by, and sworn to before me this 19th dav 
of Msveh, 18858. : 
HENRY C. BOWERS, 
Notary Public, N. Y.-Co. 


Watson Marruews,'sworn & examined by Mr. Bowers, testifies 
as follows: | 
(). Are you one of the plaintiffs in this action ? 
A. lam one of the trustees. 
Q. One of the trustees of the mortgage made by the Memphis «& 
Little Rock R. R. Co.? 
A. Yes, sir. 
Q. When did you learn that the State mortgage had gone to judg- 
ment? 
A. Some iime in March, 1882. 
@. From woom dia vou learn it? 
A. From Mr. Dow. 
Q. What, if any, steps did you take in the matter vourself? 
A. As faras [ was concerned, after consultations with Mr. 
(TAZ Dow as the co-executor as to what Was best to do in the 
various ways different times, | not being well and not being 
familiar with tliose matters myself, as Mr. Dow had been, I dele- 
gated my powers to him to act in the matter as he thought advisa- 
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also to advise ways and means to bring a suit against the road for 
the recovery of the money. 

(). You had numerous consultations with him ? 

A. Numerous consultations with Mr. Dow; and I also examined 
a good many papers and matters In my brother’s office in connec- 
tion with those matters, to see if I could get information bearing on 
the subjeet. 
(). That was in March and April last ? 
A. March & April, 1582. 

(). Any idea how many days you spent on the matter? 

A. IT have not; no. 

748 (). At what sum do you value the services that you so ren- 


dered. 
Objected to. 


A. Well, I have made a claim of $500.00, although I think my 
services should have been nearer $2,500.00 probably, but [ just put 
it in as $500.00, as I wished no question about It. 

Q. Won’t you add a general statement, if you can, of the number 
of days, in parts, by which you were engaged in these matters, 
according to the best of your recollection ? 

A. Well, there night have been ten or fifteen. 

(). And sometimes a considerable portion of the day ? 

A. Sometimes a considerable portion of the day, but [ consider 
my responsibility as a cotrustee was of great Importance to me fora 
fee. I had to take the responsibility of the suit. 


ble to raise the money to pay the mortgage of $240,000 about, and 


No eross-examination. 
WATSON MATTHEWS. 
Subseribed & sworn to before me, this 19th day of March, 15853. 
HENRY C. BOWERS, 
Notary Public. N. ¥. Co. 
749) Marcu 19, 18583—1 p. m. 
Mr. Dow reealled : 


(). What expenses have you incurred in connection with the 
taking of this examination ? 

A. 860.50 for hotel bills and traveling expenses. 

No cross-examination. 


R. K. DOW. 
Read over to, subseribed, and sworn to before me this 19th day 
of Mareh, 1883. 
HENRY C. BOWERS, 
Notary Public, N. ¥. Co. 


750) James M. Piarr, sworn & examined by Mr. Bowers, tes- 
tifies as follows: 


(Q. You are an attorney and cousellor at law ? 


ee 3 
A. Yes. 


ce Sina camer, a ee 
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Q. And a member of the firm of Platt « v Bowers *% 

A. Yes, sir. 

Q. And doing business in the f New York’? 

A. ¥ es, SIP. 

Do vou know Mr. Robert Kk. Dow, one of the plaimtiffs mn this 
action ? 

A. Yes, sr. 

Q. Do you know Mr. Charles Moran, another of the plaintiffs? 

A. Yes. 

Q. Were you consulted by them, or either of them, in the months 
of February, March, & April, 1882, upon any matter relating to the 
Memphis X [1 ttle Roc] IN Rat lroad ( ‘O., Or the mortevave D\ Which they 
were trusi epee that road ? 

A. 4 CS. Bit. 

Do you remember tl 
Tol vanes econsuited at 
matter of the consultation 
Yes, sir. 
What was it, please? 

A. Well, generally they were trustees of a mortgage on that road, 
and it was adve rtised LO he sold out OV The State on a toreclosure of 
a prior mortgage, which would, if carried out, vest the property in 
the purchaser, by a title superior to that of 

Did you have any Corre spondence with ther counsel al Little 
Rock on the subject ¢ 

A. Yes: I Corre sponded with a eentleman named Mr. Rose, ther 

counsel. 


Do Vou recollect that after consulting with vou, and after 
correspondence between you and Judge Rose, what the trustees 
did in the matter; whether they borrowed money to pay the mort- 
Lage ¢ ol? 

A. The trustees appeared to be in a great deal of trouble, and 
very much annoved by their position, and iso thought 
ioZ an: xjious about the pecunlarv position they had asstmed ‘iS 


such trustees. Phe vublie or rtainly had o rioht {tO SlUppose 
‘ oe, ’ & 
; 


that their mortgage was a first lien on the r 
that there was this superior lien under whi 

sold, and the preat question ut first Was What rights (hey leva tO 
prevent it, or to obviate any ill effects. As the consideration of this 
involved. to some extent. the existence of their mortoeage ana riaiised 
the ane? Which were floating in their minds, I felt very much 
embarrassed by the importance of the question pecuniarily to them 


and the bondholders, and after examining the question, although it 
had been al subject ot discussion in i 1@ Courts, | ty , I. the responsl- 


bility of advising them that they had a right to ster ito the shoes 

of the State. This calmed the eentlemen to Vveertain extent. After 
further deliberation | eame to 1 ’ velus] 

1009 them that the only Way the V could step into the shoes of the 
Sti ite was by pray ng the State the money, and then, turther, 

that they must raise and pay the money and take the consequenees, 

if they were wrong, of never ; getting it back, but lose it themselves, 


> 
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individually. These considerations ran through two orthree months, 
and were the results of a great many interviews, and I was com- 
pelled to pledge my position, as far as it went, that the advice I had 
given was correct, and that the parties, although they advanced 
their OW TOneCYVS, would, at some future time, get those moneys 
back. It was a most unpleasant piece of business of the kind that 
[ have ever had, because the amounts were very large, and I didn’t 
know how the courts of Arkansas might look upon questions which 

had already been the subject of discussion in other States, 
io and the trustees practically had to put up about $240,000.00 
f their own money on the chance of getting it back at some 
future time. 

Q). These consultations necessitated an inquiry on your part, in 
some measure, Into the history of the road and the mortgages, did 
they not? 

A. Oh, I had to form my opinions—study out the whole history 
of the road, and go over some very voluminous papers relative to 
the onigin of the road, the origin of the mortgages, and various re- 
organizations of the road gone through, which took some time to 

idy out and understand. 

(). And vou also consulted with Mr. Dow and with Mr. Moran as 
to the form of action they were to brine out there to obtain their 


, 


. ‘ . | " cry » , : 
subrogation. which was done after Mr. Dow returned ° 
. } . } ] Be , 
A. i eN: mone a the law as to thie eaten a) remedy the trustees 
Ll pursue. and studied that out verv extensively. and advised 


— 


shoul 


ye?) e fF wp Ye} “ie 
Lielh a to then remedy. 


—_——a : 4 ! ; : . sles 3 arn 
(ede) (J. oe recollect the deeree was entered early in March, 
1; 7 : ] , tFaetifi. 
and the sale was directed for the 25th. You have testifi d 
} © } } 
that those consultations ran through two orthree months. You 1n- 


presume, discussions that were had with 
vou before the decree was actually entered, and also the preparation 
| bil 1e course to be pursued by the trustees 
in obtaining a return of the $240,000.00 they had paid. 

A. Yes. That neeessitated the correspondence with the couns el 
In Arkansas, and the inspection and approval of the pleadings and 
of the manner of preceeding there; and every time anything new 
turned up in the course of the proceedings in Arkansas, or any new 
step) Was feed nit led to Immediate and long interviews, and at times 
to very lone ual i as the partie Ss were here 1) Ne W y Cr] ‘k 
756 and Iwas obliged to have the interviews with them personally 

here, and thus the eee in Arkansas was relieved from 
What is one of the most up easant parts of such controversies, the 
personal interviews with the ¢ Teer who are naturally anxious and 
who are annoved at-every delay in getting back this large amount 
money which they were out of pocket. 
(). You were paid by the trustees in the early part of these nego- 
tiations a small eed | believe, were vou not, or your firm was? 

A. Yes: the trustecs Jr aid me $100.0 1 but as they had out of their 
own funds to put up this large amount of about $240,000, and 
seemed to be so much annoved and exercised mn their minds about 


‘ - p ,  - _ . oud ae 
the matter, that 1 could not without violence to ny feelings 101 then 


ee eee 
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position call upon them for any more fees, if I ever did, until after 
| had got their money back which they had thus put up. 
Od (). Have you recently, or has your firm, recently rendered 
to these gentlemen a bill for the value of your services In 
this matter in addition to the $100.00 they have paid you? 
A. Yes, I have-—the firm has. 
(). Do vou recollect the amount? 
A. It was $1,000.00. 
(). Do you consider that a reasonable charge, Mr. Platt—a&1,100.00 
In all? 
A. Well, perhaps it is not for me to value our services. I should 
rather it would be valued by somebody else. 
Q. You intended it to be a reasonable charge in presenting it? 
A. [ intended it should be a reasonable charge, and, personally, | 
think it is a very reasonable charge, and if the gentlemen were now 
under the same excitement that they were then [Timight with im- 
punity have made it much larger. 


J. W. PLATT. 


(iy Read over to, subseribed by, & sworn to before me this 
19th day of March, 1885. 
HENRY C. BOWERS, 
Notary Public, N. y Co. 


‘xamined by Mr. Bowens, testifies 


as 


CHar LES Moran, sworn and 
as follows: 
(). You reside in the city of New York, Mr. Moran? 
A. Yes, sir. 
(. Your business? 
A. Banker. 
(). You are one of the trustees of the first mortgage, so called, of 
the Memphis & Little Rock Railroad Company, as reorganized? 
A. Yes, sir. 
(J. And you are one of the plaintiffs in this action? 
A. Yes, sir. 
Q. When were you appointed trustee? 
A. October, 1SS0. 
Q. And you have acted as such trustee since that time? 
A. Yes, sir. 
Vo (). When did you first learn of the foreclosure by the State 
of Arkansas of a mortgage held by it against the Mamphis & 
Little Rock Railroad Co., as reorganized ? 
A. [ didn’t charge my mind with it; it must have been some- 
where early in 1882. 
(. When did you learn of the judgment ? 
A. Immediately after 1t was given, through the papers and through 
my cotrustees. 
Q. You had heard shortly before that that it was likely to be 
given ? 
A. I knew there was a suit carried on in which there would be a 
judgment. 


; 
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Q. When you learned that this Judgment was entered what, if any, 
steps did vou take for the protection of the bondholders secured by 
your mortgage ? 

A. Consulted with my cotrustees and with the bondholders to 
know what had best be done, and after retaining counsel and con- 

sulting with them as to what I should do, and after consult- 
760 ing with them, determined there was nothing to do but to 

raise the money and send it out and pay the Judgment and 
be subrogated to the rehts of the State. 

(). What counsel did you consult ? 

A, Consulted with Messrs. Platt & Bowers. 

(). Ilere in New York? 


A. tlere in New York, as my eounsel, and in Little Rock, Judge 


(Q). Who raised the money—you and Mr. Dow ? 
A. Mr. Dow and myself. 
(Q). What amount did you raise ? 
A. The whole amount, $240,000.00; Mr. Dow and myself. 
QQ. Do you recollect how it was sent out to Arkansas? 
\. Nearly all in specie; we could not get drafts nor legal tenders. 
J. Was it sent by express? 
A. Sent by express. 

(). Mr. Dow went personally to Little Rock to make the payment, 
didn't he? 


A. Yes. 
(). And you remained here? 
A. Yes. 
761 (. During that time were vou In constant correspondence 


with him and Judge Rose by letter and wire on thissubject? 

A. Yes. 

(). And also in consultation with your counsel here on the sub- 
ject? 

A. Yes. I had long debates and examinations as to the points at 
issue. 

(J. Hlaving paid the judgment, what steps did you take to obtain 
a return of your money ? 

A. Commenced a suit in Little Rock, in which a decision had been 
elyen—— 

(). You mean this action ? 

A. Yes. 

(). After Mr. Dow returned from Little Roek, iieving made this 
payment, did you spend much time in consultation with him or 
your counsel here as to the bringing of this action ? 

A. Yes, sir; as to what the proper course was to be pursued. 

(Q. Were the papers submitted to you here? 

A. Constantly. 
762 (). And you consulted with Mr. Dow as to the best course 
to be pursued ? 

A. With Mr. Dow, and with the bondholders, and with the ecoun- 
se] ? 

(Q). Did you incur any disbursements in this matter ? 
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A. Yes, sir. I made a shipment of $50,000.00 in gold on the 18th 

of March. 

). What disbursements were there? 

A. $175.75—freight, cask, and cooperage. 

). Is that included in the specifications filed in this case ? 

\. No; it was omitted by mistake; it was an oversight. 

». What other disbursements ? 

A. We omitted to tally seven days’ interest, from the 18th of 
March to the 25th of March; that was the time in transit, pending 
the payment, by which we became owners of ‘the judgment. 

Q. What did that interest amount to? 

A. We calculated it at 6%—$58.58. 
(60 (). Is that item also omitted from the claim filed in thts 
action ? 

A. Yes, sir; omitted by an oversight. 

@. What are the others? 

A. On the 27th March we paid telegrams, $5.98 ; 19th April, $42.00, 
In draft of Mr. Rose for printing, and $6.47 for telegrams on the 
20th of April. On the 20th Apru draft of 3100.00 to Mr. Rose. 

(). lor legal services ? 

A. For legal services and $19.00 for printing. On the 17th May 
paid 41 cents, telegram to Mr. Dow, and 21st of June paid $1.75, 
telegram to Mr. Rose. On the 3d of August we paid $900.00 to 
Mr. Rose, counsel fees. On the 18th August paid 351.50 for 
acknowledgement of the bill filed in the court. On the 3d of Febru- 
ary, 1585, we paid $152.00, draft of Mr. Rose for printing of brief, 
and I paid yesterday and this morning, which is also omitted, $2.77, 
te ite to and from Mr. Rose in regard to how to correct.these 

OMISSIONS. 
704 (. Are those all the disbursements that you incurred ? 
A. ‘That is all, as far as I remember. 

Q. You will also have to pay the comunssioner for taking this 
and the : LechogTe apt her for his fees; J Suppose you CXPect to pray that 

A. It rane got Lo be paid here, of course I have had all the 
trouble and responstbility O if ceiving the receipts for the money col- 
le Cle «d irom al] the bondhol ley Ts VW a which LO make these pavinents, 
and | kept a general account and disbursed most of the expendi- 
tures made first by the others—the money passed through my 
hands. 

At what sum have you fixed the value of the compensation 
that you consider should be made to aati f and to Mr. Dow for 
your services in this matter, independent of the specifie payments 
claimed by Mr. Dow for the time spent by him herein New York 

and on the road and at Little Rock, independent of that at 
769 What have you fixed the fees that vou claim, and on what 

basis do you arrive at that sum and what do you intend it 
to cover ? : 

Objected to as immaterial & incompetent. 


A. We thought it would be a fair charge,5% on the amount paid 
for the judgment. 
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Q. That is $240,000.00 ? 

A. Yes. 

Q. And $12,000.00 you fix your charge at, half of wvhich would 
be for vourself and half for Mr. Dow. 

A. Yes. 

Q. Did you intend that charge to compensate for all the services 
you have rendered in that matter? 

A. Yes. 

~~ @. That is as to the raising of the $2: 10,000.00, consultation with 

cot nsel and everything done in that particular matter ? 


Objected to. 


A. I have had a great deal of trouble, personally, and labor 

766 in the matter and seeing the bondholders, which is a very 
disagreeable duty here, and writing to parties in Europe to 

get the Europeans all that has fallen upon me. 


CIUS MORAN. 


Read over to, subseribed by, and sworn to before me this 19th day 
of March, 1885. 
HENRY C. BOWERS, 
Notary Public, N. ¥. Co 


JoHnxn M. Bowers, called, testifies as follows: 


Tama member of the firm of Platt and Bowers, doing business 
in the city of New York as attorney- and counsellor- at law. In the 
months of March and April, 1882, | had long and frequent consulta- 
tions with my partner, James N. Platt, as to the matters he has tes- 
tified to on the taking of evidence under this commission. <A great 
deal of time was taken in the matter, and Ef confirm the 
767 ~~ evidence that Mr. Platt has given, and I was also frequently 
during said months consulted by Mr. Dow and Mr. Moran 
concerning their rights in the matter and also their duty. 
[ have personally taken the evidence under this commission. 
My charge for the same is as follows: 


POE Ce COTTE ce ee ee ei ieee S125 
Paid not: iy before whom the deposition was taken___-__- 25 
Paid stenographer for taking testimony --..-..---..---. 2 
Paid for copy — this testimony for Dillon & Sw i LO 80 


JOHN M. BOWERS. 


- Read over to, subscribed by, and sworn to before me this 19th day 
of March, 1883. 
HENRY C. BOWERS, 
Notary Public, N. Y. Co. 


768 [, Henry C. Bowers, a notary public of the State of New 
York, duly commissioned and sworn, do hereby certify that 

the foregoing depositions of Edward W. Barnes , Robert Kk. Dow, Wat- 

son Matthews, James N. Platt, Charles Moran, and John M. Bowers, 

as witnesses In the above-entitled action, were taken before me as 
o9—279 
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such notary public unde ' the foregoing stipulation, at the city of 
New York, on the 15th and [6th daysof March, 1883; that the conn- 
sel for the respect Ive ce rties consented that the same be reduced to 
writing by a stenographer, and duly waived the requirement of the 
tute that said de position be reduced to writing by me; that after 
being so taken and reduced to writing the same was read over to 
and subseribed by the said witnesses respectively, 
| further certify that To am not of counsel or attorney to 
709) either of the parties, nor interested in the event of said 
cause. 
[SEAL. | HENRY ©. BOWERS. 
Notary Public. N. y. Co. 


0 evidence fo by Read before tlre Mast , GR thre Part of the 

Plaintitis 
United States Cireuit Court for the Eastern District of Arkansas. 
In Equity. 


R. I. Dow ef al., Plaintiffs, 
lv’, 
Memepnutis AND Lirrne Rock RaAILRoaAp COMPANY, as reorganized, 
Defendant. 


ve UC. M. Rost, being duly sworn, said : 


i¢ 


| am a practicing lawyer, living In this city, and am a mem- 
ber of the firm of U. M. & G. B. Rose; we represent the plaintiffs 


11) { ~_ re ana they are hot represent ted by any () ther eounse! : 


| 
bu ‘have attorneys in another suit pending in the United States 
rach Court for the sorry district of New York, involving much 
the same issues, brought by the r vilroae company, as reorganized, 


| the plaintiffs in this suit, ¢ ‘hareimnge t that the bonds issued ; 
the company were void as issued ultra vires, and that the trustees 
had abused their trust In various wavs. ‘The attorneys for the trus- 
Lees thie re ave Platt XV Bowers, of William street. 
After the deeree 11) favor of the state head ay Ch) rendered | V thie 
supreme court of Arkansas tor the sale of the Memphis ania Little 
Rock railroad an appheation was made to my firm by the 
? trustees, Dow, Matthews, and Moran, who are the plaintiffs mn 
this suit, to advise them what they had better do. As thy 
day of sale was approaching, and it was apparent to us that there 
was danger that the property might be put up and sold, and we had 
been informed that a controversy had grown up between the de- 
fendant railroad company and the holders of, Its bonds about the 
iiterest of the bonds, the company insisting that the interest should 
be reduced LO SIX per CSit.. to which the hows holders head refused 
their consent, we advised the trustees to pray of] the de ingens e , telling 
them that they would be subrogated to the right of the S tate, and 
would thus be protected. They accordingly had the money sent 
here from New York and paid off the decree and costs of suit under 
our direction. We then brought the present suit to recover the 
wnount paid by subjecting the road to its payment. 


— 
‘ 


‘ 
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779 The amount paid to the State was two hundred and thirty- 
nine thousand six hundred and seventy-two dollars and 
seventy-one cents, paid March 25, 1882. 

After the bill was filed the defendant filed an answer denying the 
habilitv of the company or its property to repay the money thus 
paid, 

The defendant also filed a cross-bill, alleging that the bonds issued 
by it, and for which a mortgage had been executed to the plaintiffs, 
as trustees, by it as security, were void, as having been issued with- 
out authority, and prayed that they be held to be void. The bonds 
amounted to the sum of twenty-six ap eg thousand dollars, with 
Interest on the same at eight per cent. from July 1,1882,so0 that the 
total amount in controversy Is over three mill ion dollars. 

Besides the responsibility of the suit, and the usual labor 

77+ involved in such a case, [ made one tripto New York for the 
purpose of consultation with the bondholders and trustees, 

and I was there about four or five weeks for that purpose. While | 
was there | prepared the draft of the answer for the trustees in the 
case pending In the court in New York, and made myself familiar 
with the facts of the case by talking with several persons who were 


acquainted with them. Tor that service and for travelling expenses, 


and my expenses while staying there, | was paid by the trustees one 
thousand dollars. 

The case went off on a demurrer to the cross-bill, and exceptions 
to the answer as not showing any defenee to the bill. Both of these 
were sustained, after an argument that occupied two or three days. 

We filed a printed brief of about 106 pages, which was pre- 
vio ~~ pared with the utmost care. We had opposed to us lawyers 

distinguished for learning and abilitvy—Mess. Dillon & 
Swavne, of New York city: Gov. John C. Brown, of St. Lous, and 
B.C. Brown, Esq., of this city. The case was argued orally and by 
briefs by all of these lawyers except Dillon. 

We have made out a charge for the whole service of fifteen thou- 
sand dollars, which is about one per cent. on the amount in contro- 
versy. [Tam acquainted with the usual charges made invlike cases 
at this bar, and I do not think the charge thus made unreasonable; 
Indeed, [ beheve it to be in every respect a reasonable and proper 
fee for the services performed. 

Cross-examination by defendant 

[Question.] Have not the trustees charged in their expense account 

now before the master the one thousand dollars paid you for your 
services In New York ? 

wis Answer. Yes: and so I have not charged vie . my account 
as a part t of the 815,000, the fee for attending to this ease. 

[Question.| Kindly distinguish between the main or original case 
for subrogation syeapewe by vour firm and the case made by the 
cross-bill defended by your firm, and say what would be a reasonable 
tee for services of your firm in each ease; that is, for this purpose, 
considering them as separate cases. 

Answer. Ilad I attended to either controversy separately, and had 
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secured a favorable decree, I should think that in each case a fee of 
$10,000 would not be unreasonable, considering that there was no 
other attorney in the case save myself and my partner. 
U. M. ROSE. 
Sworn to and subscribed before me. 
Witness my hand and seal of office on said day. 
; CHAS. P. REDMOND, 


U.S Com’ssi’r. 


Tid Questions to be Asked F. W. Compton, BL. b. Battle, and John M 
Moore on Behalf of Plaintiffs. 


—" 


. Are you a practicing attorney, living in Little Rock ? 
2. How long have you been engaged in the practice ? 

3. Have you read the deposition of U. M. Rose taken in this case? 

4. Considering the amount in controversy, the services rendered, 
and the favorable termination of the suit, as stated therein, do you 
regard the charge of $15,000 made by U. M. & G. b. Rose as reason- 
able or unreasonable? 

Cross-examination by defendants: 
1. You are of course aware that the decrees of the cireuit court 
mentioned by Judge Rose are final oniy as to that court, and 
778 may be appealed from to the supreme court; are you ad- 
vised of the fact that an appeal has been prayed and prepara- 
tions made therefor, and will be perfected so soon as the final decree 
is entered by the circuit court ? 

2. Taking into consideration the fact that an appeal from the de- 
cree of the circuit court will certainly be taken, what, with that. eir- 
cumstance considered, is your opinion of the reasonableness of the 
fee mentioned by Judge Rose’? 


719 Answers of B. B. Battle to the Interrogatories and Cross-inter- 
rogatories hereto Annexed. 


Ans. to int. 1. Iam. 

Ans. to int. 2. About eighteen years. 

Ans. to int. 38. I have read what I am informed and believe is the 
deposition referred to in this interrogatory. 

Ans. to int. 4. I consider it reasonable. 

Ans. to cross-interrogatory 1. I know nothing about the appeal 
referred to. 

Ans. to cross-int. 2. I do not think the “reasonableness” of the 
fee will be affected thereby. 

B. B. BATTLE. 
STATE OF ARKANSAS, | 
County of Pulaski, | 


> SS 2 


On this day personally appeared before me, a notary public 
750 within and for said county, duly commissioned and acting, 
B. B. Battle, and, being by me duly sworn, made oath that 

the statements in the foregoing depositions are true. 
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In testimony whereof I have hereunto set my hand as such notary 
public, and, my seal of office not being completed, I have hereunto 
attached my private seal, at Little Rock, this 3lst day of March, 
1883. 

J. M. ROSE, [seat] 
Notary Public. 


75] Answer of I. W. Compton to the Interrogatories Hereto An- 
nexed, 

Ans. to Int. 1. IT am. 

Ans. to Int. 2. More than thirty years. 

Ans. to Int. 3. I have read it. 

Ans. to Int 4. I regard the charge as reasonable. 

Ans. to X Int-. 1 & 2. I know nothing of the facts stated in these 
interrogatories, but, taking them to be true, I nevertheless regard 
the charge as reasonable. 
i W. COMPTON. 
STATE OF ARKANSAS, County of Pulaski: 

On this day personally appeared before me, a notary public within 

and for said county, duly commissioned and acting, I. W. 
182 Compton, and, being by me duly sworn, made oath that the 
statements contained in the foregoing depositions are true. 

In testimony whereof I have hereunto set my hand as such 
notary public, and, my seal of office not being completed, I have 
hereunto attached my private seal, at Little Rock, this 51st day of 
Mareh, 1585. 

JOHN M. ROSE, [sean] 
Notary Public. 
759 Ans. to Int. 1. Iam. 
Ans. to Int. 2. Ten years. 

Answer to Int. 3. [ have heard it read. 

Ans. to Int. 5. I do. 

Ans. to X Int-. 1 & 2. I make answer to Int. 5, with knowledge of 
& reference to the facts stated in these interrogatories. 


J. M. MOORE. 
Sworn to and subseribed before me on this 29th day of March, 
1SSS3. 
CALDWELL BRADSHAW, 
Notary Public. 


754 We agree that the foregoing affidavits may be read in evi- 
dence before the master without further authentication. 

April 2, 1885. 
U. M. & G. B. ROSE, 

For Plaintiffs. 

B. C. BROWN, For Def’t. 


785 And on April 25rd, 1885, as follows: 


Comes the defendant, by B. C. Brown, Esq., its solicitor, and files 
herein its exceptions to the master’s report. 
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786 Which exceptions are as follows (26): 


The Exceptions of the Defendant to the Report and Lindings of the Mas- 


ter herein. 


In the Cireuit Court of the United States for the Eastern District of 
Arkansas. In Chancery. 


R. Kk. Dow and others, Complainants, 
US. 
THe Memputs anp Lirrie Rock RAILROAD COMPANY, as reorgan- 
ized, Defendant 


The said defendant comes and excepts to the report of the master 
In this cause, and states the following grounds and points of excep- 
tion thereto: 

1. Ii excepts to so much ef the said report as elves or allows to 
the complainants any commissions or allowances for their services 
In or about the payment of the money in the bill and decree men- 

tioned, whether such commissions or allowances are given to 
757 ~=them as trustees or otherwise, and whether called) commis- 

sions, compensation, or by any other name, and says that 
such compensation is not a proper charge against this defendant. 

2. It excepts to so much of said report as allows or gives to com- 
plainants, or any of them, any payment or reimbursement, under 
Whatever name called, for expenses of any character In and about 
the payment of such moneys, and says that such expenses are not 
proper charges against this defendant. 

3. It excepts to so much of said report as allows or gives to com- 
plainants any sum or allowance whatever for counsel fees In or about 
the prosecution of this cause or the prosecution or defense of the 
cross-cause heard herewith or of any other cause, or for the taking 
[of ] testimony in any [of | said causes or in this cause, whether such 
counsel fees have been paid by complainants or not; and it says 
that such counsel fees are not proper charges against this defend- 

ant. 
788e 4. It excepts to so much of the report of the said master as 
fixes the compensation to be paid to complainants ads CcOlMl- 
pensation and expenses, and says that if any sum should be charged 
or paid by defendant on this account the amounts allowed by the 
master are grossly exorbitant, and are not supported by testimony. 
do. It excepts to [so] much of said report as fixes the fees to be paid 
counsel for the prosecution of this cause, and savs that in consider- 
ing the same the master erred in considering services rendered in 
the defence of the cross-cause heard herewith, and says that if any 
counsel fees paid or incurred by complainants are proper charges 
against this defendant, the amounts fixed, allowed, and reported by 
him are exorbitant, and are not supported by testimony. | 
6. It specifically excepts to the said report because said 
759e master allowed as a charge against defendant interest upon 
the moneys paid the State while in transit from New York to 
Little Rock, charges and expenses incurred in the transportation of 
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such money,and says that such expenses and interest are not proper 
eharees against this defendant. 

& 7. It specifically excepts to so much of the report as allows 
items 6, 11, and 21 of the specifications of the demand made by eom- 
plainants because there is and was no proot or evidence adduced 
before the master as to the contents of the telegrams Or pabers 
therein) mentioned, nor was it shown that any such telegrams or 
papers Were Necessary for the transaction of the business or for the 
payment of said moneys. 

[S.] It specifically excepts to so much of the report of the 20th, 21st, 
and 27th items of such claims because it was not shown that such 
printing Was necessary. : 


9. It specifically excepts to the allowance by the master of 


790 the 17th to 2Oth items, inclusive, of said demand beeause the 
expenses therein mentioned were, or should be, covered by 

the general allowence to the complainants, if any be made, and be- 

cause such expenses are hot proper charges against defendants. 

10. It specifically excepts to the said report because it allows, as a 
charge against defendant, expenses of a witness in traveling from 
Claremont, New Hampshire, to New York, when it is not shown 
that the testimony of such witness could not have been taken at 
Claremont nor that his attendance at New York was necessary. 

l1. It specifically excepts to said report because it allows the 54th 
item of said account, said item being for counsel fees for taking these 

depositions, which are not properly chargeable against defend- 
DI abt, and beeause it Is not shown that the services of such 

counsel were necessary, and because such charge is exorbi- 
tant. 

a And defendant excepts to said report beeause the Master 
allowed many charges made by complatnants, the character) and 
amounts of which and of the whole demand presented show a wan- 
ton desire on part of complainants to injure and oppress this de- 
fendant. 

And for other causes. 

Wherefore, &e. 

B.C. BROWN, 
hor Detendant. 
fie 7: UNITED STATES OF AMERICA, 
Kast rie District of Arkansas . 


Beit remembered that at a eircuit court of the United States of 


America in and for the eastern district of Arkansas, begun and 
holden on Monday, the 9th day of April, anno Domini one thou- 
sand c1eht hundred and eiehty-three, at the United States court- 
room in the city of Little Rock, Arkansas, the Hlouorable Henry C. 
Caldwell. district judge, presiding and holding suid court, the fol- 
lowing proceedings were had, to wit: 


And on Mav 1-t, 1885, as follows: 
And now, on this day, came the plaintiffs, by U. M.& G. B. Rose, 
their solicitors, and also came the defendant, by b. C. Brown, Esq, 


NG EOS 
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its solicitor, and the defendant announcing that it will not 
793 amend, but will rest on the decisions made herein at the 

present term of this court with the view to an appeal to the 
Supreme Court of the United States: 

It is therefore ordered that the master herein report to the court 
at an early day his findings in this cause, to the end that a final 
decree may be rendered according to the prayer of the original bill 

herein. 
794 Which supersedeas is as follows (27): 


In the Cireuit Court of the United States, for the Eastern District of 
Arkansas. 


Ropert k. Dow, Watson Marrurws, and CHARLES ) 
Moran, as Trustees, Complainants, 
v. Original Bill. 
THe Mempuis anp Lirrte Rock RAILROAD Com- 
PANY, as reorganized, Defendant, 


And 


THe Mempnutis and Lirrie Rock RAILROAD Com- ) 
PANY, as reorganized, Complainant, 
v. > Cross-bill. 
Ropert Kk. Dow, Watson MAtTrHews, and CHARLES | 
Moran, as Trustees, Defendants. 


Know all men by these presents that the Memphis and Little 
Rock Railroad Company, as reorganized, as principal, and Jay 
Gould and Russell Sage, as sureties, are held and bound unto 
Robert Kk. Dow, Watson Matthews, and Charles Moran, trustees, in 
the sum of fifty thousand dollars, for the payment whereof we bind 
ourselves and personal representatives, jointly and severally, by 

these presents. 
(9 In testimony whereof the said railroad company has caused 
this bond to be sealed with its seal and signed by its presi- 
dent, and the sureties aforesaid have hereto set their hands and seals, 
this 5d day of Mareh, A. D. 1885. 

The condition of this bond is that whereas the above-bounden 
Memphis and Little Rock Railroad Company, as reorganized, has 
prayed and taken an appeal from the final decrees of the circuit court 
of the United States for the eastern district of Arkansas in the above- 
entitled original and cross-cause: Now, if the said railroad company 
shall prosecute its said appeal to effect deed shall answer all dam- 
ages and costs if it fail to make its plea good, this bond shall be 
void; otherwise, to remain in full foree and virtue. 

MEMPHIS AND LITTLE ROCK RAIL- 
ROAD COMPANY, as REoRGANIZED, 
By R. Ss. HAYES, President. 
JAY GOULD. 
RUSSELL SAGE. 
Attest: 
[seAL.] JNO. W. GOODWIN, Secretary. 
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This bond accepted and approved and to operate as a supersedeas 
this 14 May, 1888. 

HENRY C. CALDWELL, 
District Judge. 
796 STATE OF NEw York, County of New York: 

Before me, a notary public for the city and county of New York, 
personally appeared Jay Gould and Russell Sage, sureties to the fore- 
going bond, and each stated he had executed the same, and also said 
Jay Gould and Russell Sage, being by me duly sworn, they severally 
testified: That they are citizens of the State of New York, and each 
for himseif testified that he owned property in said State, situate and 
subject to execution, and exceeding his just debts to the amount set 
opposite his name. 

In testimony whereof I have hereunto set my hand and official 
seal this 5d day of March, A. D. 1885. 

[SEAL. | HERBERT FE. DICKSON, 
Notary Public (No. 111), City and County of New York. 


797 STATE OF NEw YORK, ) ; 
“ye ¥ ” Y r f SS ‘ 
City and ¢ ounty of New } ork, ) 


[, Patrick Keenan, clerk of the citv and county of New York, and 
also clerk of the supreme court for the said city and county, the 
same being a court of record, do hereby certify that Herbert E. Dick- 
son, before whom the annexed deposition was taken, was at thetime 
of taking the same a notary public of New York, dwelling in said 
city and county, duly appointed and sworn and authorized to ad- 
minister oaths to be used in any court In said State, and for general 
purposes, and that his signature thereto is genuine, as I verily be- 
lieve. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court and county the 35d day of M’ch, 1885. 


[SEAL. | PATRICK KEENAN, Clerk. 
TOS And on the same day the following proceedings were had, 
to wit: 


Ropert kK. Doay, Watson Marruiws, and CHARLES ) 
Moran, as Trustees, 
US. ~ Original Bill. 
THE Mrempnis AND Lirtite Rock RAILROD CoMPANy, | 
as reorganized, 


And 
Tue Mempnuis & Lirrtie Rock RAmLroap Company ) 
as reorganized, | 
vs. > Cross-bill. 
799 = Ropnert Kk. Dow, Watson Marruews, and | 
CHARLES MorAN, as Trustees. J 


Now, on this day, come the plaintifls, by U. M. & G. B. Rose, their 
40-—279 
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solicitors, and also came the defendant, by B. C. Brown, Esq., its 
solicitor, and also came Charles P. Redmond, Esq., the master of this 
court, Who has filed herein his report, showing that there is due to 
the plaintiffs, on account of moneys by them advanced to pay offa 
debt due to the State of Arkansas, the sum of two hundred and sixty- 
one thousand four hundred and fifty-six dollars and twenty-seven 
cents (S261 456.27) and the sum of fifteen thousand and elehty dol- 
lars and eighty-seven cents ($15,080.57) for services and expenses 1n- 
curred by plaintiffs in the execution of their trust, rendered neces- 


sary by the non-payment of the decree in favor of the State of 
Arkansas, hereinafter mentioned, as well as the sum. of 


SOO fourteen thousand five hundred dollars (814,500.00) for so- 

licitors’ and counsel fees incurred in the prosecution of this 
sult. And thereupon the exceptions to the report of the master, 
filed by both parties, being now duly considered, it is ordered and 
considered that all of said exceptions be overruled, save that of the 
plaintifl-, to so much of the report as allows to them interest on the 
sum paid by them to the State of Arkansas, at the rate of 6 per 


centum per annum; which exception is sustained, the court being of 


the opinion that the plaintiffs are entitled to the same interest en 


the said sum that was due to the State of Arkansas by the ‘erms of 


the decree rendered by the supreme court of Arkansas on the 4th 


day of March, 1552, in the suit there pending, in which the State of 


Arkansas was plaintiff, and the Memphis & Little Rock Railroad 

Company et al. were defendants; that is, at the rate of eight 
S01 per centum per annum; and to the sustaining the exceptions 

of complainants to the report of the master, and to overruling 
its said exceptions, the said defendant excepted, and asked that its 
exceptions be noted of record, which is done. And this Cause Now 
coming on finally to be heard, it is made to appear to the court that 
the Memphis & Little Rock Railroad Company was organized 
under an act of the General Assembly of the State of Arkansas, 
and that on the 10th day of January, 1861, in order to raise 


money to complete its road, it borrowed from the State of 


Arkansas the sum of one hundred thousand dollars, to be re- 
paid ten years after that date, with interest at 8 per centum 


per annum, and that to secure the payment of said sum of 


money it executed to said State its mortgage of that date, by 

which it conveyed to the State the Memphis & Little 
802 Rock railroad and its rolling-stock as security for the pay- 

ment of said debt; that the franchises and property of said 
railroad company were sold under a decree of this court rendered 
on the 21st day of November, 1876, in a certain cause pending in 
said court, Wherein William S. Pierson, Watson Matthews, and R. 
Ik. Dow were plaintiffs and the said Memphis and Little Rock Rail- 
road Company and others were defendants, at which sale said prop- 
erty was bought by certain persons, who proceeded to organize the 
Memplis & Little Rock Railroad Company, as reorganized, the de- 
fendant herein, which is now engaged in operating said railroad. 
That on the Ist day of May, 1877, the defendant herein executed to 
the said William 8. Pierson, and to the plaintiffs, Dow and Matthews, 
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a mortgage of that date, by which it conveyed to them, among other 

property, the previously mortgaged to the State of Arkansas as 
805 aforesaid for the purpose of securing the payment of bonds 

issued by the defendant to the amount of two hundred and 
fifty thousand dollars ($250,000.00), and that on the 2nd day of May, 
1877, the said defendant executed its second mortgage to said Pier- 
son, Dow, and Matthews, by which it conveved to them the same 
property embraced in its mortgage of May Ist, which second mort- 
gage was made for the purpose of securing the payment of bonds 
issued by the defendant, in the aggregate amount of twenty-six hun- 
dred thousand dollars (S82 GOO O00) : and whereas it further shows to 


‘the court that on the 29th dav of Mareh. 1875, the State of Arkan- 


sas filed its complaint in the Pulaski chancery court against the 
Memphis and Little Rock Railroad Company and others, setting 
forth the execution of the mortgage of January 10, 1S61,and praving 
a foreclosure thereof, in which suit defendant herein was after- 

wards made a party defendant, and was duly immpleaded and 
SO+ in which suit a decree was rendered by said Pulaski chancery 

court In accordance with the prayer of the complainant, from 
which deeree the defendant herein appealed to the supreme 
court of the State of Arkansas, in which court a final decree 
was rendered in said cause on the fourth day of Mareh, 1882, 
to the effect that unless the defendant herein, or some one for 
it, should pav to the commissioner of said court the sum. of 
two hundred and two thousand one hundred and_ thirty-three 
dollars and thirty-two cents (8202,155.52), with interest thereon 
from the 22nd day of December, 1879, until paid, at the rateof eight per 
centum per annum, with costs of suit, on or before the 50th day of 
Mareh, 1Ss2, then that the property mortgaged to the State as afore- 
sald should be sold by a commissioner tor the payment of said moneys, 
subject to the len of a mortgage executed May 1, 1S60, by the Mem- 

phis and Little Rock Railroad Company, and thereto under 
S05 said deeree the same was advertised to be sold on Mareh 30th, 

[SS2. [t further appears to the court here that neither the 
defendant, nor any one acting in /is behalf, paid said moneys to 
said commissioner; the plaintiff acting as trustee under said mort- 
wage of said defendant of date May 2nd, 1877, said Pierson having 
died and said) Moran having been put in his place as such trustee, 
did, as trustees of said mortgage executed by said defendant, and 
dated May 2, 1877, pay off said decree in favor of the State of Ar- 
kansas on the 25th day of March, 1882, which sum so paid amounted 
to two hundred and thirty-nine thousand six hundred and seventy- 
two dollars and seventy-one cents, which, with interest, now amounts 
to the sum of two hundred and sixty-one thousand four hun- 
dred and fifty-six dollars and twenty-seven cents (3261 ,406.27) ; 

and it appearing to the court that the plaintiffs as 
S06 trustees as aforesaid have incurred costs and expenses, 

and have performed services by reason of the failure of 
of the said defendants to pay off said decree to the State, amount- 
ing to the sum of fifteen thousand and eighty dollars and 
cighty-seven cents, and in the same manner and for the same reason 
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have incurred attorneys’ fees to the amount of fourteen thousand 
five hundred dollars ($14,500), and now, all and singular the prem- 
ises being seen, it is by the court considered and decreed that said 
cross-bill be dismissed for want of equity; that defendant’s demurrer 
to original bill be overruled, the plaintiffs in the orlemMal bill as 
trustees of said mortgage of May 2, 1877, be and they are hereby, 
subrogated to all the rights of the State of Arkansas under the de- 
eree of the supreme court of Arkansas, rendered as aforesaid on the 
fourth day of March, 1882, and that unless the said defendant 
shall pay the said sum of two hundred and sixty-one thou- 
S07 sand four hundred and fifty-six dollars and twenty-seven cents 
to the said plaintiffs, as trustees as aforesaid, within thirty 
days from this date, with interest on the same from this date until 
paid at the rate of eleht per centund per annum, the commissioner 
appointed by this decree shall proceed to scll the Memphis and 
Little Rock Railroad at the front door of the post-office building, in 
the eity of Little Rock, for cash, to the highest bidder, on some early 
dav to be by him fixed, between the hours preseribed by law for 
judicial sales, due notice of the time and place of such sale to be 
first elven by advertisement to be inserted in some hewWspaper to be 
published In the city of Little Rock, the first Insertion to be at 
least thirty days before the day of sale, said advertisement to be 
inserted not less than three times, and that said sales shall Carry 
with it all the rights thai should have accrued to a pur- 
SOS chaser had said sale been made under said deeree of said su- 
preme court of the State of Arkansas, the tithe of the pur- 
chaser dating back to the said 10th day of January, 1S61, the date 
at which the lien of the State of Arkansas attached LO sad property, 
but as the plaintiffs herein expressly waived the priority of Hen in 
their favor, as fixed by this decree, so faras the same might cffect 
the holders of the securities named in the two mortgages executed 
by the defendant to Pierson, Dow, and Matthews on the Ist and 2nd 
days in May, 1877, it is therefore decreed that the purchaser under 
this decree take the property subject to the last two mortgages ; said 
purchaser shall pay the amount of his bid into the registry of this 
court, and the commissioner shall report his proceedings to this 
court at an early day. 
[t is further deereed that the defendants pay to the plaintiffs the 
sum of twenty-nine thousand five hundred and eighty dollars 
S09. ands eighty-seven cents ($29,580.57), being the ageregate 
amount due the plaintiffs for services and counsel fees herein 
and all the costs by the plaintifis paid out in this suit, and that 
plaintiffs have execution for said last-named sums as at law. 
And now Charles P. Redmond is appointed a commissioner to 
earry this decree into effect. 
And it is further ordered that for his services herein the master be 
allowed two hundred and _ fifty dollars (8250.00), and the defendant 
prays an appeal to the the Supreme Court of the United States, whie) 


is granted; and thereupon Gefendant files its bond in the sum of 


fifty thousand dollars (850,000), with Jay Gould and Russell Sage as 
securities, conditioned as required by law, for supersedeas of this de- 


ROBERT K. DOW ET AL., &¢. O17 


cree; and complainants waiving all objections te said bond, because 
it is dated and signed as of before the date of this decree, said 
S10. bond isapproved, and itis ordered that no proceedings be had 
under this decree until the appeal of defendants by heard by 
the Supreme Court of the United States. 


S11 Unirep Sratres oF AMERICA, 
Eastern District of Arkansas: 

I, Ralph L. Goodrich, clerk of the circuit court of the United 
States for the eastern district of Arkansas, in the eighth circuit, 
hereby certify that the foregoing writings annexed to this certificate 
are true, correct, and compared copies of the original remaining of 
record In my office. | 

Io witness whereof I have hereunto set my hand and the seal of said 
court this 5rd day of September, in the vear of our Lord one thou- 
sand eight hundred and eighty-three, and of the Independence of 
the United States of America the one hundred and eighth. 

Attest : | 

[The Seal of the Cireuit Court, Arkansas District, U.S. A.] 
RALPH L. GOODRICH, Clerk, 
By W. P. FEILD, D. C. 

Kndorsed on cover: EK. Arkansas ©. C. U.S. No. 279. The Mem- 
phis & Litthe Rock Railroad Company (as reorganized), appellant, 
vs. Robert KK. Dow, Watson Matthews, and Charles Moran, trustees. 
iled 15th September, 1885. 
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a Supreme Gourt of the United States. 
OCTOBER IERM,. 1886. 
NO. 40. 
THE MEMPHIS AND LITTLE ROCK RAILROAD 
COMPANY (as Reorganized), 
ROBERT K. DOW, WATSON MATTHEWS and 
CHARLES MORAN, Trustees, 
SRI? FUR Ber eke. 
B. C. BROWN, 
DILLON & SWAYNE, 
JOHN C. BROWN, 
Of Counsel. 
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OCTOBER TERM, 1886. 
No. 40. 


THe MEMPHIS AND Lirrhe Rock RaIL- 
Roap Company (as reorganized), 
APPELLANT, 


AGAINST 


Roperr K. Dow, Watson MarrHews 
ND CHARLES Moran, Trustees. 


BRIEF FOR APPELLANT. 


Appellees, who were complainants below, and who 
sued as trustees of a mortgage executed by appellant 
May 2, 1877, exlubited their bill showing that they had 
paid a decree foreclosing a mortgage executed by a 
former owner of property now held by appellant and 
praying to be subrogated to the len of the mortgagee 
whose debt they had paid. 

The mortgage so paid was prior in lien to that of 
which appellees were trustees, and their prayer was 
that, they being subrogated, the property for thei re- 
payment be sold subject to the lien of appellant's 


mortgage of May 2, 1877, of which they were trustees. 


Appellant demurred and answered. And, by leave 
of the Court, filed a cross-bill. 

Appellees excepted to the answer, for that the facts 
and matters therein constituted no defense : moved 
for decree on bill and answer and demurred to the 
eross-bill. 

The cause was heard on the exceptions, motion for 
decree, demurrer to the original bill and demurrer to 
the cross-bill. 

Appellant’s demurrer to the original bill was over- 
ruled. ‘The exceptions to the answer and motion for 
decree were sustained and decree final but not aceord- 
ing to the prayer of the bill ordered and afterward 
entered. ‘Thedemurrer to the cross-bill was sustained 
and the ecross-bill dismissed. 

A reference to the Master was had, and upon his 
report and the action of the Court thereon some ques- 
tions are made here, but they will be better understood, 
the facts being first stated. 

As the exception to the answer and demurrer to the 
cross-bill admitted the facts stated in those plead- 
ings, the facts of the cause are taken from them and 


are : 


The Memphis and Little Rock Railroad Company (a 
corporation long since defunct) to secure payment of 
bonds, on May 1, 1860, conveyed all its charter, property 
and lands to Tate, Brinkley and Watkins, as trustees. 
This mortgage did not convey after-acquired property. 


For convenience it is called the Tate Mortgage. 


If. 


The same company, on January 10, 1861, borrowed 
$100,000 from the State of Arkansas, to be repaid in 
ten years, with eight per cent. interest, and to secure 
payment, executed and delivered to the State a mort- 


gage of its “ road and rolling stock.” 


< 
on) 


IIT. 


On March 1, 1871, the same company issued $1,000,- 
000 other bonds, and to secure payment thereof, con- 
veyed its franchises and property to Henry I. Vail, in 
trust, to sell on default. This deed is called the “ Vail 


$93 


Mortgage. 
ny. 


On March 17, 1873, Vail, the trustee, sold and con- 
veyed the franchises and property theretofore con- 
veyed to him, to one Witt and associates. These pur- 
chasers organized the Memphis and Little Rock Rail- 
way Company, and conveyed to it all they had 


acquired by their purchase. 


V. 


The Railway Company, on October 18, 1875, made 
an agreement with the holders of a majority of the 
bonds secured by the Tate Mortgage, by which the lat- 
ter agreed to surrender their bonds and aecept bonds 
of the Railway Company secured by a first mortgage. 
‘To this agreement all holders of bonds secured by the 


Tate Mortgage assented before the convevance to ap- 
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pellant mentioned in paragraph VIL. Tr. pages 178, 


179, 180. 


Vi. 


The Railway Company issued its $2,600,000) bonds, 
and secured their payment by a mortgage of all its 
property, being the same railroad and — other 
property afterward conveyed to appellant. ‘This mort- 
cage was dated December 1, 1878, and will be called 
the Railway Mortgage. Of this mortgage, before any 
of the transactions next mentioned, Win. S. Pierson, 
R. K. Dow and Watson Matthews became trustees. 
Among other things this mortgage provided that im 
ease of a sale of the property and franchises by it con- 
veyed, if requested by a majority of the holders 
of the bonds secured b* that deed, the trustees 
thereof should purchase the premises, “ slid that har- 
Lng SO purchased said premises, the right and title thereto 
shall vest WD said fraustee OF frustees, and no hondholder 


shall have HY claim to the pre mises or to the proceeds 


thereof, except for his pro rata share of the proceeds of 


said PPEMASES, Us PEPrest nled aT ¢ new COM Pay Or COr- 
poration, to br Formed by a majority in interest of said 
bondhola rs for the H1N¢ and benent of the hold rs of the 
honds secured hereby. AND WHENEVER THE HOLDERS OF 
A MAJORITY OF SAID BONDS SHALL HAVE ORGANIZED A NEW 
COMPANY OK CORPORATION FOR THE USE AND BENEFIT OF 
ALL THE HOLDERS OF THE BONDS SECURED BY THIS MORT- 
GAGE, THE SAID TRUSTEE OR HIS SUCCESSOR OR SUCCESSORS, 
OR HIS OR THEIR SURVIVORS, SHALL RECONVEY THE PREM- 
ISES SO PURCHASED BY IT, HIM OR THEM, TO SAID NEW 


COMPANY OR CORPORATION.” 


ae a i ee ee 


—_ 


VII. 


The Railway Company made default, and on June 
20, 1885, Pierson, Matthews and Dow, as trustees of the 
feailway Mortgage, exhibited their bill in the Cireuit 
Court of the United States for the Eastern District 
of Arkansas, against the Memphis and Little Rock 
Railroad Company, the Memphis and Little Rock Rail- 
way Company, and Tate and Brinkley, surviving trus- 
tees of the Tate or old Railroad Mortgage of May 1, 
1860, and the trustees of some junior mortgages of the 
Railway Company. As originally filed, this bill prayed 
foreclosure of the Railway Mortgage alone. It men- 
tioned the Tate Mortgage, and made the trustees de- 
fendants, but asked nothing under or because of said 
mortgage. ‘Tr. pp. 67 to 85. 

Afterwards, on November 29, 1876, they filed an 
unendment to their bill in which they stated the 
agreement between the Railway Company and the hold- 
ers of the bonds of the Railrovd Company secured by 
the Tate Mortgage, by which the latter agreed to sur- 
render their bonds and accept in exchange bonds of 
the Railway Company secured by its deed of Dee. 1, 
1873; alleged that nearly all the old bonds had been 
exchanged and were held by trustees ‘‘as security for 
the first mortgage bonds of said Railway Company 
issued in liew thereof,” and making the trustees of the 
Tate Mortgage co-plaintiffs, prayed foreclosure of that 
mortgage (pp. ST to YL, and 193 to 198). 

On the same day a decree was entered foreclosing 
both mortgages. In this decree, for convenience, the 
Tate Mortgage was called the ‘ First Mortgage.” ‘The 


Railway Mortgage was called the “Second Mortgage.” 


6 


Separate sales were ordered. As to the Tate Mort- 
gage as to all bonds which had been surrendered (or 
exchanged for Railway Mortgage bonds), distribution 
was ordered on the basis of the railway bonds, and 
right to exchange was given to all who had not already 
done so. <As to the Railway Mortgage, after reciting 
the provision of the deed providing for foreclosure for 
the bondholders by the trustees, the decree continued : 

“Tt is therefore ordered, that if said trustees shall be 
so requested, and shall bid for said property, they 
snall pay into court a sufficient sum to pay the costs of 
sale and this suit, including counsel fees, allowances to 
trustees, to the commissioner for sale, and Master of 
this Court. And for the residue, their bid to the 
amount due and ordered to be paid by this decree shall 
be accepted by said Commissioner, and he shall forth- 
with execute a deed conveying the purchased property 
to said trustees for and upon the trusts expressed in 
said second mortgage; that is to say, upon trust that 
they will convey the same to such new company or 
corporation as may be organized by the holders of a 


majority in interest of said bonds upon demand there- 
of ”’ 


Sale was had, and William S. Pierson, Watson Mat- 
thews and Robert K. Dow, as trustees of the railway 
mortgage (of Dee. 1, 1873), purchased at both sales all 
the property mentioned in both deeds for the holders 
of the bonds secured by the railway mortgage (Commis- 
sioner’s Report, &e., pp. 208 to 210). 

The sale was confirmed, and, by order of the Court, 
the commissioner conveyed all the property to 

“William S. Pierson, Watson Matthews and R. K. 
‘“ Dow, in trust for all the holders of the bonds secured 
“by the first mortgage deed executed by said Memphis 


“and Littl Rock Railway Company, aid? upon the 
“ further trust that they will CONVEY the same, and all 


b 


b 


~ 


o thereof, fo such COM PUNY OT corporation aS way be 

ye por med hy the holde oN of f majority of such honds, ( 

bs ‘such time and uUpolt SUC ‘A terms and conditions as U INna~ 
’ Jjurity of the holders of such bonds May require.” 


This deed was dated April 28th, 1877. 


VIII. 


On the same day, April 28, 1877, the bondholders 
execut: | Articles of Association and Organization, in 
which, after reciting the deeds, decree, sale, ete., before 


mentioned, recited and provided that, 


“ Whereas, A majority of the holders of the bonds 
secured by si aid mortgage deed of the railway company 
did, in writing, duly request the trustees thereof to buy 
in the said charter, lands and other property conveyed 
as aforesaid, by said railroad company, as well as the 
franchises and property conveyed by the said railway 
company ; and, 

“ WHEREAS, Said trustees did make such purchase, 
and the sale thereof having been reported to, and in 
all things confirmed by said Court, the Commissioner 
of sale did, by deed, convey the same and each and all 
thereof to said trustees, who now stand ready to con- 
vey to the Memphis and Little Rock Railroad Com- 
pany, when reorganized by a majority of the holders 
of the bonds secured by said railway mortgage. 

“Now, therefore, we, the undersigned, being the 
holders of a majority of the bonds secured by the mort- 
gage of the Memphis and Little Rock Railway Com- 
pany * * * do hereby reorganize the said Mem- 
plis and Little Rock Railroad Company, and do de- 
clare and make known that the stock of said Memphis 
and Little Rock Railroad Company, as reorganized, is 
fixed at thirteen hundred thousand dollars, divided 1ato 
thirteen thousand shares of one hundred collars each, 
and that said shares of stock are held and owned as 
follows: ” 


5 


Here follows the names of the bondholders, with the 
shares taken by each. after which said articles con- 
tinued : 


“TI. We do further declare that each and every 
share of the aforenamed stock is fully paid) stock, and 
Osi hehalf of said perlpoad COMPANY, do acknowledge that 
one hundred dollars has been paid by the holder of 
each share upon and for the same. 
x % x ¥ x % 

“TV. That we hereby require the said trustees, Win. 
S. Pierson, Watson Matthews and R. kK. Dow, to con- 
vey all and singular the property, charter, franchises, 
rights, privileges and immunitics so conveyed to them 
by such commissioner, to the Memphis and Little Rock 
Railroad Company, as reorganized, upon the tollowing 
terms and conditions, to wit: 

“1. That said railroad company, as reorganized, shall 
issue its two hundred and fifty bonds, payable to bearer 
at the office of the Central Trust Company of New 
York, in the City of New York, each for one thousand 
dollars, maturing im five equal installments on the first 
days of May, in the years 1879, LSSO, 1881, 1882 and 
1883, bearing interest from date at the rate of ten per 
centum per annum, payable semi-annually at the same 
place, with coupons for said interest annexed ; and shall 
secure the payment of the principal and interest there- 
of by a mortgage of all and singular the said property, 
charter, franchises, rights, privileges and immunities, 
of which mortgage said Pierson, Matthews and Dow 
shall be trustees, and shall deliver the same to the said 
Pierson, Matthews and Dow, to be by them sold, avd 
the proceeds applicd fo the Paryisee nt ot the lie is MpPon the 
said property reserved hi the AeCPee OF the said (‘ourt 
directing the sale thereof. and 10 the pauyneent of HONWEYS 


horrowed bi there to YA thie cash Pern vit required hy . 


said decree. 

“2. That said Memphis and Little Rock Railroad 
Company, as reorganized, shall execute and deliver to 
sald Pierson, Matthews and Dow, its two thousand five 
hundred and seventy-five other bonds, each for the sum 
of one thousand dollars ; and its one hundred other 
bonds, each for two hundred and fifty dollars, payable 
at the same place thirty years after date, bearing in- 
terest from the first dav of July, 1878, and until the 
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first day of July, 1882, at the rate of four per 
centum per annum, and = after the last-named 
date at eight per centum per annum, pavable at the 
same place, with coupons for such interest attached ; 
and shall make provision fora sinking fund for redemp- 
tion of such bonds, and shall secure payment of said 
bonds, interest and sinking fund, by a mortgage of all 
sud property, charter, franchises, rights, privileges and 
immunities, of which mortgage said Pierson, Matthews 
-_ Dow shall be trustees ; such last-named bonds to 

0 by said Pierson, Matthews and Dow equally distrib- 
ee d cmong lhe hol le rs of the honds SEC ured hi the HO) "t 
Gade oF ‘the Me mphis and Li ttle Lock Ruilway C' OM Panny, 
of date Decembe ~ a /, 1S7. .. 


iA. 


At a meeting of the stockholders (the bondholders 
being the only stockholders) these terms were accepted, 
and thereupon by deed, dated April 30th, 1877, Pier- 
son, Matthews and Dow reciting that whereas a major- 
ity of the bondholders had reorganized the Memphis 
and Little Rock Railroad Company and required them 
to convey the property by them acquired through the 
deed of the commissioner to said company, upon the 
terms in the articles mentioned, and without covenants 


conveyed the property to appellant (pp. 217 to 221). 


X. 


On May 1, 1877, appellant issued its $250,000 bonds, 
and, to secure payment, conveyed all the same prop- 
erty to Pierson, Matthews and Dow as trustees. These 
bonds were sold, and with the proceeds all expenses of 
foreclosure and reorganization were paid. All these 


bonds are matured and unpaid. 


iv 
mA. 


On May 2, L877, appellant company issued its 
2,600,000 bonds, payable and bearing interest as 
specified in the second condition of said articles of as- 
sociation, and by its deed of same date conveyed all its 
charter, property then owned or thereafter acquired, 
and all its income to the same trustees to secure pay- 
ment of the principal and interest of said bonds. This 
deed, referring to the sale made under said decree, 
recites : 

“Whereas, at the said sale the said property was 
purchased by the said Pierson, Dow and Matthews in 
the interest and for the use and benefit of the holders of 
the bonds issued by the said Memphis and Little Rock 
Railroad Company, and the said Memphis and Little 
Rock Railway Company, said bonds having been issued 
for the purpose of raising money for the construction 
and equipment of the railroad hereimafter described, 
with an agreement on the part of the said Pierson, 
Dow and Matthews, acting «as trustees for the said 
bondholders, that anv new company organized for the 
purpose of operating the said railroad should issue 
bonds of an equal amount to that represented by the said 
bonds of the said Memphis and Little Rock Railroad 
Company, and of the said Memphis and Little Rock 
Railway Company, amounting in all to the sum of two 
million six hundred thousand dollars, whieh bonds of 
such new company should be used in taking up the 
sald bonds of the Memphis and Little Rock Railroad 
Company, and of the Memphis and Little Rock Rail- 
way Company, given for money borrowed for the con- 
struction and equipment of the said railroad as afore- 
sald ; and whereas, afterwards the said Memphis and 
Little Rock Railroad Company was duly reorganized 
under the laws of the State of Arkansas, under the 
name of the Memphis and = Little Roek Rail- 
road Company, as reorganized; and whereas, after 
the said reorganization of the said company, it was 
resolved by the stockholders of the said Memphis and 
Little Rock Railroad Company, as reorganized, that 
new bonds for the sum above named should be issued 
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lor the purpose of taking up the said bonds of the 
said Memphis and Little Rock Railroad Company, and 
of the said Memphis and Little Rock Railway Com- 
pany, in accordance with the said agreement under 
which the said purchase was made, and should execute 
a mortgage on the property hereinafter mentioned for 
the purpose of securing said bonds, and in form as 
hereinafter made and declared; and whereas, atter- 
wards by a resolution of the Board of Directors of the 
suid Memphis and Little Rock Railroad Company as 
reorganized, 1t was ordered that the President and See- 
retary of said company issue the bonds and execute a 
mortgage on all the property hereinafter named, on the 
terms and conditions hereinafter set forth, for the pur- 
pose of securing the payment of the said bonds of said 
Railroad Company as reorganized, according to their 
tenor and eftect.” 


It further provided for sale at option of a third in 
value of the bondholders on 60 days’ default in pay- 
ment of interest : 

That the appellant would pay expenses of the trust 
and compensation of trustees and hold them harmless ; 
and also provided 

That the trustees “ may appoint and employ, at the 
‘expense of said trust estate, all such attorneys, coun- 
“ sellors, agents, clerks, cashiers, bookkeepers, engi- 
“neers or other agents as may be reasonably necessary 
“in the execution of any of the trusts herein or hereby 


‘created or declared, and may fix their compensation.” 


NOTHING WHATEVER WAS PAID, GIVEN OR PROMISED TO 
APPELLANT FOR THESE LAST-MENTIONED BONDS. 

‘THEY WERE NOT ISSUED FOR EITHER MONEY OR PROPERTY 
RECEIVED BY NOR FOR LABOR DONE FOR THE CORPORATION, 

THEY WERE NOT ISSUED TO BORROW MONEY NOR TO IN- 
CREASE THE CAPITAL OF THE COMPANY TO ENABLE IT TO 


BUILD, EQUIP OR REPAIR ITS ROAD. 
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At the time the road of the company was completed, 
equipped and in operation and these bonds were all taken 
by the stockholders of the corporation (appellant) and 
distributed among themselves without consideration 


passing therefor to appellant. 


XII. 


At the times of all the transactions mentioned in par- 
agraphs 8, 9, 10 and 11 the bondholders who had 
purchased the property and organized the appellant 
corporation were the only stockholders of appellant. 
They held and owned all its stock, and the acceptance 
of the property and the conveyance to appellant, and 
the execution and delivery of these bonds and of the 
deed of May 1, 1877, by which they were pretended to 
be secured, were all done by themselves as stockhold- 
ers, or, aS otherwise expressed by appellant, all these 
things were done by the company under and by the co- 


ercion of the bondholders acting as its stockholders. 


NITT. 


To make certain their action, and, if possible, to pre- 
vent legal inquiry into the validity of these bonds, the 
same stockholders at the same time prescribed a form 
of certificate of ownership of stock of appellant, which 
recited the issue and existence of these bonds, and that 
such stock was held subject to them. This was done 


by appellant through like and the same coercion. 


15 
XIV. 


At the several times mentioned, and when these 
stocks and bonds were issued, the property conveyed to 
appellant by its own stockholders, subject as it was to 
the lien of the mortgage to the State of Arkansas, was 
not in value worth more than the amount of paid-up 
stock issued by appellant and taken by its grantors 
without payment—that is to say, subject to that len, it 


was not of the value of $1,300,000. 


XV. 


The State, in March, 1875, brought suit to forclose 
her mortgage. After the organization of defendant, it, 
as the owner of the property conveyed in the mortgage 
to the State, intervened in said suit and was made a de- 
fendant. Decree being rendered against the property, 
it appealed to the Supreme Court of the State. In that 
Court it was decreed that the State was mortgagee of 
the equity of redemption of the property mentioned, in 
her mortgage from the len of the Tate mortgage, the 
amount of her demand ascertained, and the road and 
rolling stock ordered to be sold subject to the len of 
the Tate mortgage. This equity was advertised for sale 
by the Commissioner of that Court, but before the day 
of sale, complainants, claiming to act as trustees of de- 
fendant’s deed of May 2, 1877, paid the sum due the 
State and satisfied the decree against the property. 
Lhey made this payment withont contract or agree- 
ment with defendant, and without it having re quested them 
to do so, and without promise on its part to retmburse 


them. 
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At the time appellant intervened in said cause, and 
at the time it appealed from the Chancery to the Su- 
preme Court, it was still under the control of the same 


stockholders, 7. e., the bondholders. 


XVI. 


That at the time defendant executed said mortgage of 
May 2, 1877, at the time it intervened in the suit brought 
by the State, and at all times when it did any act recog- 
nizing the validity of said mortgage (save the payment 
of one installment of interest) it was under the control] 
of the same parties who had organized it and taken its 
said bonds without payment; and that when it paid 
said installment of interest, its then managers were not 
informed that said bonds had been issued without con- 
sideration, but believed that said bonds had been sold 


and the proceeds applied to the betterment of the road. 


XVIT. 


That the shares of stock of defendant have been sold 
by the original takers thereof to persons who believed 
that the said bonds had been sold and the proceeds ap- 
plied to the betterment of the road, and had no notice 
that such bonds had been taken from defendant by its 
former stockholders without payment made to defend- 


ant therefor. 


Each and every of the foregoing matters were explic- 
itly stated in the answer and cross-bill, and were ad- 
mitted as true by the exception and demurrer. 

Upon these facts the Court found for appellees, sus- 


taining the exceptions and demurrer. 
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Appellees then claimed that they were entitled to 
compensation as trustees, and to fees of counsel. 

And also claimed the decree should bear eight per 
cent. per annum interest from the day of payment. 

These matters were referred to the Master who re- 


ported trustees entitled to allowance, as follows : 


For compensation. ...... ceuseerivascnes See oe 
For traveling expenses, express charges on 

I i sro ais a ak oS 1,455 87 
For counsel fees, in three items ......... 16,125 O00 


$29 580 87 


The Master reported appellees entitled to interest, 
but at the rate of six per cent. per annum. 

Appellant excepted to the allowances to trustee and 
counsel. Appellee excepted to the interest allowed, 
claiming eight per cent. 

Appellant’s exceptions were overruled, and the Court 
decreed against it the whole sum of 329,580.87 as allow- 
ances to trustee and counsel. 

Appellees’ exception was sustained, and the decree 
was for eight per cent. per annum interest from date of 
payment to date of final decree (March 25, 1882, to 
April 9th, 1883), which was computed and added to 
principal, and was made to bear eight per cent. after- 
ward. 

The Court below delivered no opinion. 

Defendant appealed, with srpersedeas. 

APPELLANT ASSIGNS THE FOLLOWING ERRORS : 

1. The Court erred in sustaining the exceptions to 


the answer of appellee. 


16 


2. The Court erred in sustaining the demurrer to the 
cross-bill. 

3. The Court erred in finding appellees entitled to 
subrogation and in decreeing in their favor. 

4. The Court erred in finding appellees entitled to 
any lien upon appellant’s property and in decreeing 
sale thereof. 

5). The Court erred in decreeing sale of appellees’ 
property without first ascertaining and pointing out 
specifically what part of its property was bound by the 
hen and should be sold therefor. 

6. The Court erred in overruling appellees’ excep- 
tions to the report of the Master in the matters of al- 
lowances or compensation and expenses to the trustees 
and counsel fees. 

7. The Court erred in decreeing compensation to ap- 
pellees as trustees to be paid by appellant. 

S. The Court erred in decreeing that appellees should 
repay to appellants incidental expenses incurred by ap- 
pellants in making payment to the State. 

9. The Court erred in decreeing payment by appel- 
lant of counsel fees of appellees. 

10. If appellees as trustees were entitled to eompen- 
sation, expenses and counsel fees, then the amounts 
severally allowed were disproportionate to the services 
rendered, exorbitant and unjust, and the Court erred in 
allowing them and in decreeing their payment by ap- 
pellant. 

11. The Court erred in finding appellees entitled to in- 
tereston the sum of money by them paid at eight per cent. 
per annwn, or at any more than the legal rate of the State 

of Arkansas, which was six per cent. It erred in comput- 


ing interest at more than six per cent. from day of pay- 


Wi 


oad 


ment to day of decree, and, further, in decreeing that 
the amount so found should bear interest after decree 


at more than six per cent. 


The long statement and quotations above given was 
necessary to show that appellants were correct in their 
statements of matters admitted by the exception and 
demurrer; but the gist of the matter can be more 
shortly stated, and so stating them will be of advan- 
tage to Court and counsel. Thus stated, the main 
facts are : | 

The owners of bonds of a former owner of the M. 
& L. Railroad foreclosed the mortgage by which they 
were secured, and through these trustees purchased the 
property. 

The mortgage foreclosed provided for organization 
of a new corporation by the bondholders to own and 
operate the road. 

The bondholders organized such a corporation, fix- 
ing its stock at $1,500,000, issued such stock to them- 
selves, declared it to be fully paid stock. This cor- 
poration was the appellant. The bondholders thus be- 
came sole stockholders (issued this stoek). 

The bondholders then required their trustees, who 
for them held the legal title to the purchased road, 
to convey it to appellant upon terms. 

1. That appellant would issue its bonds to amount 
of $250,000, to be sold and proceeds applied to pay- 
ment of expenses of foreclosure and reorganization, 
and secure the same by mortgage. This deed is called 
the preferred mortgage. | 

2. That appellant would issue its other bonds to 


amount of 82,600,000, bearing 8% interest, and give 


1s 


them to its own stockholders payment to be secured by 
mortgage (this is called the general mortgage). 

Appellant, governed in all its actions by the bond- 
holders and takers, who were its sole stockholders, ac- 
cepted the conveyance on these terms, and having 
already issued to them its 31,300,000) stock, issued its 
bonds in the classes and for the amounts named. 

The $250,000 preferred bonds are outstanding, and 
appellant’s hability for their payment is undoubted, 
and not disputed. 

THE SECOND CLASS, OF 82,600,000 8°, BONDS, WERE EX- 
ECUTED AND GIVEN BY APPELLANT TO ITS OWN STOCKHOLD- 
ERS, WHO NEITHER PAID, NOR PROMISED TO PAY, ANYTHING 
TO APPELLANT THEREFOR, EITHER IN MONEY, LABOR Ol 
PROPERTY. 

Every taker of these bonds knew this, and the mort- 
gage contained recitals sufficient to put purchasers on 
inquiry if any notice was necessary, or if any of the 
bonds are held by subsequent purchasers, which is not 
shown. 

At all these times the property so transferred was 
encumbered by a mortgage to the State, which was af- 
terward in effect declared prior to that under which 
appellant and its grantees acquired title. 

At the time of conveyance to appellant, the whole 
property conveyed to it was not in value, subject as it 
was to the State mortgage, worth the amount of the 
stock, $1,800,000, while for it appellant under and by 
coercion of its stockholders paid this stock, *1,300,000, 
and its preferred bonds, 3250,000, before it issued and 
gave the general bonds, 82,600,000, to its stockholders. 


At all times mentioned and before the foreclosure, 
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the railroad was completed, equipped with necessary 
rolling stock, and in operation. 

The State, who was not a party to the foreclosure of 
the mortgage aforementioned, began proceedings for 
foreclosure of her mortgage. Appellant, still controlled 
by the same stockholders, intervened, was made de- 
fendant, and from an adverse decree appealed to the 
Supreme Court of the State. In that Court the prop- 
erty was adjudged to be sold to pay the debt of the 
former owner to the State, hut no judgment was PTeEN- 
dered agaist Op pe lant. 

Appellees were the named trustees of the general 
mortgage (of date May 2. 1877), by whieh payment ot 
the 2,600,000 bonds given away was secured. With- 
out contract with appellant, and not being requested 
to do so by it, they mtervened and paid the State 
judgment. 

They then filed their bill, praying (1) to be subro- 
gated to the hen of the State, and (2) that this de- 
mand be subordinated to the two mortgages executed 
by defendant, and the property sold subject to them. 

Defendant answered setting up the facts averring the 
invalidity or the $2,600,000 mortgage, and of the mort- 
gage of May 2, 1877, made to secure their payment, 
and tiled a cross-bill setting up the same facts, and pray- 
ing cancellation of those bonds and that mortgage. 

Exceptions to the answer and demurrer to the cross- 
bill were both sustained, and decree for plaintiff. 

Against appellant’s objection the Court allowed ap- 
pellant’s eight per cent. per annum interest on the 
amount paid, and the exorbitant trustee and counsel 


fees before mentioned. 
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ARGUMENT. 


[t is apparent that the important question 1s, are the 
bonds void. For if these bonds are illegal and void the 
mortgage or deed by which they were attempted to be 
secured can have no validity. The trustees therein 
mentioned have no interest in the property, no right to 
make payment, and were not entitled to subrogation. 

It seems plain that a corporation can have no right 
to increase its obligations without consideration, and 
this most certainly when, as here, the corporation can 
obtain the money for discharge of such obligation only 
by increasing its charges for transportation, or, in other 
words, by, in effect, imposing a burden or tax upon the 
people. Railroad corporations control three-fourths of 
the transportation of the country, and if entitled to in- 
erease their charges to enable them to make gifts to 
their owners, are invested with power to confiscate 
the earnings of the whole people to the use of those 
owners. ‘The direct question here is whether the prac- 
tice of watering stock and bonds so freely indulged in 
by these corporations, by which for no consideration 
furnished to the public they seize and appropriate the 
money of the people to themselves, is or is not illegal. 
For the first time in legal history a railroad company 
has placed itself on the side of its patrons, and itself 
seeks release from obligations assessed without con- 
sideration and in defiance of express law, and which 
necessarily compel it to take from its patrons more than 
its services are reasonably worth. It would seem that 


such an effort should be commended, yet to this day 


nothing has been said against its success, save to de- 


nounce it for bad faith—not to the State which 


cave 


eta 


eta 
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appellant existence and gives it protection, nor to the 
people who support and sustain it, but to those who, by 
their own act, took from it these obligations without 
consideration. It is said that appellant is estopped, 
and if this be true, one ease is at least found in which 
the equitable doctrine of estoppel is used to perpetrate 
a wrong. Others, however vile, may repent, but  rail- 
road companies are so bad that no door for reform is 
open to them. Once having entered upon a wrong 
course they must persist in it, and if they hesitate courts 
of justice compel persistence. 

If it be true, as we hope to show, that these bonds 
were issued illegally, not only without power but im 
open violation of express prohibitory law, and if it be 
true that appellant cannot now show the wrong, that it 
cannot retrace its steps and do right, we may well ask 
who can interfere? How can such wrongs be righted ? 
There should be somewhere a remedy. Where is it ? 
What is it?) Who can or may call for its enforcement ? 

Because of the large sums necessary to build, equip 
and operate them, railroads are monopolies. They are 
commercial necessities and must be used by the puble. 
In their dealings between that public and their owners 
and creditors they are but collectors who take from the 
one and pay or give to the other. And the greater 
their obligations the greater sums must they collect. 
These bonds, issued without consideration and in viola- 
tion of law, require (if valid) the appellant to take 
from the people who are compelled to patronize this 
road sums amounting to millions. | 
The interest aggregates... ........6-206. $5,200,000 


UG CUNUNINE ick sk nas ewe ensa neds 2,600,000 


Making an aggregate of............ $7,800,000 


*)+) 


which, if the transaction is valid, must be taken from 
the people and given to the persons who manufactured 
these securities. 

Or in other words, tor twenty-one years this appel- 
lant, upon its little road of only 135 miles, with an- 
nual receipts which have never amounted to as much 
as $900,000, must take from the people over three hun- 
dred and twenty thousand dollars a year more than its 
services to them is worth, and give it to persons who 
have given consideration neither to appellant nor to 
the people. If for this great wrong there is no remedy 
we must confess that both our Legislatures and our 
Courts are powerless to protect the people from the 
manipulations of stock jobbers. 

It is not necessary to cite other instances of watering 
stocks and securities by which the people of the whole 
country have been, and daily are, wronged. They are 
matters of public notoriety ; matters of which every 
well-informed person is cognizant, and to mention them 
would make our case no stronger. For the watering 
process here 1s palpable and admitted ; it is gross, ex- 
tortionate and outrageous, and if, with the assistance 
of the constitutional prohibition and the statutes here- 
after to be cited, this wrong—-the one now before the 
Court—cannot be righted, none ever can be. 

An adverse decision cannot injure defendant so much 
as it will the people of the State. Defendant can pay 
nothing not first taken by it from the public ; it is but 
the medium by which the holders of these bonds take 
from the people moneys for which they have given no 
consideration. It is now and here fighting the battle 


of the people, of the right against the wrong, of the 
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weak and defenseless against the powerful and un- 


scrupulous. 

The only theory which justifies the grant of the great 
powers exercised by corporations of this class is that 
they give to the public a consideration for the powers 
sranted. That their projectors and owners—those 
who invest their moneys in them—shall receive a fair 
return upon such investment, is but a dictate of equity. 
The considerations are correlative—each must give a 
consideration for what it receives—the company for 
the powers and rights granted them, the public for the 
advancement of its interest by the moneys invested in 
building the road. There must be some measure of 
this consideration, and it can be measured in no way 
but by the value of the property subjected to the public 
use. That the company shall charge no greater rates 
than, after paying expenses, yields a fair return upon 
the value of the property—that the public shall de- 


mand no less rates, gives to each party its fair right. 


ARE THE Bonps Vorb ? 


It is well to repeat that the bonds referred to are 
those which were taken by appellant’s stockholders 
without consideration, those sought to the secured by 
the deed of May 2, 1877. 

It is well also to repeat that in executing and deliv- 
ering these bonds and in executing the deed which 
purports to secure them, appellant had no discretion ; 
that it was and acted under the control of its stock- 
holders, acting together and as a unit, and that it was 


appellant's stockholders who took these bonds. 
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And it will do no harm to repeat that it is here ad- 
nutted that subject to the State and preference mort- 
gage, the whole property conveyed to appellant was 
not worth as much as the 31,300,000 stock issued to its 
grantors, and that by the issue of this stock it paid full 
consideration for all it received, and for all which 
through it was dedicated or subjected to public use. 


At and before the foreclosure, the purchase, convey- 


ance toappellant and its issue of these bonds and. 


executior of the deed, in short, at the times of all 
the transactions mentioned, the Constitution of the 
State, adopted in 1874, was and _ still is in force. 
This, the organic law of the State, when _ these, 
bonds were issued, contained the following specitic 
provision in regard to such transactions : 


Article XII, Section 8. “NO PRIVATE CORPORATION 
SHALL ISSUE STOCK OR BONDS, EXCEPT FOR MONEY OR PROP- 


ERTY ACTUALLY RECEIVED, OR LABOR DONE; AND ALL FIC- 
TITIOUS INCREASE OF STOCK OR INDEBTEDNESS SHALL BE 


VOID.” 


As it is admitted that the bonds in question in this 


suit were issued without consideration—that neither 


money, property or labor was given or promised for 
them, they are plainly “ fictitious indebtedness ” within 
the meaning of the Constitution, were void from the 
beginning, are void in the hands of a purchaser without 
notice or not, and it was the duty of the Court so to de- 
clare ; and upon the cross-bill to decree their cancella- 
tion and that of the mortgage taken to secure them. 
In such matters courts have no discretion. It is theirs 
to declare the law, to give it the effect intended by the 
law-maker; it is not theirs to inquire who may be in- 


jured or benefited by the decree. 


’ 
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‘Tracing the history of this provision I find that its 
first appearance was in the Constitution of Illinois, 
adopted in 1870. It was afterwards incorporated in 
the Constitution of Colorado, adopted in 1876; in the 
Constitution of Alabama, adopted in 1875; in the Con- 
stitution of Missouri, adopted in 1875; in the Con- 
stitution of Nebraska, adopted in 1875; in the Con- 
stitution of Pennsylvania, adopted in 1875; and in the 
Constitution of Texas, adopted in 1876; and in the Con- 
stitution of this State, adopted in 1874. 

The fact that it was a new provision, shows 
that its formulation and adoption was caused by some 
practice of corporations which was considered injurious 
to the public, and which it was intended to prevent in 
the future. The mischief to be remedied is patent and 
well known. The overstocking and bonding of rail- 
roads and other corporations had become so notorious 
and the results to the public were so serious that some 
preventive means had become absolutely necessary. 
Whether the intent of the people, the law-making 
power, as expressed in this section, shall have its in- 
tended effect and protect. them from the consequences 
of this prohibited transaction depends upon the Courts. 

Many rules for the construction of constitutions and 
statutes have been formulated by writers upon such 
subjects, but the best and safest rule of all 7s to eon- 
sider that the law-making power meant what at said. 
This section explains itself. or the prevention of 
transactions of the character disclosed in this record a 
MLOre apt and perfect sentence could not have been CON- 
structed, 

That obligations issued in direct violation of a pro- 


hibitory statute, especially when such statute declares 


yA BY 


them void, are void in the hands of every one, is well 
established by authority, and is a principle of sound 


common sense. In such cases there can be no inno- 


cent purchaser. <A public law is notice to all the world. 


“A contract entered into by a corporation that has 
no powers except those which are specially given to it 
is void if made in violation of law. The notes in ques. 
tion are not made payable on demand, but on time ; 
and this being against the statute, makes the notes 
void. Aretbe notes void in the hands of a bona fide 
purchaser without notice? If they are void ah initio 
they must be held so in the hands of such a holder. 
But the plaintiff is not a holder without notice. The 
Act of 1856, which regulates and limits the powers of 
th ) above banks isa public law and 7s notice to all the 
world, in all cases where the banks exceed their 
powers. And this applies to persons out of the State 
of Michigan as well as those in it.” 

ltoot vs. Godard, 3 McLean, 102. 


Action on note prohibited by a statute of New York. 
McLean, J.: 

“A construction was given to this statute in Sith vs. 
Strong, 2 fill, 247,11 which it was held that an ac- 
ceptance made in violation of it was void. The law be- 
Ung ad general OE, all care bound 10 take notice of it, And 
Olt general principles there mould seem to be MO doubt that 
AnY contract expressly prohibited by law is void.” 

Hayden us. Davies, 3 McLean, 276, 278. 


“Any act which is forbidden either by the common or 
statutory law—whether it is malwn im se, or merely 
malum prohibit, mdictable, or only subject to a pen- 
alty or forfeiture ; or however otherwise prohibited by 
a statute, or the common law—cannot be the founda- 
tion of a valid contract, nor can anything auxiliary to 
or promotive of such act.” 

Loot vs. Wallace, 4 McLean, dS. 
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“ A statute may either expressly prohibit or enjoin an 
act, or it may impliedly prohibit and enjoin it, by affix- 
ing a penalty to the performance or omission thereof. 
It makes no difference whether the prohibition be ex- 
press or implied. In either case, a contract in viola- 
tion of its provisions is void. The rule- is certain and 
plain.” 

Harris us. Leunnels, 1? flour... a, S3. 


“Questions upon illegal contracts have arisen very 
often, both in England and in this country ; and no 
principle is better settled than that no action can be 
maintained on a contract, the consideration of which is 
either wicked in itself or prohibited by law.” 

Armstrong vs, Toler, 1/ Wheat, 958, 


“Where the Legislature prohibits an act or declares 
that it shall be unlawful to perform it, every rule of in- 
terpretation must say that the Legislature ‘nfended to 
(ntCK POSE its power fo prevent the act, and US OV of the 
ICONS of its pre vention thet the courts should hold it void.” 


Cineinnaty lnsnrance ('o. es, Rosenthal, ye) 


11. 85, GA. 


The statute of New York provided that ‘no banking 
association should issue or put in circulation any bill 
or note unless the same shall be payable on demand 
without interest.” 

The North American ‘Trust and Banking Company, 
having become indebted tothe Palmers, issued to them 
its certificates of deposit payable twelve months after 
date and bearing seven per cent. interest, and to secure 
their payment conveyed certain securities to Blateh- 
ford and Murray, trustees, to be sold in case of 
default. The banking company failed. Leavitt 


was appointed receiver of its assets, and as such 


filed his bill to deelare the certificates and trust 
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deed void and for their cancellation. The Supreme 
Court held the certificates void, the trust deed good. 
Both parties appealed, and by the Court of Appeals 
both certificates and deed were held void and Palmer 
and the trustees were decreed to surrender and ac- 
count to the Receiver for the securities conveyed by 
the deed. 

The Court said : 

‘“'The first question which I shall consider is upon 
the validity of the notes. And I feel no difficulty in 
agreeing with the Supreme Court that the notes are 
illegal and void. They were issued in direct violation 
of a statute, which provides that ‘no banking associa- 
tion shall issue or put in circulation any bill or note ot 
said association unless the same shall be made payable 
on demand, and without interest.” 


vs , ar va « 
“ xs -s- as “ 
es “ a ee ay 


“Great frauds upon the public had been committed. 
The Legislature saw the evil; and evidently intended 
to cover the whole ground, by using the most general 
and comprehensive terms. 

% % % % 


A S the ISSUING of the notes AIS expressly prohk hited by 
law, it is tinpossible to maintain that they are valid secu- 
rities. To hold that they can be enforced against the 
bank, would be going very far toward defeating the end 
which the Legislature he 


win view. 


% fe * + 

“The next question is upon the validity of the trust 
deed ; and Lam unable to separate that instrument from 
the fate of the notes or certificates of deposit. Both were 
erecuted at the SCH7C time, and ts parts of one and the 
same transaction. The deed was made to Jive the greater 
credit and circulation, and to secure the ultimate payment 
of the illegal notes or certificates of deposit, and I do not 
see how the deed can stand, when the other instruments 
We ust Fall. 

* x + * oe 

“ The transaction amounted to this, neither more nor 
less, there was a promise, which though founded on a 
good consideration, was forbidden by law. and there- 


fore void: 


secure the performance of the illegal promise. Such a 
tiust cannot be supported. 


* A contract void by the statute cannot be enforced 
directly or collaterally. It confers no right and creates 
no obligation as between the parties to it. 


‘To lke effect : 


In each and every of these cases the paper held void 
was issued for value and upon consideration. Jnr our 
CUSE if 1s adinitted that the bonds and deed are founded 
on no consideration. 

Any number of cases could be cited. But they are 
unnecessary. The principle is too well known. It 1s 
not and cannot be controverted. Nor is it denied that 
it is directly applicable to this transaction. It is not 


even denied that these bonds were issued in violation 


of this section of the Constitution. 


OQ 


ad? 


and an assignment of property in trust to 


Leavitt vs. Palmer, 3 LN. ie 19, dd, 4, J6, 


37, 40. 


Dunphy vs. Ryan, 116 U.S., 491. 


Southern Loun Co. vs. Morris, 2 Pa. St., 175. 
Davidson vs. Lanier, 4 Wall., 4523. 
Bank of the United States vs. Owens, 2 Peters. 
6.35. 
Brown vs. Tarkington, | Wadll., ote. 

eck vs. Burr, 10 N. ¥., 294. 
Barton vs. Port Jackson LR. Co. 17 Barb., 
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Vtica Ins. Co. us. Scott, 19 Sohns., A 
Same vs. Caldiell, 5 Wend., 296. > 


Ch itty Ov Contracts, 97, L003, 

Daniel On Negotiable lnastruments, See. 197. 
Worthen vs. Badget, 32 Ark., 496. 

Kugle vs. Beard, 32 Ark., 497. 


OU 


As the answer given by learned counsel to any 
proposition is often very instructive, I offer no apology 
for giving the entire answer of counsel for appellants 
in his brief filed below to the contentions that these 
bonds were and are illegal and void because issued in 


violation of the Constitution of the State. 


“ We do not care to notice what is said about a clause 
in the Constitution of the State forbiddiag the issue of 
fictitious stock or bonds by private corporations. It 
may be that by its own admission the defendant has 
violated this provision. If so, it is hable, possibly, to 
be proceeded against by the State for a forfeiture of its 
franchises. We might safely concede the truth of the 
admission so fay as this case is concerned. The ques- 
tion would still remain as to how the defendant could 
get rid of paying its debts by alleging a violation of the 
Constitution, thereby making one wrong done by it an 
excuse for another. But in point of fact the statement 
is plainly untrue; and the admission is not made in any 
such way as to bind the defendant in any proceeding 
that might be set set on foot by the State. If the de- 
fendant, and those who control it, had been sincere, 
they might have placed rescinding or condemnatory 
resolutions, and resolutions adopting the Constitution 
as a part of the charter, on the minutes of the company. 
That would have looked a little less like trifling 
with the administration of justice. As the matter stands 
at present, an admission in the pleading binds the com- 
pany no farther than the extent of the present suit.” 


It will be news to the profession that a State consti- 
tution has no effect until a private corporation places 
on its minutes a resolution “ adc pting the constitution 
as part of its charter.” 

Nor would it seem that any number of ‘ rescinding 
or condemnatory resolutions” adopted by a corpora- 
tion could add to the illegality of a prohibited act. 


The attempted evasions here are manifest. They 


permeate the whole sentence. Courtesy prolubits our 


classing them as rediculous and absurd but does not 
prevent our saying that this, which is the only attempted 
answer to the allegations that the bonds are illegal be- 
eauce prohibited, shows that our contentions cannot 
be answered. 

The imphed assertion that appellant is seeking to 
“ oet rid of paying its debts” is unfounded because to 
these persons it was no debt, a ‘ debt ” must be founded 
upon consideration, and for these bonds appellant re- 
ceived no consideration. 

That these bonds are void there can be no doubt. 
That such should have been the decree seems plain un- 
less some one or more of the matters of avoidance urged 
below can abrogate the constitution of a sovereign 
State. 

What new matter of avoidance may have formulated 
itself in the mind of the counsel from whose brief the 
above weighty avoidance is quoted cannot now be 
known and any sueh which may be found can only be 
answered after their promulgation. We can now only 
notice those which were born at the time the cause was 
argued below. 

1. It was said that a decree holding these bonds void 


and canceling the mortgage could not be given, because 


the bonds might be in the hands of innocent purchas- 


ers. 

“ Micht be” it was not even asserted that they were 
held by innocent purchasers nor that they were not 
still held by the original takers. 

But there could have been no innocent puechasers, 


because: 1. The prohibitory law was a public act, plain 
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in terms and simple in meaning, of which every one had 


notice. 


“ Wherein the statutes declare notes void they are 

and must be so in the hands of every holder.” 
Vallete vs. Parker, 6 Wend., 615. 

“The transferees can be no better off than their 
vendors. This is necessarily so for sevsral reasons : 

“A thing void as to all persons, and for all pur- F 
poses, can derive no strength form confirmation or 
transfer. 

“Itisa caput mortmwn, and nothing ean give it vi- 
tality. The assignor could give no title to the: assignee 
when he had none himself. oe 

ce  * * Even where a negotiable note is void ab 
enitio, because made so by st: tute, > = * Htocan no 
more be enforced against the maker by a bona fide 
holder than by the payee. It is alike void in the hands 
of both.” 


E- 


Dewing v. Perdecaires, 96 U.S., 195, 196. 


And so is it held in Arkansas. e 
German Bank vs. De Shon, 41 Ark., 331 
d40. 


On the last page (840) the Supreme Court of Arkansas 4 
Says : 


“Where a statute declares « contract void it gathers 
no vitality by its circulation in respect to the parties 
executing it, but it and the instrument evidencing it 
are void in the hands of e very holder.” 

See also the cases cited supru. 


Further. On the tacts in this case could there be an 


innocent purchaser. 


“A purchaser of railroad bonds is bound to take #7 
notice of what appears upon the face of his bonds, and 
of the mortgage made to secure them.” 

Stanton vs. Lhe Ala. and C. PR. PR. Co., 2 


Woods, APS. 


The mortgage executed purporting to secure these 


ue 
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bonds, contains in its preamble direct notice to all 
takers. For convenience, I again quote the preamble 


or recitals entire: 


‘Whereas, at the said sale the said property was pur- 
chased by the said Pierson, Dow and Matthews in the 
interest and for the use and benefit of the holders of 
the bonds issued by the said Memphis and Little Rock 
Railroad Company, and the said Memphis and Little 
Rock Railway Company, said bonds having been issued 
for the purpose of raismg money tor the construction 
and equipment of the railroad hereinafter described, 
with an agreement on the part of the said Pierson, Dow 
and Matthews, acting as trustees for the said bond- 
holders, that any new. company organized for the pur- 
pose of operating the said railroad should issue bonds 
of an equal amount to that represented by the sail 
bonds of the said Memphis and Little Rock Railroad 
Company, and of the said Memphis and Little Rock 
Railway Company, amounting In all to the sum of two 
millions six hundred thousand dollars, which bonds of 
such WeIWw COMPA ty should he used L taking “up the 
said bonds of the Memphis and Little Rock Railroad 
Company, and of the Memphis and Little Rock LPail- 
way Company given for money borrowed for the con- 
struction and equipment of the said railroad as afore- 
said ; and whereas, afterwards the said Memphis and 
Little Rock Railroad Company was duly reorganized 
under the laws of the State of Arkansas, under the name 
of the Memphis and Little Rock Railroad Company, 
as reorganized ; and whereas, after the said reorganiza- 
tion of the said company, if was resolved by the stock- 
holders of the said Memphis and Little Rock tiailroad 
Company, as reorganized, that new bonds for the sum 
wbove named should be issued for the purpose of taking 
up the said bonds of the said Memphis and Little Rock 
Railroad Company, and of the said Memphis and Little 
Rock Railway Company, in accordance with the said 
agreement under which the said purchase was made, 
and should execute a mortgage on the property herein - 
after mentioned for the purpose of securing said bonds, 
and in form as hereinafter made and deci: wed ; and 
whereas, afterwards by a resolution of the Board of 
Directcrs of the said Memphis and Little Rock Rail- 
road Company, as reorganized, it was ordered that the 


President and Secretary of said Company issue the 
bonds and execute a mortgage on all the property here- 


inafter named, on the terms and conditions hereinafter 


set forth, for the purpose of securing the payment of 
the said bonds of said Railroad Company as reorgan- 
ized, according to their tenor and oftect. 


Here was direct information that the bonds were 
issued to “take up” the bonds of some other company, 
and not for “money or property received or labor 
done,” and with this information every one was bound 
to know that the law made the bonds void. 

These are sufticient answers to the contention, but as 
to this cause and record there is still another. 

The answer contained the following allegation, 

“Tt avers, on information and belief, that all its said 
$2,600,000 bonds are held by said trustees, or by others 
who aided in the organization of defendant, and who 
had notice of all the matters herein stated,” 
and the same allegation was repeated in the eross-bill. 

The exception and demurrer admitted the truth of 
this statement, and assertions In argument cannot change 
or contradict the admission. 

2. It was also urged that the cross-bill ‘asked an im- 
possible decree,” because the bonds are negotiable 
paper, “ may be ” in innocent hands and may pass from 
hand to hand even pending the litigation, and that the 
Court cannot prevent the bonds passing into the hands 
of “innocent purchasers.” 

Cases cited for this contention are : 

County of Warren Us. Marey, Q7 U. x, Q6, 
Co. of Mucon vs. Shores, Id., 272. 
Orleans vs. Platt, 99 Id., O76. 

City of Lexington vs. Butler, 14 Wall., 283. 


a 
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But failed to cite. 
Averrison, Assignee, vs. Stewart, 93 U.S. 
[5d 3 or 
Corcoran vs. Chesapeake, ete., Canal C'o., DA 
U. S., 741, 
in both of which trusts were attacked and the 
cestuis que trust (bondholders in one case) were held 
bound because represented by their trustees, no fraud 
or collusion with the trustee being shown. 

We submit, however, that the principle “ the doctrine 
of /is pendens has no application to commercial paper ’> 
is of no value here. If the bonds are invalid, they are. 
so whether the holder has notice of this /¢s or not. If 
they are valid they are valid without regard to this 
action. 

That the doctrine has no application here is shown 
by County of Warren vs. Marey, which in this Court is 
the leading case on the question. There Judge Brap- 
LEY expressly states that the first question is: “ Are 
the bonds so absolutely void as to be invalid under all 
circumstances, even in the hands of a bona ade holder 
for value?” And that, and that alone, is the question 
here. 

3. [t was saidthat relief here was barred by delay of 
defendant in “ setting up defense.” 

Cases cited were : 

Leck vs. Gurney, L. i. 13 hy., 19. 
Boston P. Co. “Ns, Vew York fe. Ov Z A ter. 

& Lng. I. Cases, 306, 

Leoyal Bank of Liverpool Us. Grand Sune. R. 

Co., 125 Mass., 490. 

Tn re Pinto Nil ver Mining Co., AA feng. Re- 
ports ( Moak a Let pp 


Thompson vs, Lambert. Ah Towa, QI. 


- 


Kent Us, Quicksilver Mining Co., 7S N. ) ey 
159, 

Clozart vs. Creorgia R. RR. Co., a4 Gria., ITO. 

Dimpfel vs. Yhio Rh. Co., 8 Federal Lep., 
641. 


Each and every case was an attempt by individual 
stockholders to set aside some actions of the corpora- 
tion by which they were wronged upon ground of al- 
leged fraud. In two of the cases the corporate action was 
ultra vires in the sense that the Legislature had not 
conferred power. It was held in all that the delay shown 
prevented relief. 

In neither case was the corporate act malin pro- 
hibitum. In neither did a prior public statute declare 
the transaction and all obligations given to evidence, 
or enforee it void. 

In Vhomas vs. Railroad Company, 101 tl. S., 72, 
this Court refused to enforce an illegal contract, al- 
though both parties had recognized and acted upon it 
for over four years. 

In Asbury Railway Carriage & Iron Co. vs. Riche, 
Law Rep., 7 H. L., 653, Lord Catrns said : 

“ Tt was a contract void at its beginning, it was void 
because the company could not make the contract. If 
every shareholder of the company had been in the 
room, and every shareholder of the company had said 
that ‘ this is a contract which we desire to make, which 
we authorize the directors to make, to which we sanc- 
tion the placing the seal of the company,’ the case 
would not have been different ” (page 60). 


These were cases where the transaction wes only be- 
yond power; not as in this where it was directlv pro- 
hibited. 


The doctrine of laches is nothing more than implied 


37 


assent inferred from delay. And if actual consent could 
not validate it, how could an inferred consent do so ? 
It must be conceded that upon principles neither con- 
sent nor acquiescence can validate a prohibited con- 


tract. But we are not without authority. 


“The instruction given to the jury that if the con- 
tract was illegal the illegality had been waived by the 
reconventional demand of the defendants, was founded 
upon a misconception of the law. In such cases there 
can be no waiver. The defense is allowed, not for the 
sake of the defendant, but of the law itself. The prin- 
ciple is indispensable to the purity of its administra- 
tion. It will not enforce what it has forbidden and de- 
nounced. The maxim, ex dolo malo non oritur actio, is 
limited by no such qualification. The proposition to 
the contrary strikes us as hardly worthy of serious re- 
futation. Whenever the illegality appears, whether the 
evidence comes from one side or the other, the dis- 
closure is fatal to the case. No consent of the defend- 
ant can neutralize its effect. A stipulation in the most 
solemn form to waive the objection, would be tainted 
with the vice of the original contract, and void for the. 
same reason. Wherever the contamination reaches, it 
destroys. The principle to be extracted from all the 
cases is, that the law will not lend its support toa claim 
founded upon its violation.” 

Coppie Us, Tlall, / We//.. DAD, 
Chitty on Contracts (11 kd), p. 971, and 


eases cited, 


Perhaps as strong a case as any to be found where 
laches was held to estop action and bar rehefis Aven? 
vs. Quicksilver Mining Co., 78 N. Y¥., 159. There the 
corporation had issued preferred stock. Its action in 
so doing was clearly w/fra vires, but was not prohibited 
or made void by statute. The Court shows that the 
action was by the minority of the stockholders and re- 
fused relief because of their delay. But the Court, 


FouGer, Judge, on page 185, says : 


Te) 


“Tn the application of the doctrine of ultra vires it 
is to be borne in mind that it has two phases, one 
where the public is concerned; and where the 
question is between the corporate body and the 
stockholders in it, or between it or its stockholders and 
third parties dealing with it and through it with them. 
When the public is concerned to restrain a corporation 
within the limits of the power granted to it by its char- 
ter, an assent by the stockholders to the use of the un- 
authorized power by the corporate body will be of no 
avail. 

When it is the question of the right of the stock- 
holder to restrain the corporate body within its express 
or incidental powers, the stockholder may be in many 
eases denied on the groand of his express assent or his 
intelligent though tacit consent to the corporate action. 
If there be a departure from statutory direction which 
is to be considered as merely a breach of trust to be 
restrained by a stockholder, it is pertinent to consider 
what has been his conduct in regard thereto. A corpo- 
ration may do acts which affect the public to its harm 
inasmuch as they are per se illegal or wolin prohibitum. 
Then no consent of stockholders can validate them.” 


‘No one is estopped to show that an act upon which 
a party claims a right is illegal simply because he was 
a party to it, even in pari delioto. If the matter con- 
cerned the parties to the transaction alone, the rule 
might be otherwise. But the interest of society in 
whose behalf the act is prohibited is paramount to pri- 
vate equities.” 

In ve Comstock, 3 Sawyer, 218. 


4. It was also contended that appellant was estopped. 

The persistence with which counsel evaded the main 
and only issue and preferred matters in avoidance 1s 
a strong argument in behalf of appellant. 

It seems clear from the authorities as well as on 
principle that no one can be estopped from showing a 
contract illegal. Parties are allowed to show illegality 
as that a contract is malun prohibitun because of public 


policy, because of the interest of the public in public 


law being enforced and violations prevented and pro- 
hibited. So far does this go that, although the com- 
mon law allowed no evidence to contradict or vary the 
terms of a written instrument, it. was early held that 
such evidence would be received to show that the con- 
sideration of a bood was illegal, although the illegality 
did not appear on its face. 

Collins vs. Llautern, 2 Wills, 247; 1 Smith 

Lead. Cases, 667 and cases cited. 


The estoppel relied upon seems to be double first as 
against the corporation and second as against the stock- 


holders. 


AS TO THE CORPORATION. 


It is alleged in the answer and cross-bill that all its 
acts of acquiescence were done while the takers of these 
bonds were its stockholders and under their coercion or 
control. And this is admitted. 

So that these parties plead in argument that their 
own action creates an estoppel in their favor. This as 
to acts of acquiescence. 

If the estoppel be claimed because of appellant's 
deed it may also be answered that it is admitted that 
the deed was executed and delivered under coercion of 
the same parties. 

But it is sufficient to answer that the deed is void. 

“Tt is an essential element to the estoppel by deed 
that the deed itself should be a valid instrument ; a void 
instrument under seal does not work an estoppel. /or 
example, in the case of a public corporation, iF its 
officers make a mortgage which they have no power to 


make, they may deny their authority to execute the 
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deed. * * * So, too, if a deed has been granted in 
contravention of the statute, the lar of estoppel does not 
apply. * * * » 


~- rr 
JeI—wese-. 


Bigelow Olt Estoppel, ‘ 


AS TO THE STOCKHOLDERS. 


How, in an action by a corporation an estoppel aftect- 
ing only its stockholders can be effectual passes com- 


prehension. 


Pacific R. ER. vs. Missouri Pac. R. R., 111 
U. S., 005. 


But as it is insisted upon it must be noticed. 

It is based upon the fact that the certificates of 
ownership of appellant’s stock stated on their face that 
these bonds had been issued and were outstanding. 

And the contention is that the present owners of the 
stock having purchased their stock with this notice, they 
and the corporation are precluded from denying the 
validity of the bonds. 

Cases cited are those holding that purchaser of in- 
cumbered property cannot set up usury between his 
vendor and the incumbrancer or the like as a defense 
against the mortgage. 

But to this doctrine there is a well-known and well- 
founded exception. When the debt and mortgage are 
made void by statute the purchaser or any one having 
interest in the property may show this and avoid the 
incumbrance. 

Bank U.S. vs. Owens, 2 Pet., 527. 

De Wolf vs. Johnson, 10 Wheat., 367. 

Weed Sewing Machine Co. vs. Emerson, 115 
Mass., 554. 
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Lloyd vs. Scott, 4 Pet., 205. 
JSuckson us. Dominick, 14 Johns. R., 435. 


Another and sufficient answer to the estoppel based 
on the statement in the certificates, is, that these 
certificates and the statement therein were  de- 
vised and formulated by the original stockholders who 
organized appellant and took these bonds. And it seems 
plain that an estoppel against a statute cannot be raised 


by those engaged in violating it. 


5. To the contention that the law of the State prohib- 
ited these bonds and declared them void, and that by 
their issue the people of the State were injured, it was 
answered: | 

“The State can take care of herself and her people.” 
We assent to this to the extent of saying that she 
should be able to do so, but the result of this contro- 
versy will show whether she is so able or not. 

The State has exercised her power. She has prolib- 
ited the transaction. She has gone further and de- 
clared bonds issued in contravention of her prohibition 
to be absolutely void. 

To enact the law is all a State can do. It must be en- 
forced by the Courts. If they allow any evasion or es- 
toppel, any supposed rights of imnocent purchasers, to 
nullify the statute, then the State is not able to protect 
herself and her people. | 

If it be meant, however, that no one but the State 
can set up the invalidity of these bonds, I will call 
Judge REDFIELD to answer for me : 

“Tt has been urged in this case, and in many others, 


where the question has arisen, that this is a question be- 
tween the corporation and the State. But that is by no 
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means true. It is a question in regard to the power 
and capacity of the corporation. And where a party 
claims priority of neght, through the act of the corpo- 
ration, it is Incumbent upon him to show the existence 
of such power and capacity in the corporation as to en- 
able it to do such act. Any party interested in the act 
may take advantage of any defect in the power of the 
corporation to do such act. This is the case in’ regard 
to all attempted acts and contracts of corporations be- 
yond their powers, or w/tra vires, as it has been called ; 
and no questions has ever been made in the decided 
cases but such acts were void, as to all parties inter- 
ested.” 
/ Redfidd's American Peailway Cluses, DOV, 


6. It was contended that these bonds were a part of 
the consideration which appellant gave for the property. 

And as this seems to have been the matter which im- 
pressed the lower Court it requires some notice. 

By the terms of the original (railway) mortgage and 
the decree the trustees purchased for the bondholders. 
The property was conveyed to them “in trust to con- 
vey to a new corporation to be organized by the bond- 
holders upon such terms as they ” (the bondholders) 
“may require.” 

These purchasing trustees were, then mere naked 
trustees without interest. 

The instant the deed of the commissioner was exe- 
euted the property belonged to the bondholders. 

If the trustees had never conveyed, it would have 
still been the property of the bondholders. Equity 
eonsiders that done which should be done, and the con- 
veyance of the trustees was a formality, useful, indeed, 
as preserving the unities of the transaction, but which 
might have been dispensed with, without material in- 
jury to any one. 

The bondholders organized the defendant and took 
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from it its capital stock for more than the value of the 
property. These same bondholders then directed their 
trustees to convey their property to their corporation and 
dictated the conditions. Their trustees complied and 
restated the conditions prescribed by the owners, both 
of the property and of the corporation. The result 
would have been the same if the trustees had not com- 
plied, or, if they had not restated the conditions. 

The whole transaction was that the owners of the 
property changed the holding of the legal title from one 
agent to another, from their trustees to the corpora- 
tion. 

In the accurate language of the answer the bond- 
holders were ‘‘ vendors and vendees.” 

They did everything, they prescribed everything, 
they conveyed and they received. 

Where in this transaction is, or can there be, any 
consideration, given or received for this conveyance, in 
the sense that the law gives to the word “ considera- 
tion’ as applied to a conveyance of property ? There 
being no actual transfer.of property, how could there 
be a “ consideration ” ? 

It was a conveyance from themselves to themselves. 
How can one pay to himself a consideration ? 

And if he can, how ean he give to himself a eonsid- 
eration that which the law declares he shall not give? 

Considering the whole action as one transaction, it is 
admitted that the stock and bonds taken were largely 
in excess of the value of the property. The stock was 
taken before the bonds. That stock represented the 
whole value of the property conveyed to appellant, and 
through it dedicated to public use. Clearly, then, the 


bonds were without consideration, and the attempt to 
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avoid the effect of the Constitution by claiming that 
they were given as consideration for property already 
conveyed and paid for is a mere trifune with words. 

Look at the facts either way. 

If the company was formed, stock issued to value of 
its property, ancl these bonds afterward issued and 
eiven to the stockholders, they were evidently without 
consideration, were issued in violation of the Constitu- 
tion, and are void. 

On the other hand, remembering that it is alleged 
and admitted that the parties to the transaction knew 
that they were taking from appcllant its obligations for 
four times the value of the property it received ; that 
they knew they were taking these bonds without con- 
sideration; if it is true that they knowingly valued 
the property at this excessive valuation, and took stock 
and bonds therefor, the transaction was an attempted 
fraud upon the law, and so much of it as in excess of 
the true value must be condemned as inhibited by law 
and void ab initio. And necessarily, this consideration 
must fall upon the last instrument issued because it is 
the last that were in excess of value. 

That law cannot be violated by the device of exces- 
sive valuation is settled 

A law of New York exempts a stockholder from lia- 
bility only when his stock has been paid up. Attempts 
to evade the law have been made by the device of giv- 
ing all the stock for property valued to suit the trans- 
action. But such devices have not always been sue- 


cessful. 
Boynton “Us, Andreis, 6.3 NN. - 9.3. 
Douglas v8. Ireland, i. lid/., LUV, 
Lake Superior Tron C’o. ws. Drerel, D0) /d., 
S7. 
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In the last case (p. 92), Earn, Judge, sums up the 
result of these cases as follows : 

“ Ail that is necessary to establish the legal fraud 

Is to prove two facts : 

1. That the stock issued exceeded in amount the 
value of the property in exchange for which it was 
issued; and 

2. That the trustees deliberately and with knowledge 
of the real value of the property, over valued it, and 
paid in stock for it an amount which they knew was in 
excess of its actual value.” 


In our case, both these faets are admitted. 


7. It was also contended that appellant and its stock- 
holders might lawfully violate the Constitution because 
the former owner of the property owed the bondholders 
large sums of money which they could not collect ; or, 
in other words, that because another debtor was in- 
solvent they might recoup their losses from appellant 
and the people, and that the State could not prevent 
them from so doing. 

The argument is only mentioned to show the straits 
to which appellees were driven. It may be well, how- 
ever, to say that at the time it was supposed by all 
that appellant owned and was organized under the 
charter granted to the old Memphis and Little Rock 
Railroad Co. in 1853, and that the argument was 
chiefly based upon the supposed identity of appellant 
with the old company. 

Since the argument below, however, both the Su- 
preme Court of Arkansas and this Court have held 


that appellant did not acquire the charter of 1853 and 


46 


is not organized under that law, but under the general 
incorporation law of the State. 
Memplas and Little Rock LP. BR. vs. berry 
et al., Al Ark . AIO, 
Memphis PR. Co. vs. COMIMISSLONHE?S, 4? Wis., 


GOD, 


8. It was further contended that the whole transaction 
was but a dealing between partners, or, to quote spe- 
cifically from the brief : 

“The parties referred to were the only parties hav- 
ing any interest. But there is nothing to prevent part- 
ners, tenants in common or stockholders from mutually 
making any agreement that does not Injuriously affect 
any one else, and that is not forbidden by law.” 


Certainly an inocuous proposition. But here the 
transaction did affect some one else and was forbidden 
by law. | 

The argument continued by contending that because 
it was a dealing entirely between themselves no one 
was injured. Its vice consists in always considering 
the enterprise as one of mere private concern. It is 
not necessary to pad this brief with authorities that 
the State and its people have rights in this corporation 
and its doings which may not be ignored, however 
much appellees may desire to do so. 

Nor is it necessary to repeat that the people have 
been and are being injured by the issue of these void 
bonds, as facts and figures have already been given. 

9. It was contended that these bonds were not issued 
ultra vires. 

This question, v/tru v/res, is an important one in this 
case. It is so patent that these bonds are ultra vires 


of the corporation that, it being admitted that no con- 
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sideration was received tor them, we should confidently 
ask for decree on this ground alone, if it stood alone. 

But it is so plainly secondary to the express proli- 
bition of the Constitution that we have preferred to 
postpone it to this place and will now only mention it. 

At the time the answer and cross-bill was prepared 
it was (as before stated) beheved by all that appellant 
owned and was organized under the charter granted in 
1855 to the old Memphis and Little Rock KR. R. Co., 
and the section of that act giving power to mortgage 
were quoted. It having been held since, as just shown, 
that that charter did not pass to appellant, it follows 
that it is organized under the general law for incorpo- 
ration of railroad companies. 

The only general law of the State which authorized 
bonds and morigages at the time or before or since is 


in these words : 


“Whenever any railroad company heretofore or here- 
after Incorporated in this State shall, in the opinion of 
the directors thereof, require an increased amount of 
the capital stock, they shall, if authorized by the 
holders of a majority of the stock, be and they are 
hereby authorized to increase their capital stock to any 
amount not exceeding the estimated cost of their road, 
and shall have power to borrow money on the credit of 
the corporation, not exceeding its authorized capital 
stock, at (f rate of inter st not ercecding SECU jt i 
cent. per annum, and inmay exeeute its bonds thereforim 
sums of five hundred dollars or one thousand dollars, 
and to secure payment thereof may pledge the prop- 
erty, both real and personal, and the income of said 
company, and to secure the payment thereof may exe- 
cute a deed of mortgage or other instrument of writing, 
and such company are hereby authorized to sel/, nego- 
trate, pledge OP mortgage such honds tor the henent of 
such company and on such terms and at such places, 
either within or without this State, and uf such rates 
and at such prices, as in the opinion of such directors 
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will best advance the interests of such company ; and if 

said bonds are thus so// bona fide at a discount such 

sale shall be valid in every respect and such securities 

as binding for the respective amounts thereof as if 

sold at their par value” (Act January 22, 1855, Sec. 7). 
Mansfield’s Digest, Sec. I4SS, 


The issue of these bonds was not only ultra vires, 
they, us issued, were absolutely prohibited by this 
statute. 

These bonds contracted for interest at eight per cent. 
per annum. 

The statute declared that such bonds should bear a 
rate “not exceeding seven per cent. per annum.” 

The statute contemplates a sale and nothing but a 
sale. 

These bonds were given away. 

be as ; : : . 

Acts done, obligations issued u/tra vrres are void. 

“Where the Legislature creates a corporation, it 
vives to that body prima facie an absolute right of con- 
tracting. But this prime facie nght does not exist in 
any case where, from the nature and object of incorpo- 
ration, the corporate body is expressly or impledly 
prohibited from making such a contract, and such a 
contract is said to be wilra vires; and the question 
here, as in similar cases, is Whether there is anything 
in the face of the act of incorporation which expressly 
or imphedly forbids the making of the contract sought 
to be enforced.” 

Shrewhury, ete, L. Le. vs. North western Rail- 
way Co,,6 HM. of L., 113. 


The contract is likewise void when the statute pro- 
hibits it by implication. Thus, although a corporation 
may, without special statute authority, issue bonds to 
pay its debts, or to raise money for a corporate pur- 
pose, a statute which prescribes certain conditions on 


which they may be issued prohibits by implication the 
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issue Of bonds which do not comply with the condi- 
tions, and those issued without such compliance are 
void. 

Pierce Ol Leailroads, &b1Z. 

Commonwealth vs. Smith, 10 Allen, 448. 

[lead V8. Provide HCE /ns. C., L Cranch, 127. 


w~ 


Chambers “Ss, Manchest , and M. [?. C0., Qo 
best && S.. SSS, 

Rockwell us. Eihhorn Bank, 13° Wis., 653. 

SUmes Us, Cincinnati, //. cv 2). ie. CO., 3 Dis- 
ney, 267, 

Kent Coast le. Ca. 8, London C’. cf: D) P. 
tis ££. ee, 2 Om A p., GE. 


Some years since many corporations sought to avoid 
contracts bused upon considerations, by the plea that 
they were w/tra vires. To prevent this injustice with- 
out intrenching upon the principle that an act w/tra 
wires Was void, the Courts resorted to the equitable 
doctrine of estoppel. ‘They held that when the corpora- 
fion had received and kept the consideration 1t could not 
escape payment. 

The exception to the effective operation of the doe- 
trine is based entirely on reception of consideration. 

See Green’s Brice’s Ultra Vires and Cases in 
note, pp. 729 to 749. 

Hitchcock vs. Galonton, 96 U.S., 251. 

Hotel Co. vs. Wade, 97 /d., 13. 

National Bk. vs. Matthews, 98 /d., 621. 


In our ease it is admitted that no consideration for 
these bonds was received, hence no estoppel can arise. 
While on this subject we add, that we know the gen- 


eral rule that courts of equity will not interfere be- 
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tween wrong-doers, but to this rule there are admitted 
and well-established exceptions, and that appellant 
here is entitled to the benefit of both and to the relief 
asked in answer and cross-bill. 

1. That chancery will interfere where a public inter- 
est is involved—-when the transaction is wa/mi pro- 
hibitum, and compel the surrender or cancellation of the 
evidential instruments, on grounds of public poliey, 
and without regard either to the situation of the par- 
ties or to the manner or person by whom the matter is 
brought forward is well known—is shown by the an- 
thorities hereinbefore cited and needs no further argu- 
ment. 

2. But there is another exception which, under the 
facts, not only entitles appellant to relief, but justifies 
it morally and equitably in seeking it. 

It is, that when the party asking relief was, at the 
time of the transaction, so much uncer the control of 
the other party, as not to be his own master or to have 
any discretion. 

Tluy nenwit Us. Birse ly, » Lea /. Cus, Lii huy., 
94, and eases cited on pp: Lo0 to L523. 
The learned annotators state the proposition thus: 


“ And all the cases appear to concur in the proposi- 
tion, although there may be some difference in their 
way of attaining it, that any advantage gained by one 
man at the expense of another by whom he has been 
trusted, or whose absolute or relative Incapacity or 
weakness renders him unable to act for himself. in 
the premises, will be presumed to be wrongful, until 
the contrary is made apparent, and be set aside accord- 
ingly, even when the fruit has fallen of its own aceord, 
and without the necessity of shaking the tree’ 


(pp. 140, 141). 


And Judge Srory is equally plain : 
‘* And, indeed, in cases where both parties are in de- 
ficto, concurring in an illegal act, it does not always 
follow that they stand in por delicto, for there may be, 
and often are, very different degrees in their guilt. 
One party may act under circumstances of oppression, 
Imposition, hardship, undue influence, or great ine- 
quality of condition or age; so that lis guilt may be 
far less in degree than that of his associate in the 
offense. And, besides, there may be, on the part of 
the Court itself, a necessity of supporting the publie in- 
terests or public policy, in many cases, however repre- 
hensible the acts of the parties may be” (Commenta- 
ries, See. 300). 

Nmith vs. Bromley, Dougl., 696. 

Oshorine VS. Williams, 18 Vesey, 379. 
Browning Us, Vorris, Cowp., 190. 

Phalen vs. Clark, 19 Conn., 421. 

force vs. [larrington, 16 N. Y., 285. 

Long UN. Long, 9 Mad. Ch., 548. 


It is alleged in answer and cross-bill, and hence ad- 
mitted ; and, besides, it is apparent, upon the slightest 
consideration, that im the execution of these bonds 
and the deed purporting to secure them, appellant was 
solely and entirely under the control of the takers of 
these bonds—its stockholders; that it exercised no 
discretion ; was the mere creature of the actors in the 
transaction ; their hand by which they gave the prop- 
erty and took these bonds. Its every act was done 
under and because of the control of its stockholders, 
because of and by their coercion. It was not in any 
sense a free agent. The only decision exercised was 
that of the stockholders, who made appellant issue 
and deliver these bonds to themselves, and this in 
defiance of plain and express legal prohibition. 


That acts of a corporation are controlled by its 
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stockholders, and that such acts, when illegal or wrong- 
ful, are condemned, is settled im this Court. 


“Tt is very true, that by the power of the Legisla- 
ture there is created in all acts of incorporation a legal 
entity, which can contract with sharehol lers in the 
ordin: ary transactions of business, as with other per- 
sons. It can buy of them, sell to the mm, make loans to 
them * * * jnall of which both partic s are bound 
by the ordinary laws of contre <= * * get. afer 
all, this urtific val body is but the representative of its 
stockholdes PS, and exists miainly tor their hene nt, and iS 
governed and cont) olled hy thei through the OfffCers whom 
they select. And the interest and power of legal control 
of each shareholder is in exact proportion to the 
amount of his stock. It is, therefore, but just that 
when the interest of the puolte, Or of SEPUNGETS dealing 
wath this corporation, is lo he affected hy Lit transaction 
hetireen the stockholdrs, who OM the corporation, and the 
corporation itself, such transaction should he subjected fo 
a rigid scrutiny, and if found to be infected with any- 
thing unfair toward such third person, calculated to in- 
jure him, or designed intentionally and inequitably to 
sereen the stoc kholder from loss at the e xpense of the 
eeneral creditor, it should be disregarded or annulled, 
so far as it may inequitably affect him.” 

Sawver vs. Hoag, 17 Wall., 62 


It is not necessary to cite other authority. It is 
plain to every man of common sense that a corporation 
is controlled ly its stockholders, as here alleged. 

It is plain that the stockholders and appellant were 
not i pari delicto in this transaction ; that the whole 
fault was with the stockholders; that appellant would 
not have acted unless so directed by the stockholders. 

It is plain that by this “transaction between the 
stockholders who owned this corporation and the cor- 
poration itself,” the public—the great third party in all 
dealings of corporations of this class—-has been in- 


juriously affected ; that the law of the State has been 


% 
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deliberatoly and intentionally violated and the: authority 
of the State defied. 

The transaction needs no scrutiny. The act was 
open, notorious, and is not denied. More, it is ad- 
mitted. 

No attempt to justify it is made. Estoppels are 
pleaded in argument, but in simple fact the entire de- 
fense consists In asking : 

“What are you going to do about it?” “ Why 
should great ‘operators’ care for so pitiful a thing as 
the State of Arkansas ?” 


“This was a dealing among ourselves. What has 
the State to do with it ?” 


We confidently submit that it was the duty of the 
Court below to declare these bonds and the deed exe- 


cuted to secure their payment illegal and void. The 


cause was heard on bill and answer, and defendant was 


entitled to a decree. 


III. 


Considering that the bonds and deed were void, 
were plaintiffs below entitled to a decree as prayed ? 

It was contended below that they were. We con- 
tend they were not. 

We know Courts hold that where one who believing 
he has a just ineumbrance pays off a prior one he 1s en- 
titled to subrogation, even though he was mistaken as 
to his own title, nor do we in the least impugn the jJus- 


tice of such holding. 
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gut we contend it does not apply here. We do not 
vest this solely upon the ground that, being bound to 
know the law, they knew their deed was invalid and 
hence, as mere strangers, had no right to intervene. 

We put it on other grounds : 

1. It is stated in the answer, and. hence admitted, 
that as interest upon their illegal and void bonds ex- 
torted from appellant by its stockholders it had paid 
plaintifis and their beneficiaries for whom they are 
acting more than the amount paid by them to the 
State. The statement in the answer is in these words : 

“Tt says, however, that it has paid complainants 
and the bondholders whom they represent, as interest 
upon said illegal and unjustly taken bonds, more than 
the sum paid by them to the State; that mm making 
such payment complainant simply used defendant's 
money, which had thus illegally and unjustly been 


taken and received by them, and that by making such 
payment to the State they were not injured in the 


slizhtest degree.” 


And this 1s admitted and, indeed, cannot be denied. 

And so the case stands—that these wrongdoers in 
paying the State merely discharged a just debt due 
appellant. They, appellees, were and are the wrong- 
doers. They unjustly and unlawfully took appellant’s 
money and appropriated it. Thev afterward used a 
less sum to buy an incumbrance on appellant’s property, 
and come into a court of equity asking equitable as- 
sistance. It is but the application of a common equit- 
able principle to refuse the relief prayed, to leave them 
where they placed themselves. Their hands are not 
clean. They are soiled with money unjustly and ille- 
gally taken from appellant to an amount greater than 


they demand. 


=e <a -— - - 


e)+) 


Guckenheimer sold whiskey to Schell, the sale be- 
ing induced by fraud. Angevine, who was privy to the 
fraud, paid the tax on the whiskey and obtained pos- 
session of it. Guckenheimer brought replevin against 
Angevine. For the latter it was contended that his 
payment of the tax gave him a lien for the amount 


paid. The Court said : 


“We think it is a complete answer to the claim 
that Angevine was privy to the original fraud 
practiced upon plaintiffs, and paid the tax in order to 
cet possession of the whiskey and to enable him there- 
by to consummate the fraudulent scheme for depriving 
the pluntifts of their property. The plaintiffs did not 
lose their title by the sale. Lhe far was not puid hy the 
defendant at their request, = *# * The law will not, 
under these circumstances, bnply a promise on part of 
the plaintiffs, on rescinding the contract, to reimburse 
the defendant for advances or expenditures made by 
the latter to effectuate his faaud, although the plaintiff 
would have the benefit of such advances and expendi- 
tures on repossessing themselves of the whiskey. Nor 
will the doctrine of equitable subrogation be appled 
to re ‘lieve the dete nd: ant from a loss ocensioned by his 
own unlawful act. * * * The law cares very little 
what a fraudulent uasliae loss may be, and exacts noth- 

ing for his sake.” 
Guckenheitmer vs. lige wine, SI N. Y., 394, 

ISO, 


This is a much stronger case than ours. For in this 
ease the appellants will suffer no loss. Denial of re- 
lief only finds that they have indirectly restored that 


which they unlawfully and wrongfully took. It simply 


leaves the parties where they would have been if their 


bonds had not been taken. The payment to the State 
was made to effectuate the original wrong, and being made 
with moneys taken from appellant by means of that 


wrong, the appellees are not harmed by refusing sub- 
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rogation and leaving them where they placed them- 
selves. 

A collector of internal revenue deposited money be- 
longing to the Government in a saving bank. The bank 
being adjudged a bankrupt, he filed his bill against the 
assignee praying to be subrogated to the preference of 
the United States, and thus made a preferred creditor. 
On demurrer the relief was denied, the Court saying 
that this was not a case for subrogation, the deposit of 
the money in the bank was positively forbidden and 
the deposit there was unlawful. 

“The complainant, therefore, is not in a position to 
ask the aid of a court of equity to give him the fruits of 
an unlawful act, and to do so would encourage other 
officers in the violation of the law.” 

Wilkinson vs. Babbit, 4 Dillon, 208. 


The sentence quoted contains an idea worthy of care- 
ful thought. Laws should be obeyed and Courts 
should never encourage disobedience. Those whe 
disobey should be taught that honesty and obedience 
to the law is the best policy. And this lesson can only 
be impressed upon men willing to disobey by strictly 
enforcing penalties and by refusing to aid them in re- 
covering moneys spent in effectuating their purposes, 
or In endeavoring to protect their illegal securities. 

This Court has taken one step in this direction. 

Railroad Co. vs. Soutter, 1.3 Wadlace. 


And this case presents opportunity for another. 


Our case here, however, is the plain one of a plea of 
set-off. Appellant at worst was but a surety of the 
principal debtor to the State to the value of the mort- 


gaged property. This appears by all the facts as well 
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as by the judgment of the Supreme Court of Arkansas, 
in which, although a party, no Judgment was rendered 
against appellant. 

In this case it answers that the parties secking sub- 
rogation and their payments are indebted to it (to ap- 
pellant, not to the original debtor), in a sum greater 
than that demanded. 

The right of subrogation rests on principles of pure 
equity and should not be allowed where it appears that: 
the person seeking it is indebted to the person against 
whoin he is proceeding on any account in an amount 
equal, greater or less than the demand without first 
satisfying the debt. 

Coutes’ Appeal, , Watt. &@ S., 99. 
Nheldon on Subrogation, » ITZ. 


This proceeding was and is an attempt to foreclose 
the deed of May 2, 1877, indirectly, and thus to bar 
appellant from setting up the invalidity and illegality 
of the deed and bond thereby secured, as it could and 
would have done Wf a direct proceeding for foreclosure 
had been instituted. 

That this was intended was denied in argument 
below, but denials cannot change facts. 

[tis true that the bill prayed only that a Receiver 
be appoimted to operate the road and repay the sums 
expended by appellees with their costs and charges, 
and that a len against the property be decreed to exist 
in their favor and that it might be enforced (Tr. p. 20). 

sut in the final decree this process of Receiver was 
for some reason abandoned and a decree of sale sub- 


ject to appellant’s two deeds was taken. 
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The decree after finding the amount to be paid, pro- 
vides and directs that if it 1s not paid by a day fixed, 
‘The commissioner appointed by this decree shal 
proc eed to sell the Memphis and I ittle Roe k Riauilroad 
* for eash to the lnehe stbidder *~ * * and 
that said sale shall carry with it all the rights that 
should have accrued to a purchaser had said sale been 
made under said decree of said Supreme Court of the 
State of Arkansas, the title of the purchaser dating 
back to the 10th day of January, 1861, the date at 
which the lien of the State of Arkansas attached to said 
property, but, as the plaintiffs herein expressly waive 
the priority of lien in their favor as fixed by this de- 
cree, so far as the same might affect the holders of the 
securities named in the two mortgages executed by the 
defendant to Pierson, Matthews and Dow on the Ist 
and 2d a: ays ot May, 1877, it is therefore decreed that 
the purchaser under this decree te ake the property svh- 
ject fo the last tivo mortgages, @c. 


Now, as this sale is thus made subject to those two 
mortgages, and, as it covers the whole property men- 
tioned, subject to nothing but those ascii, it 1s 
apparent that it can convey nothing but appellant’s 
equity of relemption from those mortgages, and hence 
that it is nothing more or less than a strict foreclosure 
of both mortgages. And this when appellees did not 
sue as trustees of the first mortgage, and in a cause in 
which no sale was asked in their bill. Appellant was 
given no opportunity to contest the validity of the 
mortgage had it desired to do so; was compelled 
to meet an indirect attack based on it, in which 
it was and is contended it could not show the inva- 
lidity of that mortgage, and that, admitting its in- 
validity, appellants were entitled to decree; was given 
no opportunity to contest the amounts due on those 


mortgages, and yet its whole interest in the property 
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was decreed to be taken from it by sale. The justice 
of this summary proceeding is not apparent, nor 
does 1t seem that a litigant who resorts to such indi- 
rect measures for the purpose of preventing a full de- 
fense is entitled to great consideration. Nor is the differ- 
ence in effect between this proceeding and a strict 
foreclosure of the mortgages, one of which was not 
even mentioned, perceptible to the ordinary mind. 

Defendant was called into Court to answer a_ bill 
praying that the repayment might be worked out 
through a receiver, a proceeding which placed the-de- 
mand ahead of both mortgages, and which left the 
mortgagees to assert their own rights against appel- 
lant in proceedings in which it could defend against 
them. 

Without change of pleadings Or proceedings, it finds 
its whole interest in the property condemned to be sold 
for payment of a debt it did no. contract, in favor of 
parties who conveved the same property to it and who 
intervened between appellant and the State and paid 
the debt of their own accord, without request of or 
contract with appellant. It finds its mortgages practi- 
cally foreclosed. its property absolutely taken, and it 
naturally asks how such superstructure could have been 
built on such a foundation. 

[f nothing else appeared in the record, the strange 
turn the cause took on the day the decree was ren- 


dered would require a reversal. 


60 


IV. 


If appellees were entitled to the relief sought, there 
remains two questions arising upon the Master's report 
and exceptions thereto sustained and overruled for ex- 
uunination. 

Appellees claimed interest at eight per cent. per 
annum upon the amount paid the State, costs and all. 
The Master disallowed this, and allowed but six per 
cent., the lawful rate. The Court sustained an excep- 
tion to the Master’s finding in this regard, and allowed 
eight per cent. per annum from date of sale computed 
to date, and adced in face of decree, and eight per 
cent. on whole amount thenceforward, thus compound- 
ing it. 

We submit that this was error; that the Master 
should have been sustained, and but six per cent. al- 
lowed. 

The law of the State regarding interest is as fol- 
lows: 


“ All contracts for a greater rate of interest than ten 
per centum per annum shall be void as to principal and 
interest, and the General Assembly shall prohibit the 
sate by law : hutwhen no rate of interest ts agreed MPO, 
the rate shall be Sir per centum Per Aint, 


Constitution, Art. ALX., See 13. 


‘Judgments or decrees upon contracts bearing more 
than six per cent. interest shall bear the same interest 
as may be specified in such contracts, and the rate of 
interest shall be expressed in all snch judgments and 
decrees, and all other judgments and decrees shall bear 
interest at the rate of six per cent. per annnm, until 
satisfaction is made as aforesaid.” : 

Mansfidd’s Digest, Sec. 4741. 
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Referring to the facts, we find: 

1. This was not the debt of appellant. It never con- 
tracted with any one to pay either principal or any 
rate of interest. No judgment was rendered against 
appellant by the Supreme Court of Arkansas for this 
debt, because the contract was not appellant’s con- 
tract. 

2. Appellees paid the sum due the State without 
request of or contract with appellant. And further, 
they voluntarily intervened without request or leave 
of appellant five days before the final day for payment. 

The report of the Master is so germane that we quote 
from it freely : | 


“The complainants claim eight per cent. by reason 
that the original mortgage to the State, paid off by com- 
plainants, bears that rate of interest. * * * Node- 
mand for this rate of interest was made in the bill, 
unless it be the prayer to be subrogated to all the 
rights formerly held by the State of Arkansas. os 
The doctrine of subrogation is used to protect the party 
obhged to pay the debt of another; not to give him 
any new advantage or profit, but to retmburse bim and 
hold him harmless. It is in the nature of indemnity. 

“The Master has not been able to find authority 
directly on this question of interest, but he apprelhends 
that the general principles announced in the books in 
this character of cases point only to reimbursement. 

“The law regards the legal rate of interest as a just 
compensation for delay in the payment of money. 

“It might even be questionable, if the complainants 
should show that they borrowed the money at eight or 
ten per cent., whether the Court could allow them 
more than six per cent., hit complainants have not shown 
that they pad more than sia per eeit., WO, in fact, that 
they paid Hu liate i’¢ Sf, 

“ All question of place is eliminated, the rate beige 
six per cent. both in New York and Arkansas. 

- Lhere is MO contract OV privity hetareen complainants 
and defendant as to any rate of viterest. ‘The contract 
fer eight per cent. between the original company and 
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the State ceased and was at an end when the debt was 
paid to the State by the complainants, and the law 
raused an implied contract between complainants and 
defendant, that defendant should repay the amount 
advanced by complainants to the State, with legal in- 
terest at six per cent. * * * Complainants are 
resting their rights upon the charitable relief of a court 
of equity, not upon a contract between the State and 
defendant.” 


The Master might have added that there was no con- 
tract between the State and defendant, and that, as to 
interest, there was none between complainant and de- 
fendant; that the Court enforced against appellant the 
eontract of another, and that, doing so, it allowed these 
trustees to speculate upon their trust and assisted them 
in their speculation, is clear. If they could interfere 
five days before the day allowed for payment and make 
this speculation, they could have interfered a year be- 
fore. And had they known they could find so lberal 
a Court, they would doubtless have done so. 

The Master probably erred in holding that the law 
raised an implied contract that appellee should repay 
the amount paid the State, if he means to say that this 
implied contract was raised by the fact that appellant 
owned or held the incumbered property. No such 
contract is raised by that fact. The whole responsibil- 
ity of appellant was measured by the value of the 
property. It might let the property go, and, if it chose 
to do so, it was under no further responsibility by con- 
tract or otherwise. 

This is the measure of its hability in any case. And 
in this case it only denies that it is subject to this 
hability on the grounds hereinbefore stated—v. e., that 


the bonds were invalid and that the parties paving 


) 
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this debt are indebted to it in a sum greater than that 
paid. 

If appellant is mistaken in its contentions there is 
am express contract contained its deed of May 2, L877, 
on which it might have been held had proper suit been 
brought. If that deed is valid) then appellant was 
bound upon its contract against incumbranees and of 
warranty. But if these parties had sued upon this 
covenant no one would have contended that they were 
entitled to more than legal interest. So that by a court 
of equity they are allowed to make a profit in the 
transaction which a court of law would not allow. 

The Master is right in saying that there is a dearth 
of authority in regard to this question. After most 
extended examination we have found no ease in which 
more than legal interest has been claimed much less 
allowed. And we cite this fact as the most conclusive 
authority. There have been many such cases, and, 
doubtless, some of them have been prosecuted by good 
lawyers. And the fact that such claim has not been 
made before is persuasive against it. 

Nor does the learned counsel for plaintiff furnish any 
authority. His brief on this subject is a model for 
brevity and dogmatism. It was in these words: 

“As to the interest on the decree it is hardly worth 
while to discuss that. The decree subrogates the plain- 
tifts to the rights of the State. ‘This, of course, carries 
the right of the State to costs, interest, and all other 


rights which the State might have had incidental to 
the decree.” 


More reasons and less, “of course,” would have been 
more satisfactory. 


In absenee of direct authority we must look for 
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that which is called analogous. And so looking we 
find mueh which shows that appellees were not entitled 
to this speculation. 

B, surety on a guardian’s bond, compromised with 
the ward for a less sum than was justly due her, and 
took an assignment of her claim. Held, that notwith- 
standing the assignment, he was, in equity, only entitled 
to demand indemnity from his principal, and could 
only recover the amount he paid with legal interest. 

Blow vs. Maynard, 2 Leigh, 54. 


R. became surety for TF. to K. Afterwards Kx. sold 
the bond to KR. for Confederate currency. Held, that 
R. could only recover from I. the value of the Confed- 
erate money he paid K. for the bond, with interest from 
the date of payment. 

The Court says, p. 752, that the surety had the right 
of subrogation. 

‘But only for mdemnity.” - * “Bo that 
upon the principle of subrogation, as upon an implied 
contract of indemnity the surety is not entitled to 
recover from the principal a greater amount than he 
has paid for him.” 

hvendrich vs. horney, QP Grratt., 740. 


In Rushforth ex parte, 10 ys 409, 420, and in 
Butcher vs. Churehill, 14 Ves., 567, Lord Expon estab- 


lished the principle 


“That where the surety gets rid of and dise harges 
the .obligation for less than its full amount he cannot. 
as against his principal, make himself a creditor for the 
whole amount; but he ean only claim as against the 
principal what he has actually paid in discharge.” 


Also see Reed vs. Norris, 2 Myl. & Cr., 361 
Burge on Suretyship, 361, 265. 
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And so the law is held in Arkansas : 

A surety who had paid the debt in depreciated bank 
paper was held only entitled to recover the value of 
that paper. 

“ Adams, by discharging the debt, only entitled bim- 
self to indemnity out of the decedent’s estate. He 
could not make it a matter of speculation. He sued in 


an equitable action and should recover only what justice 
would give him” * * * 


Jordan, Ad., vs. Adams, 7th Ark., 351. 


Surely, unless all these Courts were mistaken, the 
appellees were not entitled to speculate off appellant 


by charging this excessive interest. 


V. 


Were the appellees entitled to compensation as trus- 
tees and to counsel fees ? 

They claimed both in the bill, the Master allowed 
both; exceptions to his report on this behalf were 
overruled and both allowed and decreed against appel- 
lant. 


The amount of principal composed of the 


sum paid the State and eight per cent. 


Cc 


tee 


hy 
The appellees were allowed : 


For their services..... ....... $15,080 00 


sé ec 


counsel fees......... 14,500 O00 


29 580 ST 
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Or more than eleven per cent. of the amount re- 
covered. 

For the principal sum a lien against the property 
was declared. 

For trustee and counsel fees judgment without len 
was rendered against appellant. 

This shows that the Court did not consider appel- 
lant liable for the trustee and counsel fees because they 
had paid the State; nor because they were entitled to 
subrogation, but for some other reason. 


That in decreeing subrogation it was enforcing some 


other equity or contract, and this must have been 
based on appellant’s deed of May 2, 1877. 

If, as we have contended, that deed was void be- 
cause mudtlum prohibitum, no contract therein contained 
eould have been enforced, and if this Court thinks 
with us that that deed was void, the whole decree will 
fall and no further argument will be necessary. 

But we now argue it on the assumption that the | 
Court below on the main question was correct—that | 
the deed was valid. 

First, as to the facts and legal positions of the 
parties. 

1. At the time the property was conveyed to appel- 1 ! 
lant and at the time the deed of May 2, 1877, was ex- , 


ecuted by appellant the State mortgage was an out- 


standing INCUMBRANCE upon the conveyed property ; 


and this fact was known to all parties to the transac- 


tion at the time. 
2. The deed of May 2, 1877, executed by appellant 


and accepted by the trustees, contained covenants that 


appellant “Jawlully seized and possessed of the sid 


O7 


eranted property has good right to convey the same in 
manner and form as aforesaid, and that the same is 
clear of all ineumbrance except the above-described 
mortgage of the Memphis and Little Rock Railroad 
Company and as hereinbefore recited! and that it will 
forever warrant and defend the title thereto against all 
lawtul claims whatsoever.” 

By its purchase of the property subject to this in- 
cumbrance, appellant became to the value of the prop- 
erty a surety for the debt due the State. But the 
Court, following the well-established principle that the 
contract of a surety shall not be extended beyond its 
fair and intended import, did not hold appellant liable 
for these trustee and counsel fees as surety—other- 
wise the decree would have added these to the amount 
for which hen was declared and sale ordered. 

Consequently the appellant was charged with these 
exorbitant and oppressive fees as warrantor or because 
of some other provisions of the deed. Let us see what 
they were. 

The decree contains these two provisions : 

“ Fourru. Said railroad Company, as reorganized, 
will, from time to time, as incurred, pay all charges, 
costs, expenses and compensation of the said party of 


the second part and their successor and successors, 
or survivor or survivors, In or about, vr fur the exe- 


' The only mortgage previously recited or mentioned in this 
deed at all is in the copy of the certificate of the trustees on the 
bonds and is, *‘ said mortgage or deed of trust is made subject to a 
prior mortgage for $250,000.” This was the preference mortgage 
executed by appellant, whose name is the Memphis and L. R. R. 
Co. ‘tas reorganized.” The words ‘tas reorganized,” which distin- 
euish appellant from the old Memphis and Little Rock Railroad 
Company, the debtor to this State, were doubtless inadvertently 
omitted by the draughtsman. 
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cution of said trust, and will in all things keep the said 
trustees or their successors fully indemnified and saved 
harmless of, from and against all costs, damages, 
charges and expenses which said trustees or their suc- 
cessors nay sustain or be put to in consequence of ac- 
cepting this trust, or of anything which may be done or 
omitted to be done under it, saving only such damages 
as may arise from any culpable act or neglect of said 
trustees.” 

SEVENTH. And the party of the first part hereby 
agrees thatsaid party of the second part, them successor 
or successors, or his or their survivor or survivors, 
may appoint and employ at the expense of the said 
trust estate, all such attorneys, counsellors, agents, 
clerks, cashiers, bookkeepers, enginecrs or other agents 


as may he reasonably HNCCESSAVIY tii the execution of 


Alt or the TPuUsts here di wo" hereby declared OF ereated, 
and may fix their compensation. 


The deed declared and imposed but one trust *. 

On default the trustees were to take possession and 
operate the road or at the option of the bondholders 
sell it. 

It is not alleged in the bill that appellant had made 
default in payment of principal and interest of these 
bonds and in fact when the bill was filed it had not. 

It is not pretended that at any time before the de- 
cree was rendered the appellees, as trustees, had taken 
possession of the conveyed property ; or that they had 
operated the road ; or that they had sold the property. 

These were the only trusts imposed or assumed. 
Neither has been performed. 

It was only for “the execution of the trusts” that 


the trustees were entitled to compensation or authorized 


* They were also to act as trustees or commissioners of a sinking 
fund, but for this a special compensation was provided, and this 


sinking fund trusteeship cuts no figure in this case. 
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to employ counsel, and these words ‘‘ the execution of 
the trusts” were limited and confined by the words 
“herein or hereby declared or created.” 

Neither of the trusts declared or created by the 
deed have been executed.” The compensation to ap- 
pellees and their counsel is claimed because the trus- 
tees did something else. 

This “something else ” they say were required by 
the act or neglect of appellant in not paying the State 
debt. 

But, 1. They did not call on appellant to pay it. 

2. They intervened and paid five days before the 
final day of payment, and now constet that the appellant 
might not have paid had they asked it to do so, or had 
they waited until the day given for payment ; and 

3d. They knew of this incumbrance when they ac- 
cepted the deed and provided their own remedy by 
accepting covenants against incumbrance and of war- 
ranty. 

And the question is, will the Courts in favor of these 
parties extend the contract to cover what is not cov- 
ered by its words in any fair import ; what was not in- 
tended by either and to include something which was 
provided for in another way ? 

They claim these exorbitant sums because they were 
trustees. 

But their right to intervene and to have subroga- 
tions, accrued from their being holders of the legal 
estate. Holding that they had this right whether 
trustees or not. Their trusteeship was a mere incident 
which neither bettered nor injured their condition. 


Their being trustees might give them some rights 
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against the bondholders. If they represented any one 
as their trustees; if as trustees they acted for any one 
or for the interest of any one it was for the bondholders, 
for clearly they did not, and do not now, act for the 
interest of appellant. They have been and are mani- 
festly hostile to appellant and its rights and interests. 
They assisted in taking these illegal bonds from appel- 
lant—they are endeavoring to enforce them against 
appellant. How, then, can they ask appellant to pay 
them for their action and reimburse their expenditure 
for counsel, &c.? How can they ask the Court to ex- 
tend a contract beyond its manifest import and extent 
for their benefit ? 

It was contended below before the Master (see Brief, 
&e., p. 270) that if these demands were not expressly 
contracted for the appellants were entitled to compen- 
sation and counsel fees, because trustees are inherently 
entitled to compensation and reimbursement. And for 
this were cited Cowdrey vs. Galveston R. R., 93 U.S., 5, 
352 ; Jones on KR. KR. Securities, Sec. 547; Perry on 
Trusts, See. 910. 

And as a general proposition this is admitted without 
authority. When trustees act as trustees because of 
and in discharge of their duty as trustees they are so 
entitled. But from whom? Clearly from those for 
whom they act, and just as clearly not from those 
against whom they act. Thus Mr. Jones : 

“Their rights go even further than this; for if the 
trust property prove insufficient to reimburse the trus- 
tees for their proper expenses and reasonable compensa- 
tion they may call upon the bondholders in whose be- 
half the trust was created to pay them. It is immaterial 
that the deed of trust makes no provision for the pay- 
ment of these charges ; this is a legal right which neces- 
sully attends the administration of the trust. The 


franchise and property conveyed to the trustees be- 
come charged with a hen in their favor, and they re- 
main so charged until the trustees themselves do some- 
thing that operates as a discharge of such lien.” 

Jones on Railroad Securities, 547. 


And Mr. Perry and this Court say the same in effect. 
[f the trustees take possession and sell, the estate be- 
longs to and is administered for the bondholders, and 
when paid out of the property or its proceeds they are 
paid by the bondholders. 

We submit that as their trusteeship here was a mere 
incident both to these actions and to the relief sought- 
neither giving nor withholding rights, and that as 
they did net act as trustees tor appellant they 
have no demand against appellant for their compensa, 
tion or counsel fees unless it be given them by express 
contract, and that it was not so given is just as clear. 
Courts do not amplify contracts to cover foreseen con- 
tingencies, for which parties have provided their own 
and a different remedy. 

This was done by the covenants. If injured their 
remedy was by an action at law on the covenants. 

They accepted a deed containing these covenants, 
and it is well settled that their remedy was by action 
on the covenants. 

Yeates us, Pryor, 11 Ark, rh. 
[loppes vs. Check, 22 Ark., 58: 
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No case in the State has been decided where the 
covenant against Incumbrances had been broken, but 
the principle is the same, that is, when a party has by 
contract provided his remedy he must resort to that 


remedy. Andifasa matter of charity or equity a 


(2 


court of equity grants the party protected by such 
covenants the relief of subrogation it surely should 
vive him no greater damages than his contract entitled. 
Or conversely when it intervenes against defendant to 
sive relief against it in some other way it should not 
make his situation worse or give any greater damages 
against him than his pursuer could have recovered had 
he sued upon the contract. 

That in a suit upon the covenants against imeum- 
brances no compensation or counsel fees could have 
been recovered is well known. It is to be remembered 
that these damages are not for services in defending 
the action brought by the State, but for prosecuting 
this action. 

The measure of damages in an action for the breach 
of the usual covenants in a deed is the purchase money 
with interest. Nothing can be allowed for improve- 
ments and the increased value of the land 

Carcil vs. Jacks, 43 Ark., 439, 450. 
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Logan vs. Moulder, 1 Ark, 310. 


In the last case the Court, p. 524, says : 


The consideration money and interest is the com- 
pensation in damages that the vendee is entitled to re- 
cover and the covenant or deed is evidence of that 
value. The interest is given to countervail the mesne 
profits that the grantor is Hable for and is or ought to 
be commensurate in time with these legal claims of the 
mesne profits. The consideration money is the amount 
agreed on by the parties themselves. What is it that 
the vendee has parted with or the vendor received ? 
Merely the purchase money with interest; certainly 
then the vendor should not be lable where there is no 
intention or evidence of fraud to a greater extent than 
his vendee has been injured; and that is the consider- 
ation money and interest. To establish any other 
principle would be in most cases to commit great and 


palpable injustice and 
ruin. 


in many certain and speedy 


2. We submit that appellees have no standing in a’ 
court of equity and no right to equitable rehef, because 
they had a plain, adequate and complete remedy at 
law; and this of their own selection. 

We concede that when a junior incumbrancee pays off 
ation when 


cy 
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a prior incumbrance, he is entitled to subro 
it is necessary for his protection against intervening in- 
cumbrances. 

But here there were no intervening Incumbrances. 
Appellant became and was a surety to the State for 
the old or debtor company for a debt which the prop- 
erty pledged was amply sufficient to pay. 

By its purchase appellant assumed no duty to ap- 
pellees. It was not their surety. 

Whatever rights accrued to appellees from appellant 
arose only from its deed of May 2, 1877. 

Conceding the deed valid, appellant thereby cove- 
nated against inewmmbrances, and appellees accepted 
that covenant. 

This was not an action of surety against surety, nor 
of junior incuinbrancees against mortgagor and inter- 
rening incumbrancee, but of 

Covenantee against covenantor. 

In such cases subrogation is not decreed, because it 
is not necessary and because the party has a plain, 
complete and adequate remedy at law by action on the 
covenant. A remedy selected by himself, contracted 
for and amply sufficient. 

A vendee in possession, in the absence of fraud, can- 


not resist payment of purchase money on ground of 
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defects in title, because his remedy is upon his cove- 
nants. 


Hopypess vs. Check, supru. 


Equity is only for those who are remediless at law. 
This appellees were not. The existence of this Incum- 
brance was known and, appellees protected themselves 
against it by demanding and accepting the proper cove- 
nant. There is no pretence of fraud. If appellant 
has done any wrong it has sunply committed a breach 
of covenants, and the remedy for this is at law. 

The true and leading principle guiding the inter- 
ference of a court of eqmtw is that damages at law 
will not in the particular case afford a complete remedy. 

1 Story ’s Kq. Jur., § 717. 


That is not the ease here. Not only did the par- 
ties select the covenant as their security, but they took 
pains to assure the Court that appellant was abund- 
antly able to pay the debt. Subrogation, therefore, 
Was not necessary for their reimbursement. There was 
no ground for equitable interference. 

Nor was there any ground based on the prayer of the 
bill. That was that the Court might subrogate them 
placing their lien subordinate to their own mortgage. 
This they could do themselves, and it is a strange thing 
toask a Court to do for you what you can do for 
yourself without its aid. 

Had their bill been against the Trustees of the Pref- 
erence Mortgage (the deed of May 1, 1877), praying 
subrogation as against that morteage, there would have 
been ground for equitable relief. But it was not. They 


did not even make the trustees, or any one connected 
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with that mortgage, parties. Their failure to do so was 
made ground of demurrer, so that it cannot be said 
they omitted these parties unintentionally. 

The action is by Grantee vs. Grantor; Convenantee 
vs. Covenantor, and shows no necessity for chancery 
intervention. 

We respectfully ask a reversal of the decree below. 

b. C. Browy, 
Solicitor for Appellant. 

Ditton & SWAYNE, 

JoHN C. Brown, 

Of Counsel. 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, 1885. 


NO. 2792. 


THE MEMPHIS AND LITTLE ROCK RAILROAD 
COMPANY (AS RE-ORGANIZED), 
Uv. | 
RoBberT lh. Dow, WATSON MATTHEWS AND 


CHARLES MORAN, Trustees. 


——_————, 


Appeal from the Circuit Court of the United States for 
the Eastern District of Arkansas. 


BRIEF FOR APPELLEES. 


HISTORY OF THE CASE. 
The appellees filed their bill in the court below against 


the appellant, in which they alleged the following facts: 


The Memphis and Little Rock Railroad Company was 
incorporated by a statute of Arkansas, approved January 
11, 1853, acharter which gave to the Company power to 


borrow money en its credit, and on ‘‘the mortgage of its 


(2) 
charter and works.’’ (See Sec. 9, Lec. 1/4.) In order to: 
build its road, the Company issued its bonds for one million 
three hundred thousand dollars, secured by its mortgage on 
its road, its charter and all its property; all being dated 
May 1, 1860. 

On the 10th day of January, [861, the Company bor- 
rowed, for alike purpose, from the State of Arkansas one 
hundred thousand dollars, and to secure the payment of 
that sum it executed a mortgage to the State, by which it 


conveyed its railroad and rolling stock. 


On the Ist day of March, 1871, the Company issued, 
for alike purpose, bonds to the amount of one million 
dollars, secured by a ‘‘second’’ (bond) mortgage of that 
date, on the road and other property of the Company. 
This ‘*second’’ mortgage contained a power of sale, under 
which the property conveyed was sold on the 17th day of 
March, 1872, subject to the two prior mortgages ; and the 
purchasers organized a new company forthe operation of 
the road, called the ** Memphis and Little Rock Lat/way 
Company.’ 

On the Ist day of December, 1873, the Ladheay 
Company made a mortgage te the New York Guaranty 
and Indemnity Company, conveying the road, with rolling 
stock and other property, to secure the payment of bonds 
issued by it, on account of the construction and equipment 
of the road, to the amount of two millions six hundred 
thousand dollars. After its execution, William S. Pierson, 
Watson Matthews and k. K. Dow were substituted as 


Trustees in this mortgage in the place of the Guaranty 


- 


- 
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and Indemnity Company, and on the 28th day cf June, L 


> ~ 
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they filed a bill for its foreclosure in the court below. Pend- 
ing the suit by proper amendments, the Memphis and Little 
Rock Railroad Company, and the trustees named in its 
mortgage of May 1, 1860, were made parties, anda fore- 
closure of that mortgage was prayed also; the result of 
which proceeding was a decree rendered on the Ist day of 
November, 1876, which fixed the amount due on the 
mortgage of May 1, 1860, at $1,088,348.80, and the 
amount due on the mortgage of December 1, 1873, at 
$5,016,000, for the payment of which sums the property 
embraced in the mortgages was directed to be sold for the 


foreclosure of the equities of redemption. 


At the sale) made under this decree, the property was 
bought by Pierson, Matthews and Dow, in trust for a 
majority in value of the holders of the bonds of the Lat/way 
Company, and these organized the appellant company, which 
is called the ‘*Memphis and Little Rock Railroad Company 
(as re-organized ),’? on the 28th day of April, 1877, fixing 
the stock of the Company at $1,500,000 ; and upon this the 
appellant went into possession of the road and other 


property. 


Onthe Ist day of May, 1877, the appellant issued 
bonds to the amount of $250,000, and executed a mortgage 
of that dute on its road and other property to secure their 


payment to Pierson, Dow and Matthews. 


On the 2d day of May, 1877, the appellant issued 


other bonds to the amount of $2,600,000, secured by a 


(4) 
second mortgage of the same date on the same property 


to the same parties. 


In the meantime the State of Arkansas had brought 
a suit in one of her courts for the foreclosure of the 
mortgage made to it as above — stated, against the 
Memphis and Little Rock Lazlroad Company; and_ pend- 
ing that suit, the appellant, on its own motion, was made a 
defendant therein. On afinal hearing, a decree was rendered 
in favor of the State as prayed, and the appellant herein 
took the cause, by appeal, to.the Supreme Court of the 
State, where it was decreed, on the 4th day of March, 1852, 
that there was due the State on its mortgage the sum of 
$202,133.32, with interest thereon from December 22, 
1879, at eight per centum per annum, and that unless that 
sum, with costs of suit, should be paid by the 50th day of 
March, 1882, the property embraced in the mortgage 


should then be sold. 


Finding that the appellant did not intend to pay off 
this decree, and that the property was about to be 
sacrificed, the appellees, for the protection of their trust, 
on the 25th day of March, 1882, paid off the decree to the 
State, the amount paid being $239,672.71. | 


The appellant having failed and refused to repay said 
sam, the bill prayed that the trustees might be subrogated 
to the rights of the State, that a receiver might be 
appointed, that they might be decreed to have a lien on the 
property, and that it might be enforced, subject to the lien 


of the mortgage of May 2, 1877. 


(5) 
The defendant filed an answer containing a demurrer, 


and also filed a cross-bill. ( 2ec. 45, et seq.) 


The strong points in the demurrer ave, that the State 
of Arkansas and the trustees named in the mortgage of 
May Ist, 1877, are not made parties, and that the Court 
had no jurisdiction to grant the relief prayed, though the | 
bill showed the requisite citizenship of the parties. It is 


not necessary to waste any time on that. 


It is needful now that we shall endeavor to give 
something like a synopsis of the answer and cross-bill. The 
difheulty of the task is by no means trifling; for, in order 
to understand them, one must go through certain meta- 
physical processes quite unfamiliar to the judicial mind ; 
and it is indispensable to a right comprehension of these 
pleadings, in the spirit in which they were written, that all 


legal conceptions shall be left behind. 


The answer admits the organization of the three 
Companies that have successively operated the road in 
question, the execution of all the mortgages named in the 
bill, and the foreclosures as therein stated, and that it is in 
possession of the road and the appurtenant property that 
was sold under the decree of the United States Circui. » 


Court for the Kustern District of Arkansas. 


Though the answer doves not deny an allegation made 
in the bill ( 7tec. 39), that the net income of the road for 
L880 bad been $303,998.70, and considerably more than 
that in LSS1, it asserts that the road, and other property 


connected with it at the time of the organization of the 


(6) 
defendant company, did not exceed in value $1,000,000 - 


and then the answer proceeds to make the following 


assertions : 


The bondholders who had purchased at said judicial 
sale organized the defendant Company on the basis of 
$1,500,000 of paid-up stock, issued to themselves. The 
articles of organization provided for the issue of the bonds, 
and the making of the two mortgages, to secure the sume, 
ona plan which was afterwards carried out, as shown by 
defendant’s morteages of May Ist and 2d, IS77, and 
required that the bonds to be secured by the Iast mamed 
morteage should be distributed equally among the holders 
of bonds secured by the mortgage executed by the 
Memphis & Little Rock Railway Company on the Ist) day 
of December, 1875. As to the $200,000 secured by the 
first named morteage, it was provided that the trustees 
therein mentioned should use them **for the payment of the 
liens on the property reserved by the decree, and of money 


borrowed to make the cash payment required by the 


decree. 


These are all the facts of the slightest signiticance that 
are stated in the answer; the remaining part of. it, 
consisting of many pages, being devoted to what, by 
courtesy, we may call an argument, ostensibly intended to 
show that the bonds thus issued, and the morteages 
executed for their security, are invalid. On a first 
examination, it would seem that this argument might well 


defy any aceurate analysis, but, on a careful inquiry, it 
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will be found to contain nothing intelligible but what will 


readily come under one of the following heads : 


l. The original Charter of the Company contains this 
provision : 

“The said Company may, at any time, increase its 
capital to a sum) sufficient to complete the said road, and 
stock it with everything necessary to give it full operation 
and effect, either by opening books for new stock, or by 
borrowing money on the credit of the Company, and on 
the mortgage of its charter and works.’ (Pec. 55, ) 

The defendant could not therefore have any ‘*power to 
issue bonds, or to mortgage its charter and property, or 
either, save to secure payment of moneys borrowed to 


complete and stock its road.’ ( Ree. 55.) 


2. The Company received no consideration for the 
bonds. ( Rec. BS. ) 

3. The purchasers of the road, in organizing the 
Company, were ‘dealing with themselves,’” and the 
corporation thus organized was but their ‘‘creature.”’ 

{. The tirst directors elected only owned tive shares 
of stock each. (dec. 58.) 

5. These directors bought their shares at a nominal 
price. (Lec. OS.) 

6. They also bought at the solicitation of the 
trustees. (Ji. ) 

7. They were also persons of no experience in 


matters of this kind. (¢d.) 
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8. They ‘‘were wholly incompetent to foresee the 


b 


consequences of the transaction.’’ (e. g., the defense made: 


in this suit. Jtec. 58.) 


9, They only earried out the wishes of the 


bondholders. 


10. *‘*The parties controlling the whole matter were 
both vendors and vendees, and could, and did, dictate their 


own terms without fear or @pposition.’’ 


11. All the while the defendant was ‘‘acting under 
the coercion of said bondholders, and their said agents and 


trustees.”’ (tec. 59.) 


12. The holders of the bonds are necessary parties to: 


this suit. (/d.) 


13. Defendant makes no objection to the first mort- 


gage, or to the bonds secured thereby. (/d.) 


14. The statement made in the deed, conveying the 
property to the defendant, that the bonds of the old Paz/- 
road Company and the fadway Company amounted in all 
to $2,600,000 was untrue. The aggregate of the bonds is- 
sued by those two Companies was nearly $7.000,000. ¢ 2ec.. 


62.) 


15. None of the bonds of either of those Companies 
were ever taken up and surrendered to the defendant. 


(Pec. G3.) 


16. The issue of the bonds by the defendant, and 
payment of interest on them, hindered it from repairing 


and improving its road and equipments, and embarrassed it 
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in the operation of its road, and in the discharge of. its 


duty to the public and to its stockholders. (2?ec. 63. ) 


17. The intention of the bondholders, their trustees 
and agents in issuing the bonds was to induce innocent peo- 
ple to think that the road had been improved to the extent 
of the proceeds of their sale, so that they might give 
more for the stock on that supposition. Accordingly the 
stock has been sold to persons who have been thus misled. 


( Rec. 6-4.) 


% 


18. Each holder of bonds and stock knew at the time 
of receiving it that the aggregate amount of both exceeded 


the value of the property. (tec. 65.) 


1%. The bonds and stock ‘‘were issued and distributed 
at one and the same time, and as a part of the same trans- 


action.”’ (Lec. 65.) 


20. The stock having got into the hands of bona fide 
purchasers, constitutes ‘‘a liability on defendant which it 


cannot deny or escape.’’  ( Lvec. 65.) 


21. Every one who has ever become the owner of any 
of the bonds was bound to know that they were illegal. 


(Rec. OB.) 


22. After the road was advertised to be sold 
under the decree, in favor of the State of Ar- 
kansas, Dow ecame _— to Little Roek, and ‘*in- 
cited another party to worry and harrass defendant 
by making an application to have a receiver appointed to 


take possession of its property, and to use the same in pay- 
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ing said judement :”’ [decree :] and so he should not be al- 


lowed any fees and charges as trustee. (Lec. 07.) 


23. Defendant had no notice that plaintiffs intended to 
pay off the decree in favor of the State. (Lec. OF.) 

24. Nor didit ask them to make said payment. ( Z¢/. ) 
Nor did it consent tothe payment.  ( /¢/.) 


26. Nor did it promise to repay the money. ( Ii.) 


oi. Nor did it have notice that the commissioner ap- 
pointed to carry out the decree was about to report the piy- 


ment to the court. (lec. 6S.) 


28. Nor that a deeree of confirmation would be asked 


for. ( Id. ) 


29. Defendant was not present when the report) was 


tiled, or the decree of confirmation was rendered. = ( /d. ) 


30. The debt for whieh the lien of the State was 


fixed on the road was not the debt of the defendant. (/d. ) 


41. No personal judgment was rendered in favor of 


the State against the defendant. (/d.) 


32. At the time that the defendant intervened in the 
suit brought hy the State, it was under the ‘‘*eoercion’’ of 
the **bondholders, and their agents or trustees.”’ ( /d.) 


“pep 


35. When defendant paid the several installments of 
‘interest on said bonds, except in one instanee, it was under 
like coercion, and it was ‘before its present managers and 
stock-owners knew that said bonds were issued without 


consideration, and while they believed that the proceeds of 


( 32 j 
said bonds had been apphed to the betterment of defend- 


ants’ railroad. (7d. ) 


St. The interest paid by defendant on the bonds ex— 
ceeds the amount paid by the plaintiff to the State. (Lec. 


HO.) 
Such are the contents of the answer. 


The defendant also filed a cross-bill against the plain- 
tiffs in the original bill, in which was set forth, the ineor- 
poration of the Memphis and Little Rock Railroad Com- 
pany, its mortgage of May Ist, 1860, its mortgage to the 
State of Arkansas, and the other matters making up the 
history of that Company, and that of the Railway Company 
and its own, very much in the same manner in- which the 
same facts are narrated in the original bill. It also states 
that the Memphis and Little Rock Railroad Company re- 
ceived from the State of Arkansas the bonds of the State, 
“mounting to $1,200,000. The following new facts were 
also asserted: Of the $2,600,000 of the bonds issued by 
the Radivay Company $2,400,000 were placed in the hands 
of one Tinker,said Dow and William S. Pierson, as trustees, 
for the purpose of taking up the first mortgage bonds of 
the old Ra//road Company, and the Arkansas State Bonds 
which had been assigned by the latter Company, and pay- 
ing off liabilities for rolling stock ; and of the bonds placed 
in the hands of said trustees not more than $2,100,000 were 
actually issued. (fee. 79-83.) It is admitted that the 
defendant purchased,subject to the lien of the State, for the 


money lent. In the answer, it is stated that the property of 
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the defendant, at the time of its organization, did not exceed 
in value $1,000,000. (Ree. 53.) In the cross—bill, 
tiled on the same day with the answer, it Is asserted that 
the property was not worth more than $1,000,000, subject 
to the mortgage to the State. (/?ec. 89.) Following this 
statement for many pages,the cross-hill seems to be an exact 
copy of the answer. The prayer is, that the mortgage of 
May 2, 1877, and all bonds secured by it, may be de- 
clared to be void ; that the defendants and all holders of the 


honds may be injoined from any attempt to enforce either. 


Afterwards the plaintiffs filed an amendment to their 
bill, in which they asserted that all the shares of stock ever 
issued by the defendant contained on their face the follow— 


ing words: 


‘*The holder takes this stock subject to $2,850,000. of 
bonds of the Company, which are secured by two mortgages 


duly recorded.’ ( ftec. 25/1.) 


The defendant, in its answer to this amendment, says: 
That it is true that all the certificates contain those words, 
but at the time these certificates were issued the defendant 
was under the ‘‘coercion’’ of Pierson, Matthews and Dow, 
who had bought in the road, at the foreclosure sale, for the 
holders of the bonds of the Railway Company, and under 
the coercion of the said bondholders themselves, and that 
they caused these words to be inserted ‘‘as a part of their 
original conspiracy to defraud and wrong this defendant, 
and with intent to stop defendant from seeking relief against 


said bonds and mortgages, and from asking and obtaining 
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any relief from the wrong perpetrated upon it by its. said 


vendors.”’ ( fvec. S54.) 


The amendment to the bill having repeated the charge 
that the defendant had long paid interest on the bonds, the 
answer states that when the interest was paid on the first 
days of January, 1879, 1880 and 1581, it was done ‘by the 
direction and coercion ef’’ the wrong-doers aforesaid. That 
the reason that the interest that fell due January 1, 1882, 
was paid was that the bondholders threatened suit if it was 
not paid, and one of them did actually sue in less than a 
week after his legal right to do so had accrued! | Under 
these circumstances one of the stockholders of the defendant 
offered to advance money for the defendant, and to pay the 
amount of the coupons for interest on receiving an assign- 
ment thereof, ‘*but said bondholders, being desirous to ob- 
tain an advantage of defendant, and taking advantage of its 
distressed circumstances, refused to accept payment from 
any one but defendant itself ;°° upon which the said stock- 
holder eaused the coupons to be taken up at the bank where 
they were made payable, ‘tin the name of, and as though 
paid by, defendant,’’ This ‘*payment was coerced by the 


gainst defendant,’ and 


Gos 


proceedings threatened and taken a 
‘*was not made voluntariy by the defendant,’’ and defend- 
aut has never paid any of the money back to the aforesaid 
stockholders, (2ec. 355). Further, ‘*to show the animus 
and intent of said bondholders,’ defendant says, ‘*that by 
the terms of the mortgage on the non-payment of any in- 
stallment of interest for sixty days the bondholders have the 


right to declare the entire debt due, and to foreclose the 
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mortgage, but, that though the defendant has made such 
default for more than sixty days, the bondholders will not 
elect to foreclose, hut one of them has actually sued on the 
coupons ! Not only this. but the latter threatens to eet 


’ 


judement and to issue execution! **Phat said suit is wholly 
unnecessary ; that it is instituted wholly to harrass and annoy 
defendant, and to prevent it from setting up its meritorious 
and just defense to said coupons and bonds, sit might, and 


would do, in a court of chancery if suit for foreclosure of 


said mortgage had been commenced !’> ( dec. SIS.) 


Further answering, defendant says, **that the plaintiff: 
and their beneficiaries are indebted to it in more than S500, 
O00, for interest already paid,” for which it prays that it 


may have judgement! 


And it further says, **that while Dow was president of 
defendant he caused more than $400,000 of the interest to 
be paid to the bondholders, and for this amount it prays 


judgment agaimst him! (Lec. SOO.) 


Moreover, Dow,while president as aforesaid, speculated 
in the bonds and stock of the Company, and he had said in- 
terest paid in order to aid him in his speculations, and 
he has rendered no account to defendant of the money thus 


made. ( lec. SOL. ) 


The defendant then tiled with this answer a copy of the 
papers in a sult broueht by it against the plaintiffs in this 
suit and various holders of its bonds on the chancery side 
of the United States Circuit Court for the Southern District 


of New York. The bill in that suit is almost a copy of the 


Ae 


| 
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eross-bill in this, as far as this cross-bill goes ; but it alse 
charves, with some little pretence of certainty, various acts 


of fraud against the trustees. | Rec. 263-60.” ) 


The plaintiffs, in the present suit in the court below, 


=. 
excepted to the answer as cont:ining no defense, and asked 
for a decree as for the want of an answer. (ec. 245.) 
They also demurred to the ecross-bill for its want of 
a equity. (Pec. 246.) 
soth of these were sustained. (tec. O15.) 
A reference was made to a master to ascertain : 
1. The amount of money due plaintiffs on account of 
payment of decree in favor of the State of Arkansas, 
2. ‘The amount due plaintiffs for expenses, services, 
~~. 
costs and attorneys’ fees. ( ldee. O76.) 
| Qn the coming in of the report a final decree was ren- 


dered as praved in the bill, and the defendant appealed. 


As the defendant tiled with the amendment to the 


answer a copy of the proceeding pending im the United 


States Cireuit Court for the Southern District of New 


York, it may be as well here to notice the subsequent his- 


tory of that proceeding. The Case Came on for tarsal hear- 


ing, and was areued before his honor, Judge Wallace, 


Whose opmion in the cause ‘will be found reported in the 


9th volume of the Federal Reporter, p. 588, in the foliow- 


Ing words : 


‘Wallace J. The complainant’s bill is filed against 
the trustees and holders of the mortgage bonds of the com- 
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plainant for $2,600,000, and the mortgage upon its corpor- 
ate franchises and property for securing the same, executed 
May 2, 1877, seeking to annul the bonds and mortgage, 
upon the ground that they were issued, and executed, by 
the complainant without corporate power in that behalf. 
‘*A brief statment of the facts relating to the creation 
of the mortgage bonds, their origin, consideration, and pur- 
pose, will serve to present the legal questions involved, 
The complainant, created under a special act of the Legis- 
lature of Arkansas, is a reorganized corporation which has 
succeeded to the property and franchises of a former cor- 
poration of the same name, under the foreclosure of a 
mortgage of that corporation, and a conveyance under the 
decree of foreclosure. By the terms of that mortgage, and 
by the provisions of the decree of foreclosure in conformity 
therewith, it was provided, that if the trustees, named in 
the mortgage, should be requested so to do by a majority 
of the holders of the bonds secured thereby, they might 
purchase the property, and, in that ease, no bondholder 
should have any claim to the premises, or the proceeds 
thereof, except for his pro rata share, as represented in a 
new corporation or company to be formed, by a majority 
in interest of said bondholders, for the use and benetit of 
the holders of the mortgage bonds. The trustees purchased 
at the sale, and thereuvon the bondholders proceeded to 
organize the present corporation. There was due to the 
holders of the old mortgage bonds $2,600,000, of principal, 
and $1,500,000 of unpaid interest, and the scheme of re- 
organization contemplated the acceptance, by the bond- 
holders, of the new mortgage bonds in place of their old 
ones, and of the capital stock in place of their accrued and 
unpaid interest. Accordingly, by the terms of their re. 
organization agreement, the capital stock of the new cor. 
poration was fixed at $1,500,000, divided into 13,000 shares 
of $100 each, and was declared to be full paid; and by the 
same agreement the trustees who had purchased at the fore- 
closure sale, were directed to transfer the property and 
franchises, purchased by them, to the new corporation, 
upon the condition, among others, that the new corporation 
should execute and deliver to said trustees the new mort- 
gage bonds for $2,600,000, now sought to be set aside. 
Thereupon—the new corporation having agreed to accept a 
conveyance of the property and franchises of the old cor- 
poration, pursuant to the terms of the reorganization agree- 
ment—the trustees conveyed the same to the new corpor- 
ation, the deed of conveyance reciting the conditions upon 
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which, as trustees, for the owners of the outstanding mort- 
gage bonds, they were authorized to make such conveyance, 
and further reciting the acceptance of such conditions by 
the new corporation. The corporation accepted this con- 
veyance and took possession under it. Every certificate of 
shares of stock issued by it contains a recital that the holder 
takes his stock subject to the mortgage bonds in question. 
The new mortgage bonds were issued and delivered to the 
trustees for the holders of the outstanding mortgage bonds, 
and were distributed by the trustees pro rafa to the holders 
of those bonds. The capital stock was also apportioned 
amonye the holders of these bonds, pro rata, and certificates 
were delivered for the shares to which each bondholder was 
entitled. 

‘After the re-organized corperation had operated the 
railroad for several vears, and early in the year 1S8s80, the 
majority of the steck was acquired by Messrs. Marquand, 
Gould and Sage, in the interest of the St. Louis, Iron 
Mountain and Southern Railway Company. The object 
seems to have been to acquire control of the corporation 
and subordinate its management to the interests of the Iron 
Mountain Company. The parties who thus acquired con- 
trol now control the corporation, and, speaking through it, 
insist that the mortgage bonds, which were the consider- 
ation of the transfer of the property to the corporation, are 
void, and should be set aside. The case, then, is this: 

The complainant is a corporation which was brought 
into life by a body of creditors of a pre-existing corpor- 
ation, who had succeeded to all the property thereof, and 
who proposed to convey such property to the complanant 
upon receiving, among other considerations, the mortgage 
bonds in suit. The complainant assented to this proposi- 
tion, accepted a conveyance of the property, and executed 
its mortgage bonds. It asserts now that although it had 
power to acquire the property it had no lawful power to pay 
for it in the terms and manner promised. Its contention 
is founded upon a section of the charter, or act of incor- 
poration, by which alone it is claimed its power to create 2 
mortgage is conferred, and upon a_ provision of the con- 
stitution of Arkansas which limits the power of corpor- 
ations of that State in issuing bonds. The section of the 
charter relied on is section 9, which is as follows: 

‘© <¢The said company may at any time increase its capi- 
tal to a sum sufficient to complete the said road, and stock 
it with any thing necessary to give it full operation and 
effect, either by opening books for new stock, or by selling 
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such new stock, or by borrowing money on the credit of the 
company, and on the mortgage of its charter and works.’ 

‘The constitutional provision is contained in article 12, 
and declares : 

‘No private corporation shall issue stock or bonds ex- 
cept for money or property actually received, or labor 
done ;and all fictitious increase of stock or indebtedness 
shall be void.’ 

As the bonds and stock issued by this corporation 
were issued for property actually received, viz: The said 
railroad and all the corporate property, it is not obvious 
how this constitutional provision has any application to the 
present controversy. It is assumed in the argument of 
counsel for the complainant, and reiterated several times, 
that the complainant received no consideration for the mort- 
gage bonds. Upon what theory this is claimed, or can be 
maintained, is not apparent, and, indeed, is incomprehen- 
sible. The original corporation had been divested of its 
property by the foreclosure sale. The newly organized 
corporation accepted a reconveyance upon condition of exe- 
cuting the new mortgage bonds to the vendors. Whether 
the complainant is a new corporation, or whether it is. the 
old corporation, need not be considered, because in either 
view the mortgage bonds were the consideration ef the con- 
veyance. 

‘The proposition which is advanced, that the vendors 
and the vendees were the same persons, and therefore there 
could be no contract or sale, is not even technically correct. 
One of the parties was the corporation; the bondholders, 
by their trustees, were the other parties. ‘True, the stock- 
holders of the corporation were also the bondholders, but 
the circumstance that all the stockholders of a corporation 
are at the same time the several owners of property, which 
the corporation wishes to buy, does not destroy the power 
of the parties to contract together. Suppose there were 
two corporations, each composed of the same stockholders, 
can it be seriously contended that one corporation could not 
make a contract with the other? A corporation may con- 
tract with its directors ; why not with its stockholders? If 
the complainant ever acquired the property it was bv a pur- 
chase ; if it could purchase, the boudholders could sell, and 
the mortgage was the consideration of the purchase and 
sale. 

‘The primary questions, then, are: First, whether 
upon the purchase of property, the corporation could mort- 
gage what it acquired to secure the purehase money ; and, 
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second: Whether section 9 of the charter has any appli- 
cation to such a transaction. It is to be observed that the 
complainant does not question its own power to acquire the 
property conveyed to It. It cannot do this while it holds 
on to the property and seeks to remove the lien of the 
mortgage. If it could legitimately purchase, why could it 
not, like an individual purchaser, mortgage to secure the 
price? <A corporation, in order to attain its legitimate ob- 
jects, may deal precisely as can an individual who seeks to 
wecomplish the same ends, unless it is prohibited by law to 
incur Obligations as a borrower of money. ‘Corporations 
having the power to borrow money may morteage their 
property as security. Although it was at one time a ques- 
tion whether express legislative consent was not required in 
order to authorize a mortgage of any corporate property, 

, for example, in Steiners Appeal, 27 Pa. St., 513; vet the 
rule now is that a general right to borrow money implies 
the power to mortgage all corporate property except fran- 
chises, unless restrained by express prohibition in the act of 
Incorporation, or by some general statute. Green's 
Brice’ S ultra VIVES, 2nd E “dl. Zz 2 ye 224. 

“Tn the late case of Philadelphia & R. R. Co. v. 
Stickler, 21 Amer, Law Ree. 715, the Supreme Court of 
Pennsylvania considered the question, and Paxton J., de- 
livering the opinion of the Court, said: 

se sSo far as the mere borrowing of money is concerned 
it is not necessary to look into the charter of the company 
for a grant of express powers. It exists by necessary im- 
plic ation. * * * The reason is plain. Such  cor- 
porations are organized for the purposes of trade and busi- 
ness, and the borrowing of money and issuing obligations 
therefor are not only germane to the objects of their organi- 
zation, but necessary to carry such objects into effect.’ 

‘In Platt v. Union Pac, R. Co., 99 U. S., 48-56, Mr. 
Justice Strong speaking for the court, says: 

“* ‘Railroad corporations are not usually empowered to 
hold lands other than those needed for roadways and 
stations or water privileges. But when they are authorized 
to acquire and hold Jands separate from their roads the 
authority must include the ordinary incidents of ownership 
amnhiee right to sell or to guorlgage. 

‘The right of mortgaging follows as a necessary in- 
cident to the right of managing the business of « corpor- 
ation, according to the usual methods of business men. 
The right of a corporation to mortgage its franchises, or 
the property which is essential to enable it to perform its 
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functions, is generally denied by the authorities. But does 
the reason upon which this denial rests have any application 
to a case like the present? The foundation of the doctrine 
is that such a mortgage tends to defeat the purposes for 
which the corporation was chartered, and the implied under- 
taking of those who obtain the charter, to construct and 
maintain the public work, and exercise the franchises for 
the public benefit. Some judicial opinion is found to the 
effect that there is no good reason for denying the right to 
make such a mortgage without legislative consent, because 
the transfer of the franchise to new hands through a fore- 
closure is, in fact, a change no greater than may take place 
within the original corporation, and the public interests are 
as safe in such new hands as they were in those of the 
original corporators. 

Shepley v. Atlantic & St. L. kh. RR. Co., 55 Me., 

IIS, 407. | 
hrennebec & P. R. Co. v. Portland & WH. RR. Co., 
a9 Me., 9, 23. 

Miller v. Rutland & W. #.Co., 36 Vt., 452, 492. 

‘Here the mortgage was executed to enable the cor- 
poration to resume the exercise of its charter powers, and 
fulfill the purposes for which it was originally created. No 
precedent has been found denying to a corporation the 
power to execute a mortgage of everything it acquires by a 
purchase, when the mortgage is a condition of making the 
purchase ; and there seems to be no reason, in a case like 
the present, for denying the power when the purchase of 
the mortgagor includes the franchise and the whole property 
of the corporation. 

“Section 9 of the charter is not a restriction upon the 
implied power of the corporation to incur such obligations 
as are necessary to enable it to carry on its business. It is a 
provision which would seem to be intended to enlarge 
rather than to restrict the power of the corporation in this 
regard. Its purpose is to authorize an increase of capital 
to an extent commensurate with the necessities of the cor- 
poration in any of the modes usually adopted by corpor- 
ations for raising money—a provision which was necessary 
in view of section 4 of the charter, which limited the 
amount of increase. As a corporation has no implied 
authority to alter the amount of its capital stock when the 
charter has detinitely prescribed the limit, this permission 
was necessary. The purchase of property by the corpor- 
ation for cash, or on credit, is not an increase of its capital. 
‘‘There is another ground, however, upon which the 
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decision of the case may rest more satisfactorily. Assum-. 
ing that the complainant transcended its charter powers in 
creating the mortgage bonds in question, it cannot be per- 
mitted to retain the benefits of its purchase, and at the 
same time repudiate its liability for the purchase price. 
The rule is thus stated by a recent commentator ‘ 

‘¢*The law, founded on public policy, requires that a 
contract made by a corporation in excess of its chartered 
powers be voidable by either party while a rescission can be 
effected without injustice. But after a contract of this 
character has been performed by either of the parties the 
requirements of public policy can best be satisfied by com- 
pelling the other party to make compensation for a failure 
to perform on his side.” Jorawetz, Corp. Sec. 100. 

‘It is to be observed that inthe present case there is 
no express statutory or charter prohibition upon the cor- 
poration to purchase the property or mortgage it for the 
purchase money. At most, its acts were u/tra vires, be- 
cause outside the restricted permission of the charter. — It 
is not necessary, therefore, to consider the distinction made 
by some of the adjudications between the two classes of 
eases. Hitchcock uv. Galveston, GO UU. S., 341. The 
decided weight of modern authority favors the conclusion 
that neither party to a transaction ultra vires will be 
permitted to allege its invalidity while retaining its fruits. 
The question has frequently been considered in cases where 
a corporation suing to recover upon a contract which has 
been performed on its side, is met with the defense 
that the contract was u/tra vires,or prohibited by the organic 
law of the corporation. 

Whitney Arms Co. ». Barlow, 63 N. Y., 62. 

Oil Creek & A. ft. Cowv. Penn. Transp. Co., 85. 
Pa. St. 100, 

bly v Second Nat. Bank, 79 Pa. St., 458. 

Gold Mining Co. v. Nat Bank, 96 UL S., 640. 

Nat. Bank v. Matthews, 98 UL S., 621. 

‘The latter case is a forcible illustration of the rule 
generally adopted. There a national banking association 
was proceeding to enforce a deed of trust given to secure a 
loan on real estate made by the association in contravention 
of section 5136, Rev. St., prohibiting by implication such 
an association from loaning on real estate, and the maker 
of the trust deed sought to enjoin the proceeding upon that 
ground. The Court, speaking through Mr. Justice 
Swayne, cite with approval Sedge. St. and Const. Law, 73, 
in Which the author states that the party who has had the 
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benefit of the agreement will not be permitted to question 
its validity when the question is one of power conferred by 
a charter. Another class of cases is where the corporation 
itself attempts to set up its own want of power in order to 
defeat an agreement or transaction which is an executed 
one as to the other party, and from which the corporation 
has derived all that it was entitled to. Such cases were 

Parish v. Wheeler, 22 N. ¥., 494. 

Bissellv. M.S. & N. Ll. h. Co., Ld., 258. 

Hlays vw. Galion Gas Co., 29 Ohio St., SIO-3SA0. 

Attleborough Bank v. Rogers, 125 Mass., S39. 

MeCluer ve. Manchester Rt. Rt. Co., 13 Gray, 124. 

Bradley »w. Ballard, 55 Ill., 418. 

Kiutland & B. ft. Co. v. Proctor, 29 Vt., 93. 

‘‘Inthe first of these cases the Court say: ‘It is now 
very well settled that a corporation cannot avail itself of 
the defense of ultra vires when the contract bas been in 
geod faith fully performed by the other party, and the 
corporation has had the full benefit of the performance and 
of the contract. If an action cannot be brought directly 
upon the agreement, either equity will grant rehef or an 
action in some other form will prevail.’ 

The present case is phenomenal in the audacity of the 
attempt to induce a Courtof Equity to assist a corporation 
tn repudiating tts obligations to its creditors without offering 
to return the property it acquired by tts unauthorized con— 
tract with them. The fundamental maxim is that he who 
seeks equity must do equity. Every stockholder of the corpo- 
ration when he acquired his stock took it with notice explic- 
itly embodied in his certificate that his interest as a stoek— 
helder was subordinate to the rights of the holders of the 
mortgage bonds. It is now contended that if there is any 
obligation on the part of the corporation to pay for the 
property it purchased, it is not to pay what it agreed to, 
but to pay a less consideration, because the property was 
not worth the price agreed to be paid. The Court will not 
compel the bondholders to enter upon any such inquiry. 
They are entitled to set their own value on their own 
property. When the complainant offers to reconvey the 
property in consideration of which it created its mortgage 
bonds it will have taken the first step towards reaching a 
position which may entitle it to be heard. It may be. said, 
in conclusion, that there would be no difficnlty on well 
recognized principles, in protecting the bondholders against 
the destruction of their claims upon the theory of a ven- 
dor’s lien for the purchase money. The taking of a 


; 
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mortgage by their trustees, so far from evidencing an 
intention to waive the lien, is conclusive evidence to the 
contrary.”’ 

‘The bill is dismissed, with costs.’’? Federal Reporter, 
vol. LI, p. SSS. 

The foregoing opinion is so clear and so conclusive 


that any further argument of this cause may seem super- 


flUous. 


To notice in detail all the frivolous, even ludicrous, 
matters of defense set up in the answer and = cross-billl 
would serve no useful purpose. A great deal of it is 
plainly impertinent. On a closer view we shall discover 
that every thing that is stated in them is impertinent; and 
by a very simple process of elimination we shall be led to 


the conclusion arrived at by the Court below. 


DURESS. 


The answer and cross-bill assert, withunusual iteration, 
in many places, that the issue of the bonds, the execution 
of the mortgage complamed of, and the payment of the 
interest on the bonds, was brought about by ‘coercion ;’’ 
and hence, that the corporation is not responsible for its 
acts. ‘*Coercion,’’ as thus used, must be taken as the 
equivalent for ‘*duress,’” which latter word was avoided as 
having a distinct legal meaning. The manner in which 
this compulsion was applied is not intimated. The acts in 
question appear to have heen performed without the 


remonstrianee or dissent of a single officer or stockholder. 


No attempt is made to show in what respect these acts differ 


from any other corporate acts. If the corporation was 
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under duress when the bonds were issued and the interest 
was paid, how shall we be convinced that it was not under a 
like duress when the answer and cross-bill were prepared 


and filed? Certainly by nothing, unless incongruity and 


incoherence of statement are proof of freedom of corporate 


action. 


The grotesque theory of the defense is that the invisi- 
ble and intangible thing which we call a corporation, and 
which is a mere figure of speech, was coerced by its stock- 
holders and officers! It must be a very ardent lover of 
liberty indeed that would seek to liberate corporations from 
the control of their directors and share-holders. According 
to the conception of the answer and cross-bill, all that is 
necessary for a corporation to do to get rid of any previous 
corporate act performed by it, is to assert that at the time 
of its performance the corporation was under the control 
of its stockholders and officers, their mere ‘‘creature.’’ 
Such a doctrine, if correct, would at once put an end to 
all corporate liability, and would afford a new way of pay- 
ing old debts. The many pages of the answer and cross- 
bill devoted to this view border very closely on the 
burlesque. And yet this is the defense that is obviously 
more insisted on than any other; applying equally weil to 
the organization of the corporation, the issue of the bonds, 
the execution of the mortgage, the intervention in the suit 
brought by the State of Arkansas, the payment of the 
interest, and any other claim that can be made against the 
defendant, a single one excepted. The stock of the com- 


pany, it is said, having got into the hands of innocent pur~ 
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chasers, constitutes a liability which it ‘*can neither escape 
or deny.’’ In making this” reservation the defendant 
evidently concedes too much; since even a negotiable 
instrument extorted by duress is void in the hands of an 
innocent holder. But the necessary inference from this 
assertion contained in the answer its, that if the stock had 
not got into the hands of innocent holders the defendant 
would get rid not only of all its debts, but also of its 
stockholders. The subsequent career of a corporation thus 
released from all obligations, and divested of all visible 
manifestations, Wwe suppose must be left to a suf- 
ficiently «active imagination. The mere fact that the 
defendant has really meu:'ated such a result is sufficient to 
justify the assertion that it is the most aspiring and revo- 
lutionary corporation that has hitherto appeared in a court 
of justice. 
INNOCENT HOLDERS OF STOCK, 

As to the payment of interest, the answer and cross- 
bill assert that all of the installments that were paid, save 
the last, were paid before the present stockholders and 
managers got hold of the road. It can hardly be contended, 
one might naturally conclude, that a change of stock- 
holders would give the corporation the right to repudiate 
its former corporate acts. The assignee of a certificate of 
stock takes it ‘¢subject to every equity in the hands of the 
oiginal owner.”’ 

Railroad Co. v. Howard, 7 Wall., 416. 
Mechanics Bank vuN.Y.R.R.Co., 13 N.Y., 326. 
Weaver v. Barden, 49 Id., 28. 
Shaw v. Spencer, TOO Mass., 382. 


As each certificate of stock of the defendant expressed 
on its face the fact that it was subject to the bonds and 
mortgages, no purchaser of any of the certificates could 
claim to have acquired his stock in ignorance of the matter 
thus recited. 


Dunean v. Jaudon, 15 Wall., 166. 


If the stockholders could not set up any claim by 
reason of being purchasers without notice, by a much 
stronger reason the corporation itself cannot avail itself of 
any such claim. <As for the latter it remains always the 
same, and the mere transfer of its stock can have no effect 
to either lessen or increase its liabilities. 


Field on Corporations, Sec. og, 


A very singular allegation is that made in the answer 
and cross-bill to the effect that the purchascrs of the stock, 
having no notice that the bonds were issued without consid- 
eration, naturally supposed that the railroad ‘* had 
been bettered by the expenditure thereon of the proceeds of 
said bonds.”’ If this isnot the first time that purchasers 
ever estimated the surplus value of property over the in- 
cumbrances on it as being greater by reason of the excep- 
tional magnitude of the same incumbrances, it is doubtless 
the first time that ever a purchaser was alleged to have 
been cheated by reason of the fact that at the time of his 
purchase he was definitely notified of the exact amount of 
the incumbrances. Moreover, neither the answer nor the 
cross-bill deny that the bonds did represent money that had 


one to the building of the road. 
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CONSIDERATION FOR THE BONDS AND THE STOCK. 

On this subject it is difficult to understand the drift of 
the answer and eross-bill. If, as stated therein, ‘* the 
stock and bonds were issued and distributed at one and the 
same time and as part of the same transaction,’’ and the 
property was worth only a million of dollars, we do not 
perceive on what principle the whole consideration can be 
ascribed to the stock arone. On the assumption ef the de- 
fense, the property being encumbered for more than its 
value, the stock must have been worthless. Nothing is said 
for the defense as to how much the new stockholders gave 
for their stock, nor what the stock was worth when the de- 
fense was interposed. Our sympathy cannot he very deep- 
ly moved in their behalf unless it was shown that they had 
lost something by their purchase, or, at-least, that they are 
in danger of doing so. But nothing of the sort is intimated. 
Buying worthless stock in the market, they would doubtless 
fare very well if they could now cancel the incumbrances 
which weighed it down. But not the slightest reason is 
given why the bond-holders should be impoverished to en- 


rich the stockholders. 


According to the contention of the appellant, instead of 
a purchase by the stockholders expressly subject to the bonds, 
as is the admitted fact, we have an implied obligation of 
some indetinable nature by which the bonds are to he ab- 
solutely cancelled for the benefit of the stock. Thus the 
condition of the contracting parties is to be actually reversed, 
and the contract is made to mean precisely the converse 


of what it savs. 
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[t is not necessary to inquire whether the present Com- 


pany has become possessed of the charter of the Memphis 
and Little Rock Railroad Company of 13855, or not. That 
is a question that could only arise on a quo warranto. But 
in point of fact, it is held that the appellant is the legiti- 
mate suecessor of the old Company, though it has not sue- 
ceeded to the exemption of the old Company from taxation. 


Memphis R. Rh. Co. v. Bervy, 41 Ark., 445. 


The answer asserts that the bonds issued by the Rail- 
road and Railway Companies amounted to nearly $7,000,- 
000. This leaves out of the question the debt to the State 
for money borrowed, and the $1,200,000 of bonds received 
from the State, As it is not denied that these sums 
were used in building «and equipping the road, there is 
every reason for concluding that they were so used. It 
thus appears that the bonds issued by the present Company 
are much less than one half the amount of the incumbrances 
that were created in building and equipping the road. The 
bonds that were issued by the appellant were issued and 
used for the purpose of taking up incumbrances that were 
already on the property, and they represent the debt for 
money originally borrowed as fully as if the debt had had 
its inception at the date of the bonds; anda mere change 
of the securities did not affect the rights of the parties. 


Cordova v. Hood, 17 Wall., J. 


To assert the contrary would be to invalidate a large 


part of the railroad securities of the country. 


By the articles of organization of appellant, Pierson, 
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Matthews and Dow were required to convey to the Company 
on the condition of the execution of the bondsand mortgage 
complained of. Jee. 517, 518. This provision, on their 
subsequent conveyance thus contemplated, constituted an 
equitable mortgage. 

Richardson v. Tlamlet, 3S Ark. Z3i. 

Craig vu. Leslie, 3 Wheat., 578. 


Miller v. Moore, 3 Jones, N. OC. Fq., 431. 


It is not necessary to notice the cross-bill further, as it 
was obviously absurd to file a bill against the trustees for 
the purpose of cancelling bonds that did not belong to them, 
and that were floating on the markets of the world. Be- 


sides, it is a mere repetition of the answer. 


The matters alleged in the answer have no tendeney to 
show 2 want of consideration for the bonds. They only 
affect to show that the Company gave too much for the 
property. Such an assertion has no legal significance what- 
ever, no fraud or misrepresentation being asserted. As 
long as persons, natural or artificial, have the capacity to 
contract, they will have the capacity to make bad contracts. 
Sut the appellant need not in any event despair. It does 
not appear to own any property except that for which the 
bonds were given, and as the stock is paid up, no further 
ealls can be made on the stockholders. A simple sale un- 
der one of those tyrannical executions by which the appel- 
lant was ‘*coereed,’” would relieve it of all embarrassment. 
It is not made to appear that even the stockholders would 
lose anything by the transaction, for no intimation is given 


as to how they acquired their stock. 
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But the assertions contained in the answer do not even 
tend to show that the Company paid too much for the 
property. They only tend to show that at the time that 
the bonds were issued the property for which they were 
given might not have been worth their par value. That 
situation might have been due to temporary causes. In the 
meantime, the allegation in the bill that the net income of 
the road is more than sufhcient to pay the interest on the 
bonds, remains unanswered. It is true, that silence by the 
defendant as to any charge made in the bill, is not the 
equivalent of an admission; but it is also true that where 
the defendant pleads an afhrmative defense he must set 
forth the facts which show its legal sufficiency. It might 
even be true that both at the time of the org wnization of 
the appellant’s Company and at any later period, the prop- 
erty purchased was worth less than the nominal aggregate 
of the bonds issued, and yet the parties may have honestly 
supposed it worth much more. Such a mistake as to the 


value would not avoid the contract. 


The incoherence of the answer sets all logic at de- 
fiance. It says that the owners of the property received its 
full value in the stock that was issued ; and yet in the same 
breath it asserts that the property was burdened with in- 
cumbrances far beyond the nominal value of the stock by 
which it was represented. This is to say, it asserts at the 
same time that the stock was worth nothing, and that it was 


th 


worth at least $1,300,000. 


Here are the two absolutely contradictory assertions 


side by side: 


ws 
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“The effect of the execution and delivery of the said 
last named bonds and deed was to decrease the capital of 
complainant, to make it insolvent from the beginning.” 
(Pec. 63.) In this event of course the stock was worth 


nothing. 

Yet the answer says ‘‘that the railway bondholders 
knew that in fixing defendant’s stock at $1,500,000, and 
in taking the stock to their own use, they were thereby re- 
ceiving from the defendant full value for the property con- 


veved to it by them.’ (tec. 65.) 
UNRESCINDED RESOLUTIONS. 


Where there are so many fatal objections to the answer 
that are perfectly obvious, it may seem needless to call at- 
tention to one that is equally fatal, but perhaps not quite 


so obvious. 


The answer asserts that the Company had no authority 
to issue the bonds, and asks that they be cancelled. It re- 
fers to the resolutions under which these bonds were issued ; 
and, as it does not show that they have ever been rescinded, 
the presumption is that they still remain in full force. 

In Aabrishie v. Cleveland R. Ll. Co., 23 How., 400, 
this court said : 

‘The circumstances of the contract and its effects have 
been developed, and yet the resolution sanctioning this con- 
tract has never been rescinded. It may be that among the 
stockholders, and within the corporation, the cause of this 
procrastination and hesitancy to act upon the subject may 


be estimated properly. But we are to regard the conduct 
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of the corporation from an external position. The com- | 
munity at large must form their judgment of it from the | 
acts and resolutions adopted by the authorities of the cor- | 
poration, and the meeting of the stockholders, and by their | 
acquiesence tn them. These negotiable securities have been rt 


placed on sale in the community, accompanied by these reso- | 
lutions and votes, inviting public confidence. They have 
circulated without an effort on the part of the corporation 


or corporators to restrain them, or to disabuse those who 


were influenced by these apparently official acts. Men have 
invested their money on the assurance they have afforded. 
A corporation, quite as much as an individual, is held to a 
careful adherence to truth in their dealings with mankind, 
and can not, by their representations and silence, involve 
others in onerous engagements, and then defeat the calcu- 


lations and claims their own conduct had superinduced.’”’ 


ALLEGED FICTITIOUS STOCK AND BONDS: 


ake —— 


The Constitution of Arkansas says : 
‘¢No private corporation shall issue stock or bonds, 
except for money or property actually received or labor 


done, and all fictitious increase of stock or bonded indebted- 


~orr 


ness shall be void.’’ 


Ar. ALi, Sec. &. 
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The corporation in this case got the property for which 


the bonds and stock were issued. There is no pretense 


that the transaction was in any sense a fictitious one. It 


was as real as any other purchase or sale. If there had 


been a feigned sale, and no property had passed, that would 
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have been a fiction ; but the answer asserts that there was 
asale; that the property did pass, and that the Company 
holds it now. As was remarked by Judge Wallace, the 
theory upon which it is claimed that the Constitution has 
been violated ‘‘is not apparent, and, indeed, is not compre- 


hensible.’’ 


It may be said, in a general way, that a defense that 


eannot be comprehended, is not good. 


AN AGREEMENT FOR THE EXECUTION OF A MORT- 
GAGE CONSTITUTES AN EQUITABLE MORTGAGE. 


The articles of association of the appellant provide for 
the execution of the mortgage subsequently issued, upon 


receiving 2 conveyance of the property. 


This agreement amounted to an equitable mortgage, 
which was good between the parties, and which a court of 
chancery would enforce, if no actual mortgage had ever 
been executed; for ‘san agreement between vendor and 
vendee, that the latter shall execute to the former a mort- 
gage upon the land to secure payment of the purchase 
money, will give the vendor or his assignee the same rights 
in equity as if the mortgage had been executed.”’ 


Richardson v. Hamlett, 33 Ark., 237. 


‘*\ court of equity, regarding the substance, and not 


the mere forms and cireumstances of agreements and other 


instruments, considers a thing directed or agreed to be 


done, as having been already performed.’’ 
Craig v. Leslie, 3 Wheat., 578. 


3 
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An entry of an agreement by a corporation upon its 
records that a certain bond for title should be pledged to 
certain of its members as security for its liabilities which 
they were about to incur for the company, was held to be 
an equitable mortgage ; and that although a deed of trust 
was afterwards made in conformity with the resolution ; yet 
these members having acted upon the faith of it before the 
deed of trust was made, were held to be entitled to the 
security as from that time, and the deed of trust was 
regarded only as a confirmation of the agreement, and as 
having relation to the resolution. 


Miller v. Moore, 3 Jones, N.C. £q., 437. 
ULTRA VIRES. 


As the old Company had authority expressly conferred 
by its charter to borrow money for the purpose of building 
and equipping its road, and as the present Company has 
succeeded to its charter, no reason can be shown why the 
latter should not have authority on its organization to issue 
bonds for a debt contracted for building and equipping the 


road, no part of which had ever been paid, 


If not, perhaps a stockholder might have enjoined the 
issue of the bonds and the execution of the mortgage by a 
timely application to a court of chancery; but after the act 
was done and the appellant had received the benefit from it 
for which it had contracted, neither it nor any stockholder 


could avoid its responsibility by pleading ultra vires. 


The general doctrine on this subject is thus expressed : 


‘The power to mortgage resides primarily in the body 
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corporate, or otherwise in the stockholders. * * * If 
the directors exceed their authority in borrowing money for 
the corporation, and execute a mortgage to secure the pay- 
ment of it, the corporation can not, after enjoying the ben- 
efit of the loan, and acquiescing in the transaction, question 


their authority. 


‘¢The stockholders may restrain the directors, or other 
officers, in any attempt to transcend their powers; but if 
they remain silent, and permit them to make contracts, or 
execute mortgages upon their property, and receive the 
benefits of the loan, they will be estopped to say that the 
officers were not authorized to do these acts.”’ 

I Jones Morty., ai. 

The rule is stated by Mr. Sedgwick as follows : 

‘It must be further borne in mind that the invalidity 
of contracts made in violation of statutes is subject to the 
equitable exception, that although a corporation, in making 
a contract, acts in disaereement with its charter, where it is 
a simple question of capacity or authority to contract, 
arising either on a question of regularity of organization 
or of power conferred by the charter, a party who has had 
the benefit of the agreement can not be permitted in an 
action founded on it to question its validity. It would be 
in the highest degree inequitable and unjust to permit the 
defendant to repudiate a contract the fruits of which he 
retains.”? Stat. & Const. Law, p. 90. 

This language is cited in the case of the Township of 
Pine Grove v. Talcott, 19 Wall., G78, the court remark- 


ino that, **the authorities referred to sustain the text.”’ 
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The cases on this subject are extremely numerous, 

We refer to 

Hough v. Cook County Land Co., 73 LMl., 28. 
Bradley ». Ballard, 55 Id., 41°. 

Houston Rh. R. Co. v. Shirley, 54 Texas, 125. 
Bank v. Hammond, 1 Rich. Law., 281. 

Grant v. Henry Clay Coal Co.,8O Penn. St., 209. 
Larned v. Coffman, 50 Me., 245. 

Natoma Water Co. v. Clarkin, 14 Cal., 544. 
Darst U. Gale, 8.5 fils. TS6. 

Union Co. ve Murphy Co., 22 Cal., 621. 
Southern Hupress Co. v. Lanier, 5 Fla., 110. 
Third Avenue Bank v. Dimock, 24 N.JjS. Eq., 26. 
Rutland R. R. v. Proctor, 29 Vt., 93. 

Farmers’ Bank v. Rk. R. Co., 17 Wis., 372. 

Oil Creek R. R. Co. v. Penn. Trans. Co., 83 

Penn. St., 160. 

Bly v. Second Nat. Bank, 79 Id., 458. 

O’ Have v. Second Nat. Bank, 77 Id., 96. 

City of Natchesv. Mallory, 54 Miss., 499. 

Chicago Building Society v. Crowell, G5 Il., 454. 
Union Mining Co. v. Rocky Mt. Bank,2 Col.,248. 
National Bank v. Rogers, 125 Mass., 339. 
National Bank v. Porter, Id., 338. 

State v. Woram, 6 Hill., 37. 

Steam Nav. Co. v. Weed, 17 Barber, 378, 
Underwood v. Newport Lyceum, 5 B. Mon., 129. 
Parish v. Wheder, 22 N. Y., 494. 

State Board v. Citizens R. R. Co., 47 Ind., 407.. 
Doyle v. Peerless Petroleum Co., 44 
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Sturges v. Nnapp, 31 Vt., J. 
Bissell v. Mich, Mh. fh. COs, 22 Ne Fy ZED 
Whitney Arms Co. v. harlow, 6.9 ld., OD. 
Whitman Mining Co. v. Baker, 3 Nev., S86. 

The doctrine sustained by these cases has often been: 
asserted by this court. 


Thus in National Bank ve wWatthews, 9S 
UU. Oy G28, the Court held that ‘where 
& corporation is incompetent by its charter to take 
title to real estate, a conveyance to it is not void, but only 
voidable, and the sovereign alone can object. It is valid 
until assailed in a direct proceeding instituted for that 


purpose.”’ 


That is a very strong case, because there there was not 
only a want of power, but there was a prohibition. The 


Court said: 


‘¢ Section 5156 does not in terms prohibit a loan on 
real estate, but the implication to that effect is clear. What 
is so implied is as effectual as if it were expressed.’’ Page 
6295. 

In Gold Mining Co. v. National Bank, 96 U.LS., 
640, it appeared that the bank had lent to the company a 
larger amount of money than it was authorized by law to 
do; but it was held that the company could not inter- 
pose that defense. 

In Railway Co. v. McCarthy, Id., 267, it was 
declared that ‘*Corporations are presumed to contract 


within their powers. The doctrine of wtra vtres, when 
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invoked for or against a corporation, should not be allowed 
to prevail where it would defeat the ends of justice or work 


a legal wrong.’ 


a 


In the case of the //ote/ Company v. Wade, 97 ULS., 
73, it appeared that certain moneys had been lent to a 
company by its directors, for which bonds were issued, 
secured by mortgage on the assets of the company. It was 
contended that the bonds and mortgage were invalid by 
reason of the trust relation which the lenders of the money 
sustained to the corporation. The Court said: **Examined 
in the light of the circumstances attending the transaction, 
as the case should be, the Court is of the opinion that the 
evidence fails to support the proposition that the bonds and 
mortgage are invalid because the directors became the 
holders of the bonds, and advanced the money. Transac- 
tions of this kind have often occurred; and it has never 
been held that the arrangement was invalid, where it 
appeared that the stockholders were properly consulted, 
and sanctioned what was done either by their votes or 


silence.’’ 


And this is a complete auswer to all that is stated in 
the answer and cross-bill in this case. The stockholders 
were not only consulted, but they were the acting parties. 

In Hitchcock v. Galveston, 96 U. S., 2571, the Court 
said : 

‘‘There may be a difference between the case of an 
engagement made by a corporation to do an act expressly 


prohibited by its charter, or some other law, and a case 
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where legislative power to do the act has not been granted. 


Such a distinetion is asserted in some decisions. Sut the 


present is not a case in which the issue of the bonds was 
prohibited by any statute. At most the issue was unau- 
thorized. At most, there was a defect of power. The 
promise to give bonds to the plaintiff in payment of what 
they undertook to de was, therefore, at farthest, only u/tra 
vires ; and in such a case, though specific performance of 
an engagement to do a thing transgressive to its corporate 
power may not be enforced, the corporation ean be lield 
liable on its contract. Having received benefits at the 
expense of the other contracting party, it (the corporation ) 
can not object that it was not empowered to perform what 
it promised in return; inthe mode in which it promised to 


perform. This was directly ruied in The State Board of 


Agriculture v. The Citizens Street Latlway Company, 47 


fnd., £07. There it was held, that ‘although there may 
he a defect of power in a corporation to make a contract, 
yet, if a contract made by it is not in violation of its char- 
ter, or of any statute prohibiting it, and the corporation 
has by its promise induced a party relying on the promise, 
and in execution of the contract, to expend money and per- 
form his part thereof, the corporation is liable on the 


contract.’ 7’ 


In the case of the Railroad Co. v. Howard, 7 Wall., 
O92, it was held that a sale by a railroad company not 
authorized in its corporate capacity to make it, may be yet 
carried into effect by the consent of all parties interested 


in the subject-matter of it. 
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In another case the Court said: 
‘The executed dealings of corporations must be 
allowed to stand for and against both parties when the 
plainest rules of good faith require it.” 


Thomas v. Ratlroad Company, LOL U.S., 86. 


The same doctrine is applied in England. 
EBuparte Chippendale, 4 De G. M. & G., 19. 
In Re Cork Railway Co., 1V Chy. App., 748. 
Troup ’s Case, 29 Beav., 358. 


Hoare’s Case, 3O lId., 225. 


The subject is fully discussed in Green’s Brice’s Ultra 
.Vires, second edition, 718, 722; and in Pierce on Railroads, 


16, et seq. 


Mr. Wood, in his recent work on Railroads, states the 


principle as follows : 


‘It may be said to be settled, upon the weight of 
authority, that neither the corporation nor an individual 
entering into a contract with it can avoid a contract of sale 
and purchase of property, where the property is delivered ; 
nor can the individual reclaim the property sold, nor the 
corporation avoid the payment of the price of the same, on 
the ground that it had no authority to make the contract, 
so long, at least, as it retains it and enjoys the benetit of 
the contract. The ordinary principles of justice would 
require a corporation to pay for property actually received 
and appropriated, to repay money borrowed and expended, 


and to-pay for labor and services actually received. 


“Sf the agents or officers make u/fra vires contracts, 
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‘they may be personally responsible to the stockholders for 
damages sustained by reason of such contracts, and they 
may be restrained from entering into or executing such 
contracts by the stockholders, or perhaps creditors inter- 
ested in the matter. But when such a contract is once 
executed, it would appear consonant with principles of 
justice and equity to sustain the contract where the corpo- 
ration has reeeived the consideration, though executed on 
the part of the corporation in excess of authority of either 
the agents executing the same or the corporation itself.”’ 


Vol. 1, Sec. 172. 


DELAY IN SETTING UP DEFENSE. 


In the great cause of Peek v. Gurney, L. ft., 13 E4q., 
79,1 Eng. Rep., Moak’s Notes, GOGO, the question was as 
to whether one who, under misrepresentation of a board of 
directors, had been induced to take stock in a company, 
could avoid his liability on the ground of fraud. It was 
held that he could; but that if, knewing all the facts, he 
had condoned the fraud by consenting to go on with 


the enterprise, he could net afterwards set up the 


defense which had been thus waived: and that atransferree 


of the stock was in the same ense. the Court suving : col f 


the allottee is barred by time or condonation, the trans- 


ferree is bound also by the same bar.’ 


In that ease the stockholder had bought his shares in 


‘October, 1565, and he made no inquiry into the affairs of 


the company until May following. Though the fraud ‘was 


distinetly proved, the Court, by Romilly, Master of 


A 
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the Rolls, said: ‘There is no conduct more rigidly repro- 
bated in equity than the system of playing fast and loose— 
the intention of adopting a company if successful, and 
repudiating it if it fail—of calling on directors for indem- 
nity for the suppression of facts if the plan be disastrous, 
and of condoning it if the plan prosper. [I am of opinion 
that I should be violating this principle of equity if I were 
to give relief in this case. [am of opinionthat the plaintiff 
comes too late for equity to assist him, and on this ground 


I must dismiss his bill.”’ 


In that case the delay was about six months. In this 
case the delay was over five years. In the case of Peek vy, 
Gurney the stockholders were held to know what they 
might have learned by due diligence. In this case the 


stockholders were the actors, not only knowing, but doing. 


Railroad A, a Rhode Island corporation, executed, in 
18635, an agreement and lease to railroad B, of Connecticut, 
whereby the property and business of the former were 
transferred perpetually to the other, the stockholders of 
the former to be remunerated by receiving a fixed price per 
share m money. This transfer was ratified by the Legisla- 
ture of Rhode Island in 1865.) In 1866 company B > mort- 
gaged its road. It subsequently became baukrupt, and was 
dissolved by decree in Connecticut, 1873. The morteagees 
foreclosed by equity proceedings in Rhode Island, in 1875, 
and formed company C, into whose possession the road 
passed by deeds from the mortgage trustees, and from the 
assignees of company B. In December, 1875, certain 


stockholders :in company A filed in Rhode Island a bill in 


| 


~S~ qe 


ex 
i» i 


( 43 
equity to set aside the agreement and lease to company B, 
and to redeem company A from the mortgage executed by 
company Bb, alleging that the agreement and lease.were 
ultra vires; that they were obtained by fraud, and that they 
were subject to certain conditions precedent, which had not 
heen fulfilled. On this state of facts it was held that the 
agreement and lease were u/fra vires, and violated the rights 
of the dissenting minority of the stockholders of company 
A; but that the stockholders, by their delay in’ instituting 
legal proceedings, and by allowing the intervention of other 

equities, were precluded from relief. 
Boston R. Co. v. New York ft. Co., decided by the 
Supreme Court of Rhode Island, 2 Amer. & Eig. 


R ° ( 'ASES, IO, 


In Peabody v. Flint, 6 Allen, 52, it was held that a 
minority of the stockholders of a corporation may maintain 
a bill in equity on behalf of themselves and the other stock- 
holders for conspiracy and fraud, whereby their interests 
have been sacrificed, against the corporation and _ its officers 
and others who participate therein ;. but that this can not be 
done after unreasonable delay. In that case the delay was 
for about three vears anda half. In delivering the opinion 
the Court used the following Iinguage which is deemed by 
us to be especially appheable to the case now before the 


Court: 


‘In this case there has been unreasonable delay. The 


bill was sworn to Mareh 9, 1860. The mortgage com- 


plained of was executed August 20, 1856, and the lease to 


the Boston and Lowell Railroad Company, Octeber 1, 1858. 
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The contracts and dealings to be investigated and readjusted 
commenced in 1850, and continued until the execution of 
the mortgage, and even to the execution of the lease in 
1858. Every day’s delay increased the complication and 
the difficulty of making an equitable adjustment of them. 
Tn the EC time the stock an the cor poratians LUST have 
heen Srequently Changing hands. and (herve Ure RO WEAWS Of 
adjusting the equities growing out of such changes. «A stm- 
lar remark 7S applicable e, the holders of thee Honds 
secured by the mortgage. The nature of the case required 
the utmost diligence in order to prevent injustice. Yet the 
plaintiffs delayed more than three vears and a half after 
the making of the mortgage, and until they had sought aid, 
from the Legislature. It does not appear that they had 
not at that time sufficient knowledge of the facts to enable 
them to prosecute, or that they have since gained any im- 
portant information ; and a decree such as they now seek. 
may injuriously affect many persons who have become 
stockholders or bondholders during the period of this 
delay. For this reason the demurrer is sustained, and the 


bill dismissed.’’ 


To the same effect see 

Royal Bank v. Grand Junction PR. R. Co., 125 
Mass., 490. 

In ve Pinto Silver Mining C’o., S hy. EMVU.5 @ 3. 
Chapman v. Mad River Co., 6 Ohio St., 119. 
Thompson v. Lambert, 44 lowa, 239. 
Ivent v. Quicksilver Mining Co., 78 N. Y., 159.. 
Cozart v.. Georgia R. R. Co., 54 Ga., 379. 


i i ; ) r rs ‘ 
Commissioners v. January, 94 UL S., 202.. 


we 


In the case of Dimpfel v. Ohio R. LR. Company, § 


Reporter, G41, Judge Drummond said : 


‘One of the principles which now seems to be estab- 
lished by the adjudications of the courts as to the powers 
of corporations is that, where a corporation has acted under 
i contract and received the benefits arising under it, it is 
not competent for it to deny its validity as being wllra vires. 
Nearly four years had passed since the acquisition of the 
Springfield) division and its continued operation as a part 
of the consolidated company before objection was made by 
any stockholder. 

‘¢During that time the relations of the various parties 
became changed in consequence of this action of the rail- 
Way company. The mortgage had been made, and bonds 
issued. They had passed into the hands of Jona fide pur- 
chasers on the faith of the contracts made, and which had 
been enforced without objection for several years. It 
would seem that if there Was any serious question as to the 
power of tbe railway company to make this contract, 
execute this mortgage, and issue these bonds, it ought to 
have been made at an earlier day, and that it is not compe- 
tent now, either for the railway company or for its stock- 

holders, to object that what was done was beyond the 
power of the company. It is impossible, in the nature of 
things, to place all parties as they were before this contract 
and mortgage were executed, and that consideration has 
always had great weight in the decision of questions of 
this kind.’’ 


Of course, **in all such cases a Court of Equity applies 
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the rule of laches according to its own ideas of right and 
justice. Every case is governed chiefly by its own cireum- 
stances, , P . Nothing can eall forth a 
Court of Equity into activity but conscience, good faith 
and reasonable diligence. Where these are wanting, the 
Court is passive, and does nothing.” 


Brown ve. County of Buena Vista, 94 UL S., 160. 


In Tuwtn Lick Oi] Co. v. Marbury, 91 Id., 587, 
au sult brought by a corporation to avoid a sale of prop- 
erty made to one of its trustees four years after the cause 
of action had accrued, was held to have been brought too 


late. 


In this case the corporation not only delayed to bring 
the suit, but it paid the semi-annual interest on the bonds 


for nearly five years. 


The answer asserts that only one of the payments of 
interest was made after the present stockholders had 


acquired their stock ; but that is irrelevant. 


The Court in LPatlroad Co. ». Soultter, 13 Woll,,. 
425, said: 

‘Again, it is alleged that the board of directors of the 
complainant was totally changed, and was, at the time of 
such payment, wholly composed of persons who had not 
participated personally in the Barnes mortgage: and that a 
large majority of the stockholders and directors, at the 
time of said payment, were persons who had_ no interest at 
the time of the foreclosure, and no participation in the 


proceedings. This can not alter the case. A corporation 
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aggregate retatus its identity through all the changes that 
may take place tnits trdividual membership. * , ™ 
Change of membersh ip cannot change tts rights. If it can, 
how is the change effected? Ilow many, or what propor- 


tion of its members must be changed ?”’ 


THE DEFENDANT MAKES NO OFFER TO RESTORE 
PROPERTY ACQUIRED BY TT THROUGH 
THE ISSUE OF THE BONDS. 


Few things could be plainer than the proposition that 
the defendant can not select what part of the contract shall 
stand, and what part shall be avoided. Neither parties nor 
courts possess any such prerogative. If the defendant has 
been defrauded or imposed upon, it could only ask that the 
contract be rescinded, and convey, or offer to convey, the 
property back to the trustees. On this subject Mr. Justice 


Field says: 


‘The rule that he who seeks to rescind a contract of 
sale must first offer to return the property received, and 
place the other party in the position he formerly occupied, 
so far as practicable, prevails equally at the civil and com- 
mon law. it is «2 rule founded in natural justice, and 
requires that the offer shall be made by the purchaser to 
his vendor upon the discovery of the defects for which the 
rescission Is asked. The vendor may then receive back 
the property, and be able by proper care and attention to 
preserve it, or he may have recourse upon other parties, 
the remedies against whom might be lost by delay. He 


must be permitted to judge for himself what measures are 
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necessary for his interest and protection, and if the pur- 
chaser by delav deprives him of the opportunity of thus 
protecting himself, he can not demand a rescission of the 
contract.” 


Andre OS VU. aL isle i+ fy Wa/l/.. Pipa « 


In National Bank ve. Matthews, 9S UL. S., 629, the 
Court cite with approval the following from Sedewick on 


Statutorv and Constitutional Construction : 


‘Where it is a simple question of authority to contract, 
arising either on a question of regularity of organization, 
or of power conferred by the charter, a party who has had 
the benefit of an agreement, cannot be permitted, in an 
action founded upon it, to question its validity. It would 
be in the highest degree inequitable and unjust to permit a 
defendant to repudiate a contract the benetit of whieh he 


retains. 


The Court add: **What is said in the text is fullv sus-— 


tained by the authorities cited.” 
The rule is thus stated bv a text writer: 


‘But though a corporation can not be sued any more 
thin any other citizen directly upon a contract, or any 
other analagous transaction which does not bind it. vet if it 
sets up this defense it must restore to the other party what 
it has obtained from him. In every case a corporation must 
account for benefits which it has reeeived under an a/tia 
vires transaction,’ 


Greens Brice’s Ultra I tres, second edition. 71 . 


= Ge 


got rid of by payment. Under these circumstances, we say 


And the Supreme Court of Arkansas say that when 
defendants ‘wish to rescind the contract, (of sale), they 
must restore possession of the land; for it must be 
rescinded entirely or not at all. They can not be permitted 
to enjoy the property and refuse to pay for it.” 


Benjamin ?? Hlobdbs. aH P lirh.. 15 F. 


EVEN ADMITTING THAT THE BONDS AND MORT- 
GAGE ARE VOID, THE PLAINTIFFS ARE 
- NEVERTHELESS ENTITLED TO. SUB- 
ROGATION, AND TO HAVE THE 
RELIEF THAT THEY PRAY. 


The cross-bill states that the property of the defend- 
ant, at the time of its purchase, was not worth more than 
$1,000,000. By this, of course, is meant subject to the 
debt due the State. The defendant acquired the property 
subject to that debt; and the stockholders hold the prop- 
erty, or their interests in it, subject thereto. That is a mat- 


ter adjudicated in the suit brought by the State, to which the 


defendant was a party. The property held by the 


defendant was therefore primarily bound for the payment 
of that debt. The payment of that debt by the plaintiffs 
relieved the defendant of that burden, which could only be 
that the deferdant would be compelled to repay the money 
advanced by the trustees, though in point of fact, it. might 


he held that the trust deed 1s void. 


A glance at the cases on this subject will show that we 


are correct in this assumption without a doubt. 


oo? 


The cases for the most part are noticed in Sheldon on 


Subrogation, sections 19, 30, 31, 33, 34, FS, LO. 


In section 33, the author says: 

‘The purchaser of real estate who, in order to save his 
property, has paid off a mortgage which was a valid lien 
thereon, is entitled to be subrogated to its lien as against 
those who turn out to havea title to the property superior 
to his own, but subject to the incumbrance which he has 


discharged. 


In support of this proposition he cites several cases : 
but he adds *‘though this has been denied af /aie in’ Massa- 
chusetts.”° He cites Wade wv. Howard, 11 Pick, 2&9. 
The case referred to was an action of ejectment, in) which 
the equitable doctrine of subrogation could not easily be 


applied. 


It is undoubtedly true that a mere stranger, an inter- 
loper, is not entitled to subrogation; but any one paving 


money under a claim of title does not occupy that position. 


‘A orantee of land whose grant was fraudulent as 
against the grantor’s creditors took from a prior morteagee 
a deed of quit-claim of all his interest in the premises, con- 
taining this clause, ‘which said mortgage is hereby canceled 
and discharged, the said grantor having recently conveved 
his interest in the premises to the grantee.” //e/d that this 
deed constituted an assignment, and not a merger, of the 
mortgage, as agamst said grantor’s creditors.” 


C'roshy PF Taylor, 1S Gray, fy -f. 


‘Where land ts purchased in good faith at an adminis- 
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trator’s sale, which is void because the requirements of the 
statute are not pursued, and the purchase-money is applied 
in extinguishment of a mortgage to which said lands were 
subject in the hands of the owner, the purchaser will be 
subrogated to the rights of the mortgagee to the extent of 
the purchase-money applied in extinguishment of the mort- 
vage, and the owner will not be entitled to recover posses- 
sion until he repays such purchase-money. ” 


lVaulle’s Heirs v. Fleming's Heirs, 29 Mo., 152. 


‘*A purchaser by parol of part of a tract of land, who 
pays off «mortgage on the whole to prevent a sale, is 
entitled to be subrogated to the mortgage, and judgment 
recovered thereon.’ 


Champlin vr. Willams, 9 Penn. St., S41. 


In Davis vv. Roosrelt, 5S Texas, 3O5, it was held that 
the party holding the legal title was not entitled to recover 
against a party claiming under a void mortgage without 


repaving to the party the mortgage debt. 


“Where, under a decree of foreclosure, the mortgaged 
property is sold, and the sale tinally ratitied and confirmed, 
and subsequently on appeal the decree is vacated, and the 
mortgaged property decreed to be sold again for the pay- 
ment of the mortgage debt, the original purchaser if he 
has paid the purchase-money, and it has been applied to 
the payment of the mortgage debt, is entitled to be subro- 
vated to the mortgagee, and to have the mortgage assigned 
to him.”’ 


Johnson v. Robertson, 34 Md., 165. 
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‘4 creditor levied his execution upon his debtor's 
equity of redemption in land, and to protect the same, paid 
off a decree of foreclosure of the mortgage, about to expire. 
To do this, he borrowed money of the orator, and gave a 
mortgage therefor, upon the same land. The levy proved 
defective, and the debtor eonveyed to the defendant ; 
Held, that the money paid to discharge the mortgage first 
given, was a charge upon the land in the hands of the 
defendant.’ 


Payne v. Hathaway, 3 Vt., 212. 


A mortgaged certain lands to B, a school commis- 
sioner, to secure the payment of «a loan from the school 
fund. Upon default B sold the land to © at public sale, to 
pay the debt; C sold and conveyed it with covenants of 
warranty to D, who took possession. At the suit of the 
heirs of A, the sate made by b, was declared void, and said 
heirs recovered possession. D then sued the heirs of C, on 
said covenants of warranty, and recovered judgment against 
them which they paid. The heirs of A afterwards con- 
veyed the lands to E, who conveyed to F, said I and F 


having notice of ail said proceedings. 


Held, in an action brought by the heirs of C, against 
Kand F, for thesale of the lands to pay the amount of the 
mortgage, that said heirs of C, were entitled to be regarded 
as the equitable assignees of the mortgage, and to be subro- 
gated to the rights of the mortgagee. 

Muir ve. Berkshire, 42 Md., 149. 
Where W. W. gave a mortgage on land, and the mort- 


gage was foreclosed at law by advertisement and sale 


( 53 ) 
under the statute, but before the redemption expired, he 
died, leaving a widow, who sold the land to P. D. W. by 2 
warranty deed, in consideration of payine her $25 and 
What was due on the mortgage: and P. D. W. redeemed 
the land under the mortgage sale, by paying what was due, 
and the heirs of W. W. afterwards brought an action of 
ejectment against P. D. W., to recover possession of the 
land ; ¢¢ was held, he had alien on the land for the redemp- 
tion money paid by him, with interest, less the use and 
occupation of the premises over and above improve ments.’ 


WebL ov. Wiltams, Walker, ( Mich.\, 544. 


The purchaser of property sold under execution has a 
right in equity, when the property is recovered from him 
or his vendee, by virtue of a superior title, to be substituted: 
for the creditor, and to have the amount of his purchase 
money refunded to him by the defendant in the execution. 


Hloward v. North, 5 Tex., 297. 


P made an assignment of his personal property to J, 
for the benefit of creditors, and delivered possession ; the 
property was then seized under an attachment against P, 
and J replevied the same, and gave the bond required by 
law. On the trial of these actions, judgments were ren- 
dered against P in one and against J in the other; and the 
bail paid the execution in full: but before judgment in the: 
replevin suit the sheriff again seized the goods on another 
judgment and execution against P, and sold the same to M. 
After the payment of the execution in the attachment and 
replevin suits, J brought an action of replevin against the 


sheriff for the goods sold by him. J//e/d, that J, by giving 
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the bond in the first replevin suit, was entitled to be sub- 
rogated to the lien acquired by the attachment. 


NSellect is Phelps, Pe Wise. +AU. 


In an action by a purchaser at an execution. sale, to 
quiet title and to compel a conveyance against one who had 
purchased land from a fraudulent grantee of the execution 
defendant, by a deed made with intent to defraud creditors ; 
the Court found that the defendant had purchased with 
constructive but without actual notice of the fraud, and 
that he had paid off a mortgage on the land which was prior 
to the claim; 4e/d, that the plaintiff was entitled to the 
relief prayed for, only upon the terms of paying to the 
defendant the amount paid by him in satisfaction of the 
mortgage. 


x _ ae 


Tomkins ve Sprout, 55 Cal, 31. 

While it is true that a mere volunteer is not entitled to 
subrogation, it is not true that one must possess a good 
title to the property, or any interest therein, at the time of 
the making of the payment which has the effect to dis- 
charge a lien, in order to be entitled to that relief. The 
books are full of cases to the contrary—cases where the 


payments were made by persons having no title whatever.. 


In Kentucky a slave named Jack was sold under execu- 
tion against an estate, and was purchased by Enos Daniel. 
It turned out that the estate had no title, and the slave was 
recovered from Daniel in an action of detinue. Daniel 
then brought a suit in chancery to be subrogated to the 
rights of the holder of the judgment under which the sale 


had been made. The Court sustained the claim, saying : 


‘‘Admitting that Enos Daniel knew that Jack belonged 
to Mary McLaughlin, and was not subject to execution 
against the estate, this, in our Judgment, presents no legal 
impediment to his claim upon the estate for the amount of 
Clark’s demand paid by him. The slave was sold as the 
property of the estate under the process of law; he pur- 
chased him, and by his purchase and execution of a sale- 
bond to Clark, he satished and extinguished that amount 
against the estate, and for which it stood responsible. And, 
according to the principle repeatedly recognized by this 
Court, he has an equitable right to be substituted in place 
of the creditor, and to have the amount so paid refunded to 
him out of the estate. I[lis equity rests, not upon the 
vround of his want of knowledge is tothe title to the slave, 
but on the ground of Ins having discharged a judgement 
avainst the estate for which it) stood chareable, hy a pur— 
chase of the property made under the coercive process of 
the law.” 


MeLauaghtlin vv. Daniel, S Dana, ISs. 


In South Carolina a plaintiff, at his own execution sale, 
bought the interest of the defendant in certain personal 
property. ‘Phe sheriff making the sale had older writs in 
his hands against the same defendant, and the proceeds of 
the sale were applied exclusively on the older writs. The 
sale turned out to be void. The plaintiff's Judgment was 
afterwards paid ; but he was not repaid the purchase-money 
which had been apphed to the extinction of the older 
claims. The Court held that his claim was ‘that of a 


junior eveditor who had paid prior debts, and) he must be 
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substituted in the place of senior creditors, and subrogated 
to all their rights.” 


Bentley ve. Long, I Stroh. Ea., 52. 
Y ( / 


[f an execution is void, but is issued undera_ valid 
judgement, and the proceeds of the execution sale are 
applied to the satisfaction of the judgment, the defendant 
can not recover the property from the purchaser without 
first repaying the amount paid at the sale. 

Hloward wv. North, 5 Texas, 316. 


Dufour ve. Camfranc, IT] Martin, 610. 


When a void sale is made under proceedings to fore- 
close a mortgage, the purchaser succeeds to the rights of 
the mortgagee, and may enforce them just as the latter 
could have done if there had been no sale. 

Jackson v. Bowen, 7 Coi., 13. 
Gilber v. Cooley, Walker Chy., 49-4. 
Probst v. Brock, 10 Wall., 519. 


Where a void sale is made by an executor or adminis- 
trator, and the proceeds are applied to the payment of the 
debts of the estate, the purchaser at the sale becomes sub- 
rogated to the rights of the creditors whose debts have 
heen paid with his money. 

Williams Ue Willian, = Der. Eq. OY. 

Saunders v. Saunders, Id... POD. 
Scott vu. Diunir, 1 Dev. & Bat. Eq. ots 
Valle v. Fleming, 29 Mo., 152. 
Blodgett v. Mitt, 29 Wis., 182. 


Tludgin v. Hudgin, 8S Grat., 820. 
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The payment by the plaintiffs in this case was a better- 
ment of the lands and other property of the defendant. 


Bright v. Boyd, I Story, 478, and 2 Id., G05. 


In the very able opinion of Mr. J. Lyon, in Blodgett 
v. Hitt, the judge, after referring to the celebrated de- 
cision of Justice Story in Bright v. Boyd, said: 

‘+The principle there asserted is precisely the same as 
that involved in the question under consideration in this 
ease. In both eases, if the land is held chargeable, it is be- 
cause the money of the purchaser under the void sale has 
been paid in good faith, and expended to increase the value 
of the estate. It is quiteimmaterial whether this was done 
by paying off incumbrances or by permanent and valuable 
improvements. In either case the value of the inheritance 
is increased by the expenditure, and, as already observed, 
the plainest principles of justice demand that the heir or 
devisee should repay the money thus innocently expended 
for his benefit, to the extent that he has been benefitted 
thereby.”’ 

The cases decided in Arkansas fully support these 
rulings. | 

Thus, it is held that the right to compensation for bet- 
terments exists in that State, though there is no statute on 
the subject. 

Porter v. Doe, 10 Ark., 187. 


In West v. Waddill, 33 Ark., 576, it was held that 
where a purchase of land is set aside as fraudulent, as being 


against public policy, but in which the purchaser has been 
6 
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suilty of no actual or intentional fraud, he should be 
charged only with such rents and profits as he has received, 
or should by prudent management have received; and 
should be credited with the purchase-money paid by him, 
and taxes and all other reasonable expenses, including im- 
provements ; and if these exceed the rents and profits, he 
will he entitled to the excess, with a lien on the property 


for its payment. 


In Summers v. Howard, 3S Ark., 490, there had 
been a sale of lands by a curator of an infant, instead of by 
his guardian. The curator had no power to sell lands, and, 
of course, the sale was void. But when the infant brought 
suit against the purchaser for the lands, it was held that he 
would be bound to pay for the improvements put on the 
land by the defendant. 

In the case of Waggener v. Lyles, 29 Ark., 47, the 
lands had been sold by one claiming to be an executor, but 
who was not such executor. The sale was, of course, void: 
bat it was held that, as the purchaser had paid a part of the 
purchase-money, and had made valuable improvements, he 
was entitled to have the same taken into the «account, and 
set off against rents and profits ; and that if any part of the 
sum paid had been applied to the payment of the debts of 
the estate, he should, to that extent, be subrogated to the 
rights of the creditors, who were paid out of that fund, 
whose claims had been, or might be, probated and allowed 
against the estate. 

In all these cases the person making the payments had 


no title to the property whatever. 


\e? 
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It will be seen that, in some of the eases, some. stress 
is placed on the idea that the person paying out the money 
supposed that he had a title at the time of making the pay- 
ment. The inquiry is alittle dim, as men suppose so many 
things, both with and without any foundation. But the 
distinction is no longer tenable. The question is as to 
whether, all things considered, it 1s equitable and just that 
the person paying the money should have it paid back to 


him, or should lose it. 


It has been held that a fraudulent grantee may be en- 


Grant v. Lloyd, 12 8S. & M., 191. 


titled to subrogation for money actually paid out by him. 


Croshy U. Taylor, L5 Gray, 6-4, 


[t is not necessary, however, to go so far. There is no 
charge of fraud either in the answer or ecross-bill. As the 
persons organizing the defendant company dealt with each 
other and their own property alone, there was no one to be 
defrauded ; and hence, such a charge, if made, would have 


heen absurd in the last degree. 


But no amount of illegality in the title of the person 
paying money will prevent subrogation, at least when such 


payment does not involve any willful fraud. 


The ease of the Oneida Bank ve the Ontario Bank, 
D1 N. Y., 490, is familiar to the Court. In that case it 
was held that where a bank had issued certain drafts for- 
bidden by law under a penalty, and they had been trans- 
ferred to another than the original payee, such third per- 


son was subrogated to the original right of action of the 


( 60 ) 
payee against the bank for which the draft had been ac- 
cepted, although the draft itself was utterly illegal and void. 
This principal has been acted on by this Court times without 
number, If we substitute the word bends for that 
of bills, in the opinion in Thomas v. City of Bich- 


mond, 12 Wall., 356, no difference will be found to exist 


between that case and the present, if we accept, for the: 


sake of argument, the proposition of the defendant, that 
the issue of the bonds was not authorized; except that in 
that case the issue was absolutely forbidden. The Court 


said: 


‘‘The corporation issuing the bills contrary to law, and: 
against penal sanctions, is deemed more guilty than the 
members of a community who receive them whenever the 
receiving of them is not expressly prohibited. The latter 
are regarded as the persons intended to be protected by the 
law ; and if they have not themselves violated an express. 
law in receiving the bills, the principles of justice require 
that they should be able to recover the money received by 


the bank for them.’’ 


The same doctrine was applied in Merchants’ National’ 


Bank v. City of Little Rock, 5 Dillon, 298, and the 


same case on writ of error, 9S U. S., SOS. 


But, even if all these things were untrue, the result would 
still remain just the same. The pleadings of the defend- 
ant concede the validity of the bonds in the hands of in- 
nocent holders. So far as they might be concerned, then 


the duty of the trustees was plain, It was their duty te. 


( 61 ) 
protect the innocent holders, whether few or many, whether 
existing as such at the time, or with rights thereafter to ac- 
crue. In paying off a debt of the defendant, which was a 
first lien on all of its property, which was about to be sold, 
they certainly did nothing of which the appellant could 


rightfully complain. 


VENDOR’S LIEN. 


It is apparent that if no mortgage had been executed, 
the trustees would have had a lien for the purchase-money 
on the property conveyed. 

Sha// Y Biscoe, IS Ark., 142. 


Scott v. Orbison, 21 Id., 202. 


ALLOWANCE TO TRUSTEES AND COUNSEL. 


Exceptions to these allowances were taken by the 
appellant ; but the mortgage makes provision for them, and 
no testimony was taken to show that they were unreason- 
able or improper. The eross-bill put in issue all the mort- 
gave debt, amounting to about three million dollars, prin- 
cipal and interest, and the allowances were only for about 


one per cent. on the sum in controversy. 


FINALLY. 


The declaration of Judge Wallace, that this litigation 
is **phenominal in the audacity of the attempt to induce a 
Court of Equity to assist a corporation in repudiating its 
obligations to its creditors without offering to return the 


property acquired by its unauthorized contract with them,” 


saiesdendiinsathandistinantetenemmnataamatinntariedaaiits, ohemianend 


( 62 
is fully justified by the transcript in this cause, and it seems: 


to have been duly appreciated ; forit is quoted with approval 


in another case between the same parties, concerning the 


same property. 
Dowy. M. & L. R. R. BR. Co., 20 Fed, Rep., 268. 
Very respectfully, 
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STATEMENT. 


The relief sought by the answer and cross- bill is the entire 
destruction of the purchase-money mortgage under which 


the defendant acquired its charter, its road, its rolling stock, 
and everything it ever owned. : 
No offer is made to return the property so acquired. | 


The following are the main facts which it will be necessary <).. 
to consider in determining this appeal: 


1. The Memphis and Little Rock Railroad Company (old 
corporation) was organized under a special charter granted 
by the State of Arkansas. (Admitted, folio 46, ) 


2. This charter and the road and rolling stock passed to 
the Memphis and Little Rock Railway Company (folio 47); 
that company mortgaged the charter and all its property to 
secure $2,600,000 of its bonds and the complainants, Dow 
and Matthews and William 8. Pierson were the trustees of 
such mortgage (folio 48). 


3. Such mortgage was foreclosed and a decree of sale duly 
entered (folio 48). 


4. Sale was had thereunder and the complainants, Dow, 
Matthews and William 8. Pierson became the purchasers of 
the entire property (folio 49). Such purchase was made by 
the said Dow, Matthews and Pierson for the benefit of the 
bondholders of the old mortgage (folio 49). 


0. Thereupon the bondholders organized the defendant, 
the Memphis and Little Rock Railroad Company, as reor- 
ganized, and such company purchased from Dow, Matthews 
and Pierson the aforesaid charter, road and rolling stock 
(folio 49; see the Articles of Organization, Exhibit X of 
Answer, found at folio 511, under heading Exhibit L). This ’ 
reorganization was in pursuance of the provisions of the 
decree of sale at which Dow, Matthews and the said Pierson 
purchased. 


; 
f 
‘ 
y, 
‘ 


‘to all the bondholders (see folios 53 and 64). 


6. As the consideration for the conveyance to it of the 
aforesaid charter and rolling stock, the defendant executed 
and delivered the $2,600,000 mortgage, which, in this action, 
it seeks to destroy (see Deed, Exhibit M, folio 521, and 
Mortgage, Exhibit O, folio 536). 


7. The defendant also issued $1,300,000 of stock, which 
represented unpaid interest on said bonds which had been 
foreclosed, and transferred the same to the bondholders to 
whom the interest was due in payment thereof, and the 
stock thereby became full paid. 

It is therefore apparent that before the organization of 
the defendant, Dow, Matthews and Pierson were the trus- 
tees, and they represented parties who were the holders 
and owners of 82,600,000, secured by mortgage of the 
charter, road, rolling stock and everything owned by the 
Memphis and Little Rock Railway Company. 

The unpaid interest on those bonds equalled the amount 
of the stoek which was issued in the defendant corporation. 

The railway mortgage and bonds secured thereby have 
never, in facet, been paid, or in any manner released, except 
the mortgage now in suit be held to have taken the place 
of the old mortgage. 

Whether, therefore, the, organization proceedings were 
valid or invalid is immaterial. 

Whether the deed to complainants is good or bad goes 
for nothing. 

Whether the purchase-money mortgage was wlfra vires 
or not is immaterial. | 

The original mortgage out of which the road was built 
remains. 

The new and the old mortgage both bear the same rate of 
interest. 

It is averred in the answer that the road was only worth 
one million of dollars at the time it was conveyed to the 
defendant, and that such fact was well Known to the com- 
plainants Dow, Matthews and said Pierson, as well as 
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Thereafter the said shares of stock are alleged by the 
answer to have been transferred to bona-fide purchasers for 
value (see folio 65 of Answer). The interest on the mort- 
gage in suit was paid for some years when default occurred, 
one, at least, of which payments was made after the parties 
now controlling the organization had purchased their stock 
and gone into control (Answer, folio 106), and since that 
time no interest has been paid on the said mortgage. 

Through all the reorganizations under the charter now 
held by this company, there had been outstanding an old 
mortgage for $100,000, held by the State of Arkansas, and 
which was executed in 1861 (see folio 6). After a long liti- 
gation a decree was entered enforeing such mortgage in 
favor of the State, and directing sale. This sale was 
directed to take place on the 30th of March, 1882 (see 
folio 37). 

Thereupon, and just before the time fixed for the sale, 


the complainants went to Arkansas and paid the amount of. 


the said decree, amounting to $239,672.01, to the Master, 
for the purpose of avoiding a sale under said decree, and to 
protect their bondholders (see Complaint, folios 38 and 39, 
and Answer, folios 47 and 67). 

Thereupon, this action was brought, in which the eom- 
plainants asked to be subrogated to the rights of the State 
under such first mortgage. 

The answer to this claim was an attack upon the validity 
of the mortgage of which the complainants were trustees, 
and the ecross-bill, which is practically a copy of the 
answer, simply asks relief that the complainants’ mortgage 
be cancelled. 

The exceptions to the answer and the demurrer to the 
cross-bill were sustained and the relief prayed for was 
granted. From the decree granting such relief and direct- 
ing a sale of the road, this appeal is taken. 

The certificates of stock issued by the defendant were 
ach issued expressly subject to the bonds and mortage 
which are the subject-matter of this action (see folios 252 
and 268). 


ss . | 


eee ey ee eee ee ws 


FIRST POINT. 


Either the proceedings under which the defend- 
ant was organized were valid or they were invalid. 


If valid, they were valid in all parts, as well in the aequi- 
sition of property as in the mortgage given to pay for it. 

If invalid, they were invalid throughout, and defendant 
cot no charter and is no corporation 

Everything done was part of one entire scheme. 

The very first paper executed, being the power of attorney 
to organize, signed by the various bondholders, contained 
directions to the parties appointed to act to— 


|. Organize the corporation. 


2. To acquire the charter, franchises and property of the 
Memphis and Little Rock Railway Company. 


3. To authorize the directors to pay over to the trustees, 
in payment for the same, the bonds and mortgage which are 
now complained of. 


Then follow the articles of organization which are in 
exact accordance with the power ; and then come the deed 
and mortgage, both of which recite the whole thing over 
avain. 

Does the defendant wish a finding that the whole arrange- 
ment was invalid? We understand not. They affirm, as 
we do, the validity of the proceedings. 

Equity looks to the substance of the transaction, not to 
mere form. 

If, therefore, any defect exists in the present mortgage, 
equity will revive the old mortgage and subrogate the 


bondholders back to their old rights under it. Those old 


rights were dollar for dollar—the new mortgages and 
stock. 

The case of Snelling v. MeIntyre, 6 Abbott's New Cases, 
469, is in point. 

There the defense of infancy was made on the part of the 
wife of a mortgagor. 

The facts were found in her favor. It was proved, how- 
ever, that the mortgage was given for the purpose of 
raising money to pay off an old mortgage on the same 
premises. 

The Court held that relief should be given in the action 
pending by treating the old mortgage, which had been sat- 
istied of record, as revived, and enforcing it to the exclusion 
of the dower right. 

The opinion is by Judge Van Voorst. 

\We quote from p. 470: 

‘The mortgages were executed by McIntyre and his wife in the year 1871, 
and the action for their foreclosure was brought in the year 1878. To this 
action the wife now sets up her infancy at the time she executed the mort- 


gages, and claims that, in so far as her dower rights are concerned, they are 
Vv vid. % x % 

‘Under such circumstances I apprehend that it is equitable and just that 
the prior mortgages which were satisfied with the moneys raised on those 
executed by McIntyre and wife in 1871 should be revived so as_ to 
effectuate what was intended at the time and that the dower rights of the 
wife should be postponed until the mortgages last executed are satisfied.” 


Barnes vs. Mott, 64 N. Y., 397, 

Holds that when the owner of premises conveyed to him 
subject to a mortgage, in ignorance of the lien thereon of a 
judgment subsequent to the mortgage, pays the mortgage and 
eauses the same to be satisfied of record, he is entitled to 
have the same reinstated as a lien, prior and paramount to 
the lien of the judgment. 


; 


is in substance as follows: 


Was purchased by the said Dow and others, ‘ 
and benetit of the holders of the bonds issued by the said Memphis and Little 
Rock Railroad Company, and the said Memphis and Little Rock Railway Com- 
pany, with an agreement on the part of the said Pierson, Dow and Mattheirs 
acting (ls trustees for tie 
the PUP pose of OpH rating thie 
that PEpre N¢ yled hy the said howds of the said Mi mphis and Little Rock Ratlroad 
Company and of the said Memphis and Little Rock Railway Companu, amounting 
an all to the sim of $2,600,000, which 
said bonds of the Mi mphis and Littl 


(Com WEL and the Me mephis and Littl Roek PRaitlirar ( OMDPANRU. ¢ 27% }} for OWE? 
. ‘4 ‘ i ef ? ‘ « . 


used aT taking Wp the 


ment under ahie 
The document then proceeds and mortgages the road to secure the said 


should not ore 
the recognition of the debts of the old company. 
fectly evident that the present company is but a continua- 


SECOND POINT. 


The mortgage in itself settles this question. 


hows of such 


COM PAhy 


Rock Railroad 


The mortgage in suit is in reality the old mort- 
gage foreclosed, and from the proceeds of which 
the road was built. 


Its recital] 


Whereas, the charter, franchises and all other property of every kind, 
Whether real or personal, belonging to the Memphis and Little Rock Railroad 
Company, was sold under a decree in chancery, in which the said Dow and 
others were the complainants, and the said Memphis and Little Rock Railroad 
Company and others were defendants, and whereas at said sale said property 
‘jn the interest and for the use 


said hondholders, that aHYy HwHew COMLPAN Y organized for 


said railpoad should TRS Aonds of equal amount lo 


should he 


bporrowed Sor the construetion and equipment of the said railroad (is dforesaid.”” 
The mortgage then proceeds and recites the incorporation of defendant, the 
resolution of its stockholders, that new bonds fer the sum above named should 
be issued for the purpose of taking up the old bonds in accordance with the agree 
i] thie purchase Wits made, and to ye Xé cured by the mortgage the Hi 


The pleadings in this case show conclusively that the 
trustees bought in the charter and the property at a nom- 


The defendant acquired the rights of the old company 
from them, and there was no reason in the world why it 
inize on the very just and honest basis of 


It is per- 


oe 


§ 


tion of the old company without any break in the corporate 


existence. 

In Pierce vs. Emery, 32 New Hampshire, 484, 2 Redfield’s | 
American Railway Cases, 640, which was a case where the | 
charter under special legislative authority was mortgaged, * 
the Court held on a bill to foreclose the mortgage, that the | 


sale would, in substance, transfer the road and the corpor- 
ation to the purchaser, and that 

‘The trustees take all the property, rightggind franchises of the corporation, 

to hold and enjoy as the corporation held enjoyed them; they take sub- 
stantially the corporation itself; and the corP% ration itself was the thing orig 

inally mortgaged.” 


Now defendant only gets its existence by stepping into 

the shoes of the old company, and by taking its charter and 

its rights, and it simply becomes a successor of the old. It 

took its every right and certainly incurred the responsibility 

of taking its assets, subject to its mortgage debt. | 
Why should it not be compelled to recognize the old mort- 

gage debt ¢ r 
The old company could and would have taken up the old - 

bonds and mortgages and given new ones in their place. 

Substantially that is what was done. 
Again the mortgage itself shows the bonds secured by it 

were given in renewal of the former bonds which had never 

been paid off, and that the former bonds were given for the 

purpose of raising money for the building and equipment 

of the road is a thing not denied. 


THIRD POINT. 


One mortgage given for another takes the place 
and all the equities of the first one. 


Where one security is given to take the place of another, 
it is idle to contend that it is not of the same character. 

Giving the new mortgage was not payment of the old 
debt; it was merely an exchange of the form of the security. 

In Cordovars. Hood, 17 Wallace, pages 1-8, it was held that the second note 
in such a case, represented solely the original consideration, and the destruction 
of the old note and the giving of a new one, did not impair a vendor's lien 


Which attached to the first note or rather the debt, of which both notes were 
merely evidence. 


An examination of defendant’s articles of organization 
discloses the necessity of this rule and its proper applica- 
tion here. Those articles recite as follows: 

The power of the Memphis and Little Rock Railway Company to borrow 
money by the mortgage of its charter and works. 

The execution of such a mortgage. 

The appointment of the defendants Dow, Matthews and Mr. William S. 
Pierson as the trustees of the same. 

Default in the payment of the interest of such mortgage. 

The foreclosure proceedings and judgment. 

The sale and the purchase by the said Dow, Matthews and Pierson. 

And then the articles of organization proceed: 

“Now, therefore, we, the undersigned, being the holders of a majority of 
bonds secured by a mortgage of the Memphis and Little Rock Railroad Com 
pany, do hereby reorganize the said Memphis and Little Rock Railroad Com 
pany, and do declare and make known that the stock of the said Memphis and 
Little Rock Railroad Company, as reorganized, 1s fixed at $1,800,000.” 

Then follows the different ownership of the shares. 

Then the declaration that the stock is full paid. 7 

Then ‘* That for the purpose of distinction, and to avoid confusion and mis 
takes the words ‘as reorganized’ shall be written or printed immediately after 
the name of the Company, in all contracts, deeds or writings made by or to 
the Company.” 

‘That we hereby require the said trustees, Pierson, Matthews and Dow to 
convey all and singular the property, charter, franchises, rights, privileges and 
immunities so conveyed to them by such Commissioner to the Memphis and 
Little Rock Railroad Company as reorganized upon the following terms and 
conditions, to wit: 
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The second of said terms required the execution and de- 
livery of the bonds and mortgage in suit. 


We respectfully submit this whole arrangement showed 
a continuance of the old company and a mere change in the 
form, and not in the least degree in the substance or legal- 
ity of the mortgage secured. 

See these articles of association, page 212. 


FOURTH POINT. 


The defendant, having obtained its road on the 
agreement to execute this mortgage, a court of 
equity wili consider it as done, and hold the cor- 
poration to the promise of its incorporators. 


The defendant states that the articles of organization, 
deed and mortgage, were all part and parcel of one trans- 
action ; and that the conveyance to complainant was upon 
the condition that it should at its very inception, issue 
bonds to be given to its grantors. 

And again, the articles of association (page 148), show 
that the consideration for the transfer was the issuance of 
these bonds. | 

This agreement amounted to an equitable mortgage, 
which was good as between the parties, and which a court 
of equity will enforce, whether the mortgage was ever 
executed or not. 

An agreement between vendor and vendee, that the latter shall execute to 
the former a mortgage upon land to secure payment of the purchase money, 
gives the vendor the same rights and equity as_ if mortgage was executed. 
(Richardson vs. Hamlet, 33 Arkansas, 237.) 

A court of equity, regarding the substance and not the mere forms and cir- 


1] 


cumstances of agreements, considers a thing directed or agreed to be done as 
having been performed. (Craig vs. Leslie, 3 Wheaton, 578.) 

An entry of an agreement by a corporation upon its records, that a certain 
bond for title should be pledged to certain of its members as security for 
liabilities which they were about to incur for the company, was held an equit- 
able mortgage. (Miller vs. Moore, 3 Jones, N. C. Equity, 431.) 


Again, a corporation may ratify expressly or by implica- 
tion, agreements entered into on its behalf before its origin. 
The first case is that of Vauxhall Bridge Company vs. Earl 

Spencer, 2 Jacobs, 64. 

There the promoters of a company for making a bridge across the Thames, 
in order to buy off the opposition of the trustees of another bridge, covenanted 
by deed to pay them for the use of their company, if the Act of Parliament 
should be obtained, the sum of £5,000. 

The Act was passed, and the corporation held liable on the promise of its 
incorporators. 
Edwards vs. Grand Junction Railway Company, 1 Mylne and 

Craig, 650. 

There the promoters of the railway company, a bill for the incorporation of 
which was pending in Parliament, found themselves opposed by the trustees 
of a certain turnpike road which they desired to cross. After some negotia. 
tions the promoters agreed with the trustees that the turnpike road should be 
carried Over the railway by a bridge fifty feet wide, with proper approaches, 
&c., and upon such promise the trustees of the turnpike company withdrew 
their opposition. 

The bill passed, and the railway commenced operations, and started to erect 
a bridge only thirty feet wide. Injunction was granted restraining the railway 
company from interfering with the turnpike company unless they carried it 
over the railway by a bridge exactly in accordance with the promise of the 
promoters, 

Petre vs, Eastern Counties Railway Company, 1 Railway Cases, 
162. 

There the promoters of a railway line agreed with the plaintiff, a peer, that 
In consideration of his withholding his oposition to their bill, the company, 
when incorporated, would, for the land taken from his estate, pay him 
£120,000. After incorporation the company, instead of paying this sum, pro- 
ceeded to acquire the lands under the Act, offering only the value that should 
be fixed by the appraisers. The plaintiff, however, was granted an injunction 
restraining the Railway Company from proceeding. 

Stanley es. Chester and Birkenhead Railway Company, 3 Mylne, 
and C, R., 773. 

There the projectors had agreed with plaintiff to give him for fourteen acres 
of land, £20,000. The bill was finally passed locating the railway in such a 
manner thata different piece of the plaintiff's Jand would be taken, The plain- 
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tiff filed a bill to restrain the Railway Company from entering upon any of his 
lands until they kept their first promise and paid him his £20,000.) The Court 


sustained his position. 


The logical ground on which liability on the part of the 
company, for contracts incurred by its promoters, rests 1s, 
that where the corporation claims the benefit of the contract, 
it must take it evm onere, and assume the Habilities also. 

This is the ground upon which Low es. Conn. and Pass. 
Railroad Company, 45 New Hampshire, 370, is based. 

In that case, after the charter and before the organization of the corporation, 
the plaintiff rendered service in obtaining subscriptions to the capital stock 
and other acts requisite to complete the organization; and after the organiza 
tion, the corporation took the benefit of the services, knowing that they were 
rendered with the understanding with the projectors that compensation was to 


be made. 


If the above authorities truly represent the law, how 
much stronger is the case here / 

Defendant's promoters got not alone its road and its ears, 
but its very charter on the promise to give the mortgage in 
suit. They keep the road, and they ask this Court to free 
them from the payment of the purchase-money mortgage. 

Again, defendant has ratified, by every means within its 
power, the act of its incorporators and its own original act 
in giving this mortgage. 


Olcott vs. Tioga Railroad Co., 27 N. Y.. 546. 

In that case the directors of a railroad company, after having allowed its 
president to purchase locomotives and to give bills in payment therefor, and 
for three years to operate the road, afterward resumed the charge of the road 
and took possession of the locomotives thus obtained. | 

This acquiescence was held to be such a ratification as to bind the corpora. 
tion for the bills issued by the president in payment for the locomotives. | 

Moss vs. Averill, 10 N. Y., 449, holds a corporation having allowed its offi- 
cers to give notes for property, the power to hold some of which was doubtful. 
and having taken possession of it and employed it in a legitimate, corporate 
purpose, thereby unequivocally ratifies the acts of the ofticers. 
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RATIFICATION. 


By the acceptance of the deed expressing as part of the 
consideration the mortgage complained of, by the reten- 
tion of the property acquired under such deed, by the 
payment of interest on such mortgage the defendant rati- 
fied the execution of the mortgage and cannot now be heard 
to complain of it. 

A corporation, like a natural person, may ratify any act 
though the original execution thereof be imperfect. 

LureKa. Greet Co. rs. Bailey, 11 Wall., 491. 
Gold Mining Co. vs. National Bank, 96 N. Y., 
O44. 
Oregon Railway Co. vs. Oregon Railway and 
Navigation Co., 28 Fed. Rep., 505, 507, and 
‘ases cited. 


FIFTH POINT. 


The charter contained full power to make this 
mortgage. 


Defendant claims under this charter or under nothing, 
and it aequired it only by the deed from the defendants. 

Kind this charter, page 54. 

The right to mortgage is in these words (section 9, page 
D6): 

‘The said company may at any time increase its Capital toa sum sufficient 
to complete the said road and stock. it with anything necessary to give it full 
operation and effect, either by opening books for new stock, or selling such 
new stock, or by évrroiwing money ou the credit of the company, and on the mort. 
gage of its charter and works , and the manner in which the same shall be done in 
either cause shall be preseribed by the stockholders at a general meeting.” 
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The only criticism made is this : 

The acquirement of the charter is admitted, and neces- 
sarily the acquirement of the right to mortgage. 

But it is said by defendant, we can mortgage only for the 
purpose of borrowing money. 

We respectfully submit that the mortgage In suit was 
executed for that very purpose, and for none other ; it was 
executed for the purpose of borrowing money to pay for the 
property under which complainant got its existence ; the 
mortgage in suit is a purchase-money mortgage, and 
such, entitled to the highest protection. 

The property was bought and had to be paid for; this 
mortgage borrowed the money. 


ae Te oka she dee deo aes $30,000 
He pays in cash. tian 5 a eae an 
He pays by pure ha: ise-money y mortgage ikea $20,000 830.000 


Can it be seriously urged that this mortgage is not exe- 
cuted for the purpose of borrowing money ? 

As frequently occurs, these purchase-money mortgages 
are taken in their very inception by third parties, who 
advance the money to pay for the property purchased ; but 
whether this is done or not, the result of the mortgage is 
that an amount of money equal to its face is thereby bor- 
rowed. 

[t will be noticed that in this case there 7s no express 
provision against the execution of a mortgage. 

The utmost that is claimed is that the words of the char- 
ter do not expressly authorize the giving of the present 
mortgage, because money did not, in kind, pass into the 
coffers of the treasury as its equivalent. 

There is no prohibition in the charter against the execu- 
tion of such a mortgage. The whole matter is admitted to 
have been determined by the stockholders at a general 
meeting. 

But as this proposition is so closely a part of the sixth 
point, we now proceed to its consideration. 


SIXTH POINT. 


Whether the charter conferred the power or not 
to make this particular mortgage, is immaterial. 
The defendant is estopped from denying its valid- 
ity, as it received the benefit for which it was 
given. The transaction became executed on the 
part of the complainants, and the only thing that 
remained was for the defendant to pay the price it 
had promised. 


The decisions as to the right of a corporation to take 
advantage of its wrong, and to plead as against the execu- 
tion of its own contracts, wlfra vires, are very numerous ; 
but, at least, in this country, they all point in one direction, 
and that with no uncertain hand. 

The rule that may be said to have been framed by these 
various decisions Is this: 


That when a corporation has acted under a contract, and 
received the benefits arising under it, it is not competent 
for the corporation to deny its validity as being wdtra 
viT es. | : 

We now proceed to bring to the attention of the Court 
certain of these authorities. 


Parish vs. Wheeler, 22 N. Y., 494. 


Question as to the purchase of a steamboat by a railroad company being 
ultra vires. 

Court say: ‘‘T think it would be very absurd to say that the corporation 
itself, or the defendant standing in its situation, Can repudiate the transaction, 
the benefit of which was received in the manner stated. In my judgment 
when a sale of a chattel made to a corporation is executed and complete in all 
things except the performance of its own promise to pay the price, a plea that 
It ought not to have made the purchase is not te be entertained, especially so 
long as it retains, and insists upon retaining, all the benefits of the contract. 
If the purchase of the steamboat involved any breach of the public law the 
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corporation alone was guilty, because all the restraints of the statute or the 
common law affecting the transaction are imposed upon it alone. 

There is certainly no moral turpitude if a railroad corporation buys a steam. 
boat or builds a church, nor is there any legal turpitude. It may be an excess 
of power ora private breach of trust in respect to its stockholders; the latter 
may complain, or the State may interpose; but corporations themselves, like 
individuals in dealing with other parties, must live up to the rules of common 
honesty.” 


See also Bissell vs. M. S. & N. I. R.R. Co., 22 N. Y., 258. 


Oil Creek & Alleghany Railroad Company ?s. 
Penn. Trans. Company, 83 Pa. St., 160. 


Contract to pay a certain sum per barrel by the Oil Com- 
pany to the Transportation Company for freighting its oi], 
and the Oil Company agreed to ship all its oil by the Trans- 
portation Company. 

Transportation Company carried the oil and sued for bal- 
ance due. 

Defense that contract ultra vires. 

Held, that contract being executed and nothing being 
left but for Oil Company to pay the contract price, the de- 
fense could not be sustained. 


Bly vs. Second National Bank, 79 Pa. St., 453, holds 
that loans by a National Bank in direct violation of the 
provision of the U.S. Statute, that money shall not be 
loaned to any one person to a gréater amount than one- 
tenth of its capital, is a valid loan and can be enforced, and 
that the debtor or the endorser cannot take advantage of 
the plea of ultra vires. 


Hays os. Galion Gas Co., 29 Ohio St., 330-340, find : 


“It is, however, proper to remark that the defendant, in claiming exemp 
tion from corporate liability and in insisting, as it does, in argument that to 
borrow and give its notes and mortgages to evidence its obligation to pay are 
in excess of and beyond its corporate functions and capacity, sets up its own 
usurpation of power to avoid the payment of what uppears to be an honest 
debt. That this can be done may well be doubted. 
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The rule seems well established that when a contract has been executed and 
fully performed, on the part either of the corporation or of the other con- 
tracting party, neither will be permitted to insist that the contract and 
such performance by one party were not within the corporate power of the 
company.” 


Attleborough Bank os. Rogers, 125 Mass., 339. 
sank brought suit to reeover back money it had paid for 
the purchase of promissory notes prohibited by the terms 
of its charter. 


Court say : 

“The defendants had a right to dispose of their notes to whomsoever they 
chose, and if the plaintiff bought them and paid for them, it could not rescind 
the contract thus fully performed and executed, upon the ground that it was 
& purchase which it had no authority to make and recover back the money 
paid upon it. 

A corporation acting without authority is not in the position with the privi- 
leges of an infant to avoid an improvident contract, but in the position 
and subject to the liabilities and disabilities of a wrong doer if it exceeds its 
authority. 

It cannot complete a bargain with a third party which such third party 
has a right to make, and then rescind the contract wholly executed, if 
such contract proves to be an improvident one, and recover back the con. 
sideration.” 

Dunfil rs. Ohio and Miss. Railway Co., 8 Re- 
porter, 641; U. S. Cireuit Court, Southern Dis- 
trict of Tllinots. 

Bill by a stockholder asking the Court to declare a cer- 
tain contract made by the company and by which it acquired 
a portion of its railway ealled ** The Springfield Division,’ 
and the bonds issued under a mortgage given by the com- 
pany on that Division, null and void. 


Heard on demurrer before Judge Drummond, 1879. 
After an opinion as to the validity of the contract in ques- 


tion, Judge Drummond says: 


« Aoain, one of the principles which now seems to be established by the ad- 


judications of the courts as to the powers of corporations is, that where a cor 


poration has acted under a contract and received the benefits arising under it, 
it is not competent for it to deny its validity as being w/tru vires.” 
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** Nearly four years had passed since the acquisition of the Springfield 
Division, and its continued operation as a part of the consolidated company 
before objection was made by any stockholder. During that time the rela- 
tions of the various parties became changed in consequence of the action of the 
railway company. The mortgages had been made and bonds issued. They 
had passed into the hands of bena-fide purchasers in the faith of the contracts 
made, and which had been enforced without objection for several years. It 
would seem that if there was any serious question as to the power of the rail 
way company to make this contract, execute this mortgage and issue their 
bonds, it ought to have been made at an earlier day, and that it is not compe 
tent now either for the railway company or for its stockholders to object that 
What was done was beyond the power of the company. 

‘It is impossible, in the nature of things, to place all parties as they were 
hefore this contract and mortgage were executed, and that consideration has 
always had great weight in the decision of questions of this kind.” 


Bradley os. Ballard, 55 Illinois, 418, where find : 

‘So, too, if a contract that is w/tra céres, is made between a corporation and 
another person, and while it is yet wholly unexecuted, the corporation recedes, 
the other contracting party would probably have no claim for damages. But 
if such other party proceeds in the performance of the contract, expending his 
money and his labor in the production of values which the corporation appro- 
priates, we can never hold the corporation excused from payment on the plea 
that the contract was beyond its power. 

Take for example, the case of a corporation chartered to build a railway 
from Chicago to Rock Island; under such a charter, the company would have 
no power to build steamb dats for the purpose of running a line of such vessels 
between Rock Island and St. Louis; but suppose the company, notwithstand- 
ing the want of power, should make a contract for the building of a vessel, 
and it is built by the contractor, and accepted and used by the railway, could 
any Court permit the corporation, When sued for the value of the vessel, to 
excuse liself from payment on the ground that, although it has and uses the 
steamer, it has no authority to do so by its charter’ Or, suppose, instead of 
having a vessel built by a contractor it employs a superintendent to build it, 
and hires mechanics by the day, could it escape the payment of their wages 
on the ground that it had employed them ina work «wtra eéres 2? Tn cases of 
such character Courts simply say to corporations, you cannot in this case raise 
the question of your power to make the contract. It is suflicient that you 
have made it, and by so doing, have placed in your corporate treasury the 
fruits of other’s labor, and every principle of justice forbids that you be per- 
mitted to evade payment by an appeal to the limitation of your charter.” 


In Gold Mining Co. vs. National Bank, 96 U. S., 640, the 
defendant set up in defense in an action for an over-draft. 
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that the amount of the liability so created, was greater than 
the National Banking law allowed. By that law it was 
provided that ‘*the total Habilities to any association of 
any person, or of any company, corporation or firm 
= * shall at no time exceed one-tenth part of the 
amount of the capital stock ot such association actually 
paid in.” 2 

This was a clear prohibition. Yet the defense was not 
allowed. The Court say : 

“ After obtaining and holding to its own use the money, can the Mining 
Company be allowed to interpose the plea that the Bank had no right to loan 
the money ” Wedo not think that public policy requires, or that 
Congress intended that an excess of loans beyond the proportion specified, 
should enable the borrower to avoid the payment of the money actually 


received by him.” 


MeClure es. Manehester Railroad Co., 18 Gray., 124, 
holds a railroad company cannot dispute its liability for 
freight delivered, to be transported over a road leased to 
them, on the ground that the lease is void. | 

State Board es. Citizens’ Railroad Co., 47 Ind., 407. In 
that case a street railway company had agreed to pay 
the State Board of Agriculture one thousand dollars if it 
would hold its meetings at the end of its track There was 
no power in the charter authorizing the street railway com- 
pany to make such contract. The Court said (p. 413) : 


‘It is fully shown on the part of the plaintiff that the State Board of 
Agriculture performed the contract on its part. The street railway company 
has thus received the benefits and advantages of the contract, but seeks to 
avoid paving the consideration promise@ because it had not the legal power 
to contract for the benefits which it has actually received. In our opinion 
the street railway company is not at liberty to assume this position. It has 
received the profits resulting from the compliance of the plaintiff with the 
contract. These profits, we are at liberty to presume, have gone to swell the 
dividends of the stockholders in that corporation. It would be unjust for 
their company now, (o escape performance of the contract by which these 
profits have been realized. We have not examined to see what the present 
state of the law is on this subject in the English courts. We have considered 
the case without reference to the allegation in the complaint, that the contract 
was made with the assent of the stockholders of the street railway company. 
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lf the street railway company has incurred a forfeiture of its chartered 
rights by the act done, that is a question for them to settle with the State. 


National Bank vs. Matthews, 98 U.8., 621. Here a bank 
acted in direct violation of a prohibition. 

The Court admit that the loan made by the bank in this 
instance was in direct hostility to the provisions of the 
statute under which it was incorporated, but permit the 
bank to enforce the obligation they had taken, holding 
that they will not inflict punishments so severe on stock- 
holders, depositors and other creditors where the transac- 
tion is a consummated one, but leave the bank to receive 
its just punishment by judgment of ouster and dissolution. 
It was the punishment undoubtedly contemplated for the 
violation of its chartered rights. 


In Grant vs. Henry Clay Coal Company, 80 Pennsylvania 
State, 209, suit was brought by the company for coal sold. 
It was pleaded that the coal was furnished from lands 
bought by the company in Pennsylvania, and that as the 
plaintiff was a foreign corporation it could not aequire 
lands in that State; but the Court said that: **The power 
of a corporation to hold real estate can only be contested 
by the Government from which it derives its corporate 
existence.”’ 


In Larned os. Coffman, 50 Mo., 243, it was held that the 
Pacific Railroad Co., though not entitled to become a 
landed proprietor for purposes not connected with its 
creation, yet such a question could not be determined in a 
sult between private parties. 

To the same effect Matoma Water Co. vs. Clark, 14 Cali- 
fornia, 544. 


In Rutland Railroad Co. vs. Proctor, 29 Vermont, 93, a 
railroad company had apparently bought property beyond 
the limit of its powers, but neither the stockholders nor 
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the State had objected, and it was held that in an action 
for the price of the property the defendant could not plead 
uléra vires. 


In City of Natehez os. Mallory, 54 Mississippi, 499, it 
was held, a corporation which buys land and receives a 
deed in which a lien is reserved for the price, cannot retain 
the land and escape payment In money because of inea- 
pacity to contract. 


In State of Indiana vs. Woram, 6 Hill, 37, it was ob- 
jected that the Staten Island Whaling Co. had no power to 
deal in State bonds, but it was said by the Court: ** I do 
not see that a corporation can avoid its obligation on the 
ground that it was given for property which the corpora- 
tion was not authorized to purchase.” 


Doyle vs. Peerless Petroleum Co., 44 Barb., 239, and 
Sturgis 7s. Knapp, 31 Vermont, 1, hold substantially that 
a detect in the proceedings of organization or an abuse of 
the powers of the corporation is a question of law for the 
State alone to interfere with, and courts of equity will not 
take cognizance of such questions. 


In Whitney Arms Co. os. Barlow, 63 N. Y., page 62, 
this question of a plea of w/fra vires by a corporation as to 
an executed contract, is pretty well set at rest. 

There the proposition was endeavored to be used against 
a corporation, but the Court laid down this law : 

“Tt is now very well settled that a corporation cannot avail itself of the 
defense of v/tra rires when the contract has been in good faith fully per- 
formed by the other party, and the corporation has had the full benefit of the 
performance and of the contract. If an action cannot be brought directly 
npon the agreement, either equity will grant relief or an action In some other 
form will prevail. The same rule holds e convrerso. If the other party had 
had the benefit of a contract fully performed by the corporation, he will not 
be heard to object that the contract and performance were not within the 


legitimate powers of the corporation,” 
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Hotel Co. rs. Wade, 97 U. 8S... 13. 


Moneys had been lent to a company by its directors for 
which bonds were issued secured by mortgage. It was 
contended that the bonds and mortgage were invalid by 
reason of the trust relation existing between the parties. 
The Court say : 

‘* Examined in the light of the circumstances attending the transaction, as 
the case should be, the Court is of the opinion that the evidence fails to 
support the proposition that the bonds and mortgage are invalid because the 
directors became the holders of the bonds and advanced the money. Trans- 
actions of this kind have often occurred ; and it has never been held that the 
arrangement was invalid where it appeared that the stockholders were properly 


consulted and sanctioned what was done either by their votes or silence.” 


Thomas os. Railroad Co. (101 U. 8., 86), holds: 
‘The executed dealings of corporations must be allowed to stand for and 
against both parties when the plainest rules of good faith require it.” 


Taylor os. Alabama Railroad Co. (18 Federal Reporter, 
page 155) holds: 

“ That contracts which, though invalid for the want of corporate power, 
if fully executed, remain as the foundation of rights acquired by the 


transaction.” 


Hiteheoek vs. Galveston, 96 U. S., 341. holds: 

“There may be a difference between the case of an engagement made by a 
corporation to do an act expressly prohibited by its charter, or some other 
law, and a case where legislative power to do the act has not been granted. 
Such distinction is asserted in some decisions. But the present is not a case 
in which the issue of the bonds was prohibited by any statute. At most, the 
issue was unauthorized. At most, there was adefectof power. The promise 
to give bonds to the plaintiffs in payments of what they undertook to do was, 
therefore, at farthest, only witra vires ; and, in such a case, though specific 
performance of an engagement to do a thing transgressive of its corporate 
power may not be enforced, the corporation can be held liable on its contract. 
Having received benefits at the expense of the other contracting party, it 
cannot object that it was not empowered to perform what it promised in 
return, in the mode in which it promised to perform. This was directly 
ruled in the State Board of Argiculture vs. The Citizens’ Street Railway Co., 
47 Ind., 407. There it was held that although there may be a defect of power 
in a corporation to make a contract, yet if a contract made by it is not in 
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violation of its charter, or of any statute prohibiting it, and the corporation 
has by its promise induced a party relying on the promise and in execution of 
the contract to expend money and perform his part thereof, the corporation is 


liable en the contract.” 


The following are English authorities : 

Ex parte Chippendale, 4 De G. M. & G., 19. 

This was the case of a joint stock company formed in England for working 
mines in Germany, subject to the terms of a deed of settlement, which pro- 
vided that the capital should be £50,000,, and gave no powers to the directors to 
raise money except by the creation of new shares, That capital was paid up 
and proved insufticient for working the mines. The “wages of the miners 
being in arrear, and other debts being due, the managing directors obtained 
advances from some of the shareholders for the purpose of paying those debts 
and preventing the mines from being seized under the law of the country. 
The directors also forrowed other sums on their pe rsonal guarantee from the 
bankers of the company, not for payment of debts, but for carrying on the 
business of the company in its ordinary course, and they afterwards repaid the 
bankers these advances. 

The Court held, on a motion on behalf of three contributors of the com- 
pany, to discharge an order allowing certain sums to the directors, that 
uthough the advances madé by the bankers did not constitute a debt due to 
them from the company, the directors daring no power to borrow, the directors 
were entitled to be allowed the amounts repaid by them to the bankers. 

Lord Justice Turner says, in his opinion, at page 39, ‘** * * but if the 
directors had not that power, still the moneys were applied for the benefit of 
the company, and any right which there may be arising from such application 
cannot, as I conceive, be affected by the circumstance of the directors having 


entered into a contraet which it iras be youd the iP power to make,” 


In ve Cork & Youghat Railway Company, [V. Chan. Appls., p. 748. 

This case holds that the holders of jnstruments under the seal of a railway 
company, given with the knowledge of the shareholders and acknowledging 
sums of money to be due from the company ‘(called Lloyd’s bonds), have, 
notwithstanding 7 and 8 Vict., C. 85, $ 19, which imposes penalties on a com- 
pany for giving loan-notes or securities, v valid claim against the assets of the 
company for those sums of money so far as the company had the benefit of 
sums of money in respect to Which the instruments were given. 

This case came first before Sir R. Malins, V. C., in May, 1869. Ilis Honor, 
after stating the facts of the case and the provisions of the Acts of Parliament 
relating to the company, and observing that the last Act in its recitals recog- 
nized the existence of debts due by the cOmpany beyond the amount author- 
ized to be raised, said that in 1862 the company had expended all their money 
and were in possession of an unfinished railway—a thing which was perfectly 
useless. Probably at that time any shareholder might have filed a bill and 
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have restrained the directors from raising and expending any more money, 


but no shareholder did so, nor was it likely that any one would act in such a 


foolish manner. It was, of course, more for the benefit of the shareholders 


that the directors sheuld, if they could, borrow money, and there was noe justice 
de i should 


in SAYENG that howe whore MOVE Y (US applied rN thie purchase of rails, ° 
not bre paid, whilst the share holds IS tool, the br AG fit of thie CL pt naditiere. Moreove Ps 


the shareholders in a public company must be taken to know something of 


their own affairs, and to be aware that in 1862 all their capital was exhausted, 
and that all the subsequent expenditure was by means of eredit. and to his 
Honor’s mind it was immaterial whether that credit was obtained for rails, 


locomotives, &c., or for money borrowed and applied in the purchase of such 


things. 

Lf the MOHCH had heen Cl pt nded foi the be ne fit of the COMPLY, it aras not the 
doctrine of this (oupt that thie N/iL TE hold i’S erould take Posse SS/O}) of thie pho pn vty of 
the COMPANY without fulfilling the obligations which arose out of such ain ¢ pe ndi- 
Cure ss and it MGte admitted hat NO DE of these bonds at all ere Hts. ere ye ¢ n for 
The share holdy I’ had hy, sale N CH pre NSN notice of wheat Mats YOLUY 


PIALALAL t/ NO) CL pet nded. 
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Oli, INS the 7 had stood di ane NCC U7 this JHOHWEY CU pe ded Lid thie 
radiweay, and jf wronwld Ly opposed 1a ere PY principle of hoauesty lo adHow thie N/4 C1 76 
hoiders now to take the henefit of the « vpn nditure without PEPayUny the PCPSOMS rhe 


had GAAVAHCE d thie MAO i, [ft thie YE Were TiO anuthoretie N OF thie subject his llonor 


would not hesitate to decide that the dehts must be paid hefore the shareholders could 
PECCLL anyth TP 
. The arguments that a company could not bind itself by bills of 
exchange and could not borrow without legal powers might be available ina 
court of law. but rere totally heside the Question in this court. (Note. }. 

Lord Hatherly, delivering the opinion on appeal, says, at page 760; ‘ But if 
the money was really applied for the legitimate benefit of the company, can 
a surplus, which is 


se. ) 


it be possible that the company can hold this money is 
directed to be paid to them under the Act, and treat these bonds as consti 
tuting no debt whatever by which they are in any way affected ys 
And the money having been de facto so applied to the legitimate purposes of 
the company, Is it possible that the company should be allowed to derive the 
benefit of all the expenditure which las been thus incurred and claim the 
surplus for the benefit of the shareholders” Can the shareholders be allowed 
to say to the bondholders, ‘It is true that the debts have been cleared off by 
means of your money, but you are not the persons who cieared them off, and 
you are not to receive the benefit of it, for we are the persons to receive the 
benefit ?° The proper course to be taken seems to me to be this: that so far 
as the money raised by the issue of the debentures has been applied in paying 
off debts which would otherwise have been paid off, those who have advanced 
the moneys ought to stand in the place of those whose debts have been so 
paid off.” 


In Troup’s case (29 Beavan, p. 353), where directors of a 
company had no power to borrow money, the Court held 
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that a person lending bona-fide to the company had a valid 
claim against it if the money had been applied to the pur- 
poses of the company, and at p. 356: 

‘Tt is impossible, therefore, to say that all the money which has been Jonu- 
fide applied in discharging the purchase money for the stock and materials has 
not been paid for the benefit and use of the company * *  Tmust follow the 


cases, and allow the claim with interest.” 


In Hoare’s case (30 Beay., p. 225) the Court again held 
that money borrowed for a company, and bona-fide applied 
lor its benefit, was recoverable though the directors had 720 
Lorrowing Powe. 

The Master of the Rolls says, at page 226: *‘ LT have gone through this case, 
“and PT think it is undistinguishable from Troup’s case. T havetreconsidered 
“my opinion, and if the matter were res ¢éufegra | should come to the same 


‘ conclusion.” 


SEVENTH POINT. 


Having paid the interest for nearly five years on 
the bonds secured by the mortgage, it is now too 
late to question its validity. 


The bill answers that interest was paid down to and 
including the first day of January, 1882. (See page 35. ) 

It is no answer to this proposition that the corporation 
remained under the control of its original stockholders up 
to February, 1881, and that the new and exceptionally 
honest set of men who then acquired the same, only per- 
mitted one payment of interest to be made after they had 
acquired their stock. This, however, was made eleven 
months after they took control. 

‘The members of the corporation may change, but it remains the same legal 
person whether the corporation is public or private. It continues the same 
body politic from its creation to its dissolution, unaltered by revolution of 
ages, or the succeeding changes of its members.” 

ield on Corporations, Sec. 59. 
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It will be recollected that it is a corporation that is de- 
fendant here. It is submitted that it is open defiance to 
reason, law and common sense for it to assert that its acts 
ave not binding on it because its shares of stock have been 
transferred. | 
The following are cases holding delay fatal to an appli- 
eation of this character: 
Peek ers. Guerney, Law Reports, 13 Equity, 79. 
| Kene@lish Reports, Moak’s Notes, 606. 


There the question was whether one, who, under misrep- 
resentation of a board of direetors, had been inditced to 
take stock in a company, could avoid his liability on the 
ground of fraud. 

It was held that he could; but that if, knowing all the 
facts, he had condoned the fraud by consenting to go on 
with the enterprise, he could not afterwards set up the de- 
fense which had been thus waived, and that «@ transferee 
of the stock was in the same position ; the Court saying: 

‘If the allottee is barred by time or condonation, the transferree is bound 


also by the same bar.” 


In that ease the stockholder had bought his shares in 
October, 1865, and he made no inquiry into the affairs of 
the company until May following. Though the fraud 
was distinctly proved, the Court say : 

‘There is no conduct more rigidly reprobated in equity than the system of 
playing fast and loose—the intention of adopting a company if successful and 
repudiating it if it fail, of calling on directors for indemnity for a suppression 
of facts, if the plan be disastrous, and of condoning if the Plan prosper. | 
am of opinion that I should be violating this principle of equity if L were to 
sive relief in this case. Lam of opinion that the plaintiff comes too late for 
equity to assist him, and on this ground I must dismiss his bill.” 


In that case the delay was about six months; in this 
case over five years. 
In that ease the stockholder was held in fault for not 


~) 


Inquiring: in this case the stéekholders were the actors, 
not only Knowing, but doing. 


Boston Railroad Co. es. N. Y. Railroad Co., 2 
American and English Railway eases, 300, 

There a Rhode Island corporation executed. in 1863, an 
agreement and lease to a Connecticut railroad, whereby the 
business and property of the former were perpetually trans- 
ferred to the latter, 

In 1866, the Connecticut corporation mortgaged its road. 

It subsequently became bankrupt, and in 1873 was dis- 
solved. | 

The mortgagees foreclosed and formed a new company 
in Rhode Island into whose possession the road passed by 
deeds from the mortgage trustees. 

In December, 1875. certain stockholders of the old Rhode 
Island corporation filed a bill to set aside the agreement, 
transfer and lease to the Connecticut corporation, and to 
redeem from the Rhode Island company that had sueceeded 
it, upon the plea that the agreement and lease were a//ra 
vires; that they were obtained by fraud, and were subject 
to certain eonditions precedent which had never been ful- 
filled. 

It was held that the transfer was wlfra eires and violated 
the rights of the dissenting nunority of stockholders, but 
that the stockholders, by thei delay, were cut off from 


relief. 


Peabody os. Flint. 6 Allen, 52. 

There it was held that a minority of the stockholders of 
a corporation may maintain a bill in equity on behalf of 
themselves and the other stockholders, for conspiracy and 
fraud whereby their interests have been sacrificed: but that 
this cannot be done after unreasonable delay. 

In that case the delay was: for about three years and a 
half. 
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We take the following extract from the opinion in that 
Case, 

‘‘In this case there has been unreasonable delay. A bill was sworn to 
March 9th, 1860; the mortgage complained of was executed August 20th, L896; 
and the lease to the Boston & Lowell Railroad Company October Ist, P858; the 
contracts and dealings to be investigated and readjusted commenced in 1890 
and continued until the execution of the mortgage, and even to the execution 
of the lease in 1858. Every davy’s delay increased the complication and the 
difficulty of making an equitable adjustment of them. In the meantime the 
stock in the corporations must have been frequently changing hands, and 
there are no means of adjusting the equities growing out of such changes, 
A similar remark is applicable to the holders of the bonds secured by the 
mortgage. The nature of the case required the utmost vigilance in order to 
prevent injustice. Yet the plaintiffs delayed more than three years and a half 
after the making of the mortgage and until they had sought aid from the Legis 
luture.”’ 


Railroad Co. rs. Soutter, 18 Wallace, 525. 

There it was said : 

‘Again, it is alleged that the Board of Directors of the complatnant was 
totally changed, and was at the time of such payment wholly composed of per 
sons Who had not participated in the transfer in the Barnes mortgage, and 
that a large majority of the stockholders and directors at the time of said pay 
ment were persons who liad no interest at the time of the foreclosure and no 
participation in the proceedings. This cannot alter the case. A Corporation 
created retains its identity through all the changes that may take place in its 
individual membership. Change of membership cannot change its rights, 
If it can, how is the change effected 7 how many or what proportion of the 


members must be changed ?” 


Royal Bank of Liverpool eos. Grand Junction 
Railroad Company, 125 Mass., 490. 
There delay of seven vears held fatal. 
‘The right of a party injured to rescind a fraudulent transaction remains 
only for a reasonable time after the discovery of the fraud.” 


In re Pinto Silver Mining Company, 8 Chancery Divi- 
sion, 278; 25 English Reports, Moaks’ Notes, 272. This 
ease arose on the winding up of the corporation and the 
formation of a new one in a manner not authorized by law. 
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A delay to object for four years by a stockholder who had 
taken no part was held to preelude him. 


Kent es. Quicksilver Mining Company, 78 N. Y., 
159. 

In that case, at an annual meeting of the stockholders, 
by-laws were adopted directing that the stockholders who 
should surrender their old) certificates and pay five dollars 
on each share would be entitled to the same number of 
shares of preferred stock, which should draw interest at 
seven per cent. to be paid out of the profits. 

This went on for four years. During this time there was 
no action of the company or of any individual stockholder 
to have this preferred stock declared unauthorized. 

In actions subsequently brought by holders of common 
stock for that purpose, it was held that such holders were 
chargeable with notice of the issuing of the preferred stock, 
and that by so acquiescing In the aetion of the corporation, 
they had ratified and assented thereto, and this, although 
the issue of the preferred stock was w/fra riéres and could 
have been enjoined had proceedings been promptly com- 
menced., 


Cozart es. Georgia Railroad Company, 54 Georgia, 
> lend | 
as. 


There a bill was filed by certain stockholders to enjoin 


the company from paving interest on the bonds of another 


company, Which it had endorsed, and also from: consum- 
mating the purchase of a road from the latter company, on 
the ground that such aetion was w/fra vires, and a traud 
on the complainants. 

There was no charge that complainants were ignorant of 
the payments of interest which had been made for nearly 
five vears. The pleadings showed that the whole transac- 
tion had been put upon the minutes of the railroad com- 
pany, and could have easily been ascertained by any stock- 
holder at any time. 
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On these facts it was held that the injunetion was prop- 


erly denied. 
Twin Lick Oil Company es. Marbury, 91 UL S., 
587. 

This was an action brought by a corporation to avoid the 
sale of its property, made to one of its trustees. 

The direetor who bought it. committed no actual fraud 
and the corporators knew at the time of his purelase all 
the faets on which their right to avoid it depended. Four 
vears later, when the hazard was over, and his skill, energy 


and money had made his investment profitable, they 


brought a suit asking a retransfer, &c. 
Held, that they were too late. 


EIGHTH POINT. 


A share in a corporation is not negotiable, and 
the purchaser acquires only the right of his as- 
Signor, and takes subject to all equities, even of 
third parties. 

Pierce on Railroads, 111: Field on Corporations, 
Sec. 110. 


Railroad Company es. Howard, 7 Wallace, 415, where 
the Court say: 
“Remaining objection is that the certificates issued to the stoc) 


lieu of their stock are negotiable, and that they may be in the hands of inno 
it 1s based 


holders) in 


cent holders ; but the objection is entitled to no weight. beentuse 

upon an erroneous theory. Written contracts are not necessurily negotiable 
simply because by their terms they enure to the benefit of the bearer. Doubt 
less the certificates were assignable, and they would have been so if the word 
‘bearer’ had been omitted ; but they were not negotiable instruments in the 
sense supposed by the appellants. Holders might transfer them, but. the 


assignees took them subject to every equity in the hands of the original 


owner,” 


Mechanie’s Bank rs. New York Railroad Com- 
pany, 13 N. ¥., 626. 


The Court sav : 

“Stocks are not like baak bills, the immediate representation of money, 
and intended for circulation. The distinetion between a bank bill and a 
share of bank stock it is not dithteult to uppreciate, Nor are they like notes 
and bills of exchange, less adapted to circulation, but invented to supply the 
exigencies of commerce and governed by the peculiar code of the commercial 
law. They are not like exchequer bills and Government securities, which 
are made negotiable either for circulation or to find a market. Nor are they 
corporation bonds, which are issued in negotiable form for sale, and as a means 
of raising MOney for ¢ porate Uses, The distinction between all these and 
corporate stocks is marked and striking. They are all, in some form, the rep- 
resentative of money, and may be satisfied by payment in money at a time 
specified. Certificates of stock are not securities for money in any sense, 
much Jess are they negotiable securities. They are simply the evidence of the 
holder's title to a given share in the property and franchises of the corporation 
of Which he is a member. The primary use and design, | must be allowed to 
say, of this species of property is to afford a steady investment for capital, 
rather than to feed the spirit of speculation. I am aware that people will 
speculate in stocks, as they sometimes do in lands, and there is po law which 
absolutely forbids it; but such, IT am persuaded, is not the use for which 


we should hold them chiefly intended.” 


To the same veneral effect, Weaver es. Barden, 49 N. Y.. 
286; Shaw es. Spencer, LOO Massachusetts, 382. 

We are aware that the Court of Appeals have held that 
certificates of this character may be made negotiable to the 
extent that, as between cifferent assignees of the certificate, 
latent equities may not prevail. This is the doctrine of 
the cases, MeNeil es. 10th National Bank, 46 N. Y., 335; 
Moore es. Metropolitan National Bank, 55 N. Y., 41. 

They apply only where the owner of the certificate of 
stock becomes estopped from asserting his title of owner- 
ship in it against a bona-fide purchaser for value because of 
his having rendered it negotiable by an endorsement in 
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blank. It is not pretended anywhere, however, that any 
assignee of stock, bona-fide or otherwise, gets any greater 
right in the original corporation than the first party to 
whom the same was issued had. Indeed, it is impossible 
that such ean be the ease, for the certificate of stock simply 
represents an ownership to the extent expressed therein im 
the corporation. That ownership appreciates or depre 
clates with the sueeess or want of suecess of the company. 

The Supreme Court of the State of Pennsylvania, on the 
Sth of April, 1886. in the matter of Linnard, held on this 
point as follows : 

One claiming under the transfer of a certificate of stock 
acquires no more than the title of the transferrer, and should 
that be vitiated by fraud, he cannot rely upon his own 
good faith, or the payment of value, asa defense aguinst 
the injured party. 

In that case a certificate of stoek was delivered with a 
power of attorney to transfer the same, signed in blank, 
under an agreement that it should be used in a certain 
manner. The party to whom it was delivered, however, 
fraudulently pledged the same to a third person as security 
for a then existing debt, and the further consideration of 
certain acceptances by the creditors and certain extensions 
of time. 

It was held that the pledge was not such a purchase for 
value as to cure the defect in the title or preclude the owner 
from Claiming his stock. 
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NINTH POINT. 


Defendant’s stockholders cannot complain, as 
they purchased with full notice. 


We deny the right of defendant itself to institute an ae- 
tion of this sort for the benefit of the stockholders. 

But whether this be so or not Is Immaterial. Each stock- 
holder, when he purchased, purchased with full notice of 
these incumbrances. | 

A notifieation of this Kind always puts a party on in 
quiry, and he stands bound by it. 

Dunean os. Jordan, 15 Watlace, 175. 


See the notification and form of a certificate, p. 250, de 
fendant’s proofs. 

* The holder tukes this stock subject fo S2 SHDO0.000 of 
honds of hie COM Pai, whieh are seeured Hi fivro mort 


gages duly recorded.” 


TENTH POINT. 
He who seeks equity must do equity. 


Willard’s Equity Jurisprudence, p. 116. 

The defendant makes no offer to restore property acquired 
by It through the issue of these bonds. 

Coneeding all the allegations of the answer and eross-bill 
to be true, all that the defendant could have asked would 
have been to be put back into the position where it stood be 
fore it executed this mortgace. 


To do this, it must have offered to retransfer the property. 

Authorities are very numerous upon this point; the 
text books are full on the subject. We call to the attention 
of the Court the following as sufficient: 


Andrews vs. Hensler, 6 Wallace, 258, there Justice Field 
Sys : 

“The rule that he who seeks to rescind the contract of sale must first offer 
to return the property received and place the other party in the position he 
formally occupied, so far as practicable, prevails equally at the civil and com 
mon law. It is a rule founded in natural justice, and requires that the offer 
should be made by the purchaser to his vendor upon the discovery of the 
defects. The vendor may then receive back the property and be able, by 
proper care and attention, to preserve it, or he may have recourse upon other 
parties the remedies against whom might be Jost by delay. Ife must be per 
mitted to judge for himself, what measures are necessary for his interest and 
protection, and if the purchaser by delay, deprives him of the opportunity of 


thus protecting himself, he cannot demand a recision of the contract.’ 


National Bank vs. Matthews, 98 U.S... 629. 
There the Court cited with approval from Sedgwick on 

Statutory and Constitutional Construction, as follows: 
‘Where it is a simple question of authority to contract, arising cither ona 
question of recularity of organization, or of power conferred by the charter, a 
party who has had the benefit of an agreement cannot be permitted in’ an 
action founded upon it, to question its validity. It would be, in the highest 
degree, inequitable and unjust to permit a defendant to repudiate a contract, 


the benefit of which he retains.” 


The Court add: ‘* What is said in the text is fully 
sustained by the authorities cited.”’ 

% ‘ * . a yY re ‘ . . - ~ py 

Krom Green's Brice’s Ultra Vires, Second Edition, 717, 
we quote : 

‘But though a corporation cannot be sued any more than any other citizen 
directly upon a contract, or any other analogous transaction which does not 
bind it, yetif it sets up this defense, it must restore to the other party what it 
has obtained from him. In every case a corporation must account for benetits 
Which it has received under an ultra vires transaction.” 
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ELEVENTH POINT. 


The complainants in any event are entitled to be 
subrogated to all the rights held by the State under 
the mortgage, which they paid to protect the rights 
of the bondholders under the mortgage of which 
they were trustees. 


The evidence shows that the State of Arkansas loaned to 
the old railway company in January, 1861, one hundred 
thousand dollars to build its road, and that the company 
executed to the State a mortgage of its road and rolling 
stock. 

That the sale in 1872 was subject to this mortgage, and 
that this mortgage was unaffeeted by the decree of Novem- 
ber, 1876: but that in T882, after the organization of the 
defendant and the execution by it of the mortgage to the 
complainants as trustees, the validity of whieh Is assailed 
by the eross-bill, the State of Arkansas obtained a decree 
for the sale of the property embraced in the mortgage 
to it. The evidence further shows that the complain- 
ants, as trustees, then made inquiries which resulted in 
their ascertaining that the directors of the defendant were 
not going to make any provisions for the payment of the 
sum decreed to be paid to the State, and that the property 
would be sacrificed unless they paid the same, which they 
did for the protection of their trust,and that the defendant 
has refused to repay this money to them. 

Having under these circumstances paid this money, they 
ask that they may be subrogated to the rights which the 
State had under its mortgage. 

The authorities cited in the brief submitted by Judge 
Rose, are complete on this point and apply, even if there was 
doubt as to the validity of complainant’s mortgage. 

In any event the complainants were bound to protect their 
cestid qite Crust by this payment, and they had quite suf- 
ficient interest to entitle them to the protection of the prin- 
ciple authorizing subrogation. 
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TWELFTH POINT. 


Allowance to Trustees and Counsel. 


By the eXpress provision of the morteage the defendant 
agree 1O pay all charges, COSTS, expenses and compensation 
of the trustees including the charges of counsel, agents, 
clerks, &e. 

See Fourth and Seventh Articles of Mortgage. p. 119 and 
121. 

It would seem that the only question to be considered by 
this Court is the reasonableness of such charges. 

The Master's report is very full and shows that he gave 
the matter careful consideration. 

Cowdrey ef a/. againsé Galveston Railroad Company, 98 
U.S... 352, and Trustees agains? Greenough, 105 U. 5... 027, 
are authorities for allowances to trustees and their counse! 
In matters of this nature. 

And the matter of Edward Sehell, 53 No Y.. 263, holds 
that where the instrument creating the trust provides that 
the trustee shall have a compensation for lis services mM 
executing the trust, such provision will be enforced. 

If the instrument declares the rate of compensation, It 
must be followed, but if it establishes no rate, the value of 
the services should be ascertained by judicial investigation. 

Applying these principles to the evidence produced be- 
fore the Master, it will appear that the allowances made for 
counsel services and the services of the trustees were fairly 
reasonable, and inaecordance with the above authorities the 
discretion of the Master and the Court below will not be 
interfered with here, unless a plain abuse is to be seen. 

Dow says, see his evidence, pave 283, that he first learned 
of the proposed sale under the State judgment in January 
and came to New York the latter part of that month, or 
first of February, to see about it: he went to work in 
earnest February 20th; he consulted counsel in New 
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York, and also in Little Roek by mail and wire (page 
284); he spent substantially the whole of his time 
from the time he learned of the effirmiuinee of the snid 
judgment until he paid it off; he and the other trustees 
raised §240,000 and the same was conveyed to Little Rock 
by express, some by drafts, and he went personally to Little 
tock where he deposited it In bank. $175,000 of it was sent 
on in gold coin: it was sent at different times to avoid rob- 
bery : he left New York Mareh sth, reached Little Roek 
the loth or lith, and remained until the 4th of April. 
While there he was in constant consultation with Judge 
Rose (page 285). Tle went entirely on this business and did 
nothing else, spending three or four hours every day with 
Judge Rose, and during the same period was in active cor- 
respondence by mail and telegram with his counsel in New 
York. On the 26th of Mareh he paid the money into the 
State Treasury. The three trustees assumed all the respon- 
sibility of raising the money, which took a considerable 
amount of time, and the loans were effected in New York 
(page 286); he also had long consultations with his counse] 
as to his rights of subrogation and also as to his duty in 
making these payments, and then consuited counsel in 
Little Rock as to the proper manner of recouping the trus- 
- tees, and furnished counsel with the data for crafting the 
bill for subrogation. On his return to New York he studied 
the draft of the bill and went over all the old papers and 
documents relating to the road which were in his posses- 
sion: that the bill might possibly have been filed before he 
came away, but if so, he spent a considerable amount. of 
time in revising it afterwards: that sinee the commence- 
ment of the suit he has consulted counsel in Little Roek on 
the subject personally and by correspondence. He was 
absent from his home in New Hampshire at the time he paid 
the money from the 20th of February until the 14th of 
April; he stated that he fixed the trustees’ services at S14, - 
250, of which he claimed $8,250 and 86,000 for Mr. Moran: 


he bases this on a per diem allowance on the work performed, 
and also on a percentage (pages 288 and 289). 

The evidence of Mr. Moran is found at page 302; he gives 
the length of time that he has acted as trustee, and the 
efforts he made to raise the money to take up the State 
judgment, and the other work he has performed in con- 
sultation with his counsel to progress the suit. 

The evidence as to the services of counsel is given by Mr. 
Platt to substantiate a small bill of S1,000 allowed to New 
York counsel, and the evidence of Judge Rose states with 
distinctness the services he performed and the reasonable- 
ness of that charge is sustained by the evidence of Mr. 
Compton, Mr. Battle and Mr. Moore, found at pages 308 
and 309. 

The Master allowed 815,000 to Judge Rose for his services 
and 812,000 to the trustees : in his report he refers to some 
other eases where quite as large allowances have been made, 
and it would seem, owing to the value of the interests to be 


protected, and the extreme labor that the trustees and their 


eounsel were put to in raising so large a sum as S240,000, 
knowing that they would have to face a long litigation 
before they could recoup themselves, that these allowances 
were reasomiuble. , 

Allowances of 875,000 to trustees and 835,000 to eounsel 
are permitted in Williams es. Morgan, 111 U. S., 684-693. 

Comparing the services rendered in this case with the 
services performed in that ease, the allowances here made 
will not appear at all out of proportion. 


LAST POINT. 


The decree rendered by the Court below should be 


affirmed. 
JOHN M. BOWERS, 


For Appellees. 
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he bases this on a per diem allowance on the work performed, 
and also on a percentage (pages 288 and 289). 

The evidence of Mr. Moran is found at page 802; he gives 
the length of time that he has acted as trustee, and the 
efforts he made to raise the money to take up the State 
judgment, and the other work he has performed in con- 
sultation with his counsel to progress the suit. 

The evidence as to the services of counsel is given by Mr. 
Platt to substantiate a small bill of 81,000 allowed to New 
York counsel, and the evidence of Judge Rose states with 
distinetness the services he performed and the reasonable- 
ness of that charge is sustained by the evidence of Mr. 
Compton, Mr. Battle and Mr. Moore, found at pages 308 
and 3809. 

The Master allowed $15,000 to Judge Rose for his services 
and 812,000 to the trustees : In his report he refers to some 
other cases where quite as large allowances have been made, 
and it would seem, owing to the value of the interests to be 


protected, and the extreme labor that the trustees and their 
counsel were put to in raising so large a sum as $240,000, 
knowing that they would have to face a long litigation 
before they could recoup themselves, that these allowances 


were reasonable. 
Allowances of 875,000 to trustees and 835,000 to eounsel 
are permitted in Williams es. Morgan, 111 U. S., 684-693. 
Comparing the services rendered in this case with the 
services performed in that case, the allowances here made 
will not appear at all out of proportion. 


LAST POINT. 


The decree rendered by the Court below should be 


affirmed. 
JOHN M. BOWERS, 


lor Appellees. 
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NEW CASTLE NORTHERN R’Y-CO v. SIMPSON. 
(Circuit Court, W. D. Pennsylvania, August, 15, 1854.) 


m cy cy 


Reported in 21 lred. Rep., 955, 


I Rarnroap Company. Contrracr Unrra Vires. Rescisston. Pari 
PERFORMANCE. 

A court of equity, upon a bill tiled by a corporation, will rescind a contract 
still executory into which it has entered where the same is «/fra vires 
nnd wenamest public policy, wlthough all the stockholders may have 
either expressly assented thereto or acquisced for a season therein, and 
In its partial exyecution by the other party. 

2. SAME. CONSTITUTION OF PENNSYLVANIA. (‘CONTRACT TO CONSTRUC1 

RAILROAD, 
The constitution of the State of Penns Lyreritie pros hles that «. No corporas 


tiom shindll issue stocks or bonds except for money, liber done, or 


Money Or property actually reeeived, and all fictitious increase o 
stock or indebtedness shall be void. An incorporated railroad com- 
pany of that State entered into a construetion contraet whereby the 
contractor agreed to furnish all the materinis and do all the work 
necessary to construct the company’s road at an expenditure, how- 
ever, not exceeding SZO00.000: and in consideration thereof the com- 


prearis aereed To issue Le the COnmntLrPACTOr S300 000 oft its capital stock As 


fully paid up and $300,000 of its first-mortgage bonds. The materials 
could be furnished and the road built for STSO.000 cash. Hleld. that 


/4 


the contraet contravened the constitutional provision, and Was 2 (f 
ul "ES and void. 

3. SAME. PENNSYLVANIA STATUTES OF APRIL 4, T8608. AND APRIL IS, 

IS74. 

The act of Assembly of April 4. 1868. limits the amount of a railroad com- 
panyv’s construction mortgage bonds to the amount of the capital stock 
subseribed, and authorizes the issue of such bonds in amounts not 
exceeding double the amount actuaily paid up of the capital stock 

subscribed; and the act of April TS. IS74. forbids any corporation to 

increase the tmount of its iIndebteduess bevond the wmounht of it- 
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capital stock subseribed until the amount of its enpital stock sub- 


be fully pric in. Held, that the performance by the 


railroad company of its snid contraet involved a violation of these 


scribed shal 


statutory provisions, it appearing that no part of its subscribed capital 
stock. which was $250,000, had been paid in, 

$sSamMe. Parr PERFORMANCE BY CONTRACTOR. COMPENSATION, 

Before the bill was filed the contractor had entered ‘upon the work of con- 
struction, and he has expended upwards of 840,000, F/e/d, that, while 
the contract must be rescinded as one which the corporation had no 
lawful power to make or perform, yet the recission should be upon 
terms securing to the contractor just compensation. his conduct being 


free from netunl bad thith. 
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IN EQUITY, 


R. 13. Met ‘ombs. rank Whitesell. ana J 1}. Brawley, for 
complainant. 
J. H. MeCrearv. D. B. Kurtz. and Marshall Brown, for 


respondent. 


ACHESON. J.—The purpose of this bill. which Wiis filed Oy) 
December 15, 1883, in the court of common pleas of Law- 
rence county, is the rescission of a construction contract be- 
tween the plaintiff (The New Castle Northern Railway Com- 
pany) and the defendant (Thomas P. Simpson) on_ the 
ground that it was beyond the powers of the plantiff com- 
pany to enter into such contract or fulfill its terms, it bemg 
against public policy and in violation of the State constitu- 
tion, and its execution Involving also an infraction of certain 
statutory enactments. The plaintiff company was incorpo- 


rated under the laws of Pennsylvania on the first day of 


lebruary, 1585, with power to construct a railroad in Law- 
rence and Mercer counties, the articles of association fixing 
the capital stock at $250,000, in shares of S50 each. This 
capital stock was all subscribed for by nine individuals, but 
it has never been called in, nor has anv part thereof been 
paid. On May 25, 1885, at an irregularly called stockhold- 
ers meeting—thirtv days’ newspaper notice only having 
been given instead of sixty days’ notiee, as required by Jaw 
—it was resolved that the capital stock be * increased to 
$30,000 per mile.” 

On the fifth day of October, ISS5, the plaintiff and the 
defendant entered into a written contract whereby the de- 
fendant agreed to furnish all the materials and do all the 
work necessary to construct the railway of said company 
from the Junction with the Pittsburg and Lake Erie rail- 
road, in the city of New Castle, in Lawrence county, to the 
town of Middlesex, in Mercer county, Pennsylvania, a dis- 
tance of about sixteen miles, with sidings and branches two 
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niles in length, and in consideration thereof the plaintiff 
agreed to pay and deliver to the order of the defendant, 
from time to time, as required by him, its capital stock and 
first-mortgage bonds at the rate of 850,000 in full-paid capi- 
tal stock and $50,000 at par of first-mortgage bonds for each 
and every mile of track constructed under the agreement : 
the contract, however, expressly providing that the sum 
Which the defendant was to expend was not to exeeed 
S200000. 

According to the terms of the contract, its fulfillment 
would require the delivery by the company to the defendant 
of SO40,000 of paid-up capital stock and S540,000° of first- 
mortgage bonds, but by a separate Instrument of writing, 
bearing the same date, the defendant assigned 8480,000 of 
these securities, viz., S240,000 of bonds and S240,000 of stoek, 
to two of the directors of the company, in trust, to be used 
In paving for rights of way,ete. The evidence warrants the 
eonclusion that the bona fide cash expenditures to be covered 
by this trust would be greatly less than the nominal value 
of the assigned securities, and that one main purpose to be 
subserved by the trust arrangement was the securing to cer- 
tain directors and promoters of the COMpany large protits 
out of the right ot Way, Which, for the most part, Was located 
upon the bed of an abandoned canal which these parties 
had purchased for the company at a low price. It is, how- 
ever, due to the defendant to say that he had no personal 
Interest in these proposed illegitimate gains. A construc- 
tion contract of the same general character had previously 
existed with one W. W. Reed, but, by agreement, it was 
caneeled Ol, OF about Oetober a, 2SS6, Simpson paving 
85,347.45 for work, ete., done under it. 

On October 2, [SS5, in order to obviate objections raised 
by some of the directors of the COMPANY, the defendant 
executed an instrument whereby he agreed to certain modi- 
fications of his contract, not material, however, to the decision 
of the preset questions before the court. The defendant 
began work under the contract shortly after its date and 


proceeded therewith until about January 14, ISs4, when he 
was stopped by a preliminary Injunction issued by the said 
court of common pleas. The cause having been subse- 
quently removed by the defendant Into this court the in- 
junction was here so modified by an order made March 1? 
1884, “as to leave the defendant, Thomas P. Simpson, at full 
liberty to proceed with the work of construction under said 
contract.” The defendant, however, never resumed opera- 
tions. and the work of construction las been at a stand-stil]l]. 
The defendant testifies that his eash expenditures have been 
not delivered. 

The evidence shows, and, Indeed, it is one of the admitted 
facts in the ease, that the railroad can be built under the 
econtraet of October 5. 1SS3. and its specications for STSO.O00 
cash. 

Upon the proofs two questions arise for solution, viz: 
First. whether the construction contract on the part of the 
railway company Is ulfra vires as claimed, and if SO, then. 
second, whether the Case Is one for the INnterposition of ad court 
of equity to reseind it at the imstanee of the COMMPAY., 

1. It is certainly true, as the defendant's counsel urge, that 
railroad corporations have frequently contracted to pay for 
the construetion of their roads in stock and bonds in amount. 
at the par value thereof, much in excess of the actual amount 
it would cost or was worth; and, undeniably, sueh contracts 
have received judicial sanction. lean (olt ves, lou Brunt. 
82 N. Y., Do), O90: Aug. A A. Corp., S o90d. But the eon- 
tract now before the court must be tested by i Provision of 
the constitution of the State of Pennsvivania In the words 
following: 

* No corporation shall issue stocks or bonds except for money, labor done, 
or Inoney or property actually received ; and all fictitious increase of stock 
or indebtedness shall be void. The stoek and indebtedness of corporations 


shall not be increased except In pursuance of general law. nor without the 


. ? . , . . : 
consent of the persons holding the larger amount in value of the stock tirst 
obtained, at a meeting to be held after sixty days’ notiee eiven in pursuance 
ri 


of law.’ Artiele 16. 7 


In view of this constitutional inhibition can the contract 
of October 5, 1885, stand? The scope of this section has 
not been judicially determined, nor even considered hith- 
erto, so faras I] am advised. Therefore, of its purview it 
becomes me to speak with caution. The intention would 
seem to be to interdict every issue by a corporaation of 
stocks or bonds which do not in good faith represent a con- 
sideration in labor done or property or money received sub- 
stantially corresponding in value with the face amount of 
such issue; but upon a mueh less stringent construction is 
it possible to sustain the issue of stock and bonds contem- 
plated by the agreement under consideration? By its ex- 
press terms, as we have seen, the defendant is not to expend 
more than $200,000, and it is coneeded that his entire 
expenditures for materials and in work would not, in fact, 
exceed S1TSV0,000 ; vet therefore the corporation is to issue to 
him its full-paid-up capital stock to the amount of $300,000 
and its first-morteage bonds to the like amount. of 
SH00000. Tor every dollar's worth of labor done for the 
corporation, or property received by it, or of money ex- 
pended in its behalf, the defendant is to receive more than 
threefold in the stock and bonds of the cOTMpany. A door 
is thus to be opened for throwing upon the market, to the 
beguilement of eontidine people, corporation securities clp)- 
parently representing S600,000 of real value, but having 
actually behind them S1S0,000 of value only. The above- 
quoted section of the new constitution of the State has 
strangely misearried if such an issue of “ watered stock ” and 
unsubstantial bonds can be emitted. If the transaction in 
hand is not within its prohibition it would be difficult to 
conceive anything that would be. If the proposed issue of 
stock and bonds beyond the sum of $180,000 would not be 
“fictitious” it is hard to divine the meaning which the 
framers of the constitution attached to that word. 

Again, the authority to issue the proposed mortyage bonds 
is to be deduced from section 8 of the general railroad Jaw 
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of April 4, 1868.) (2 Purd., 1213, pl. 8.) But that section 
limits the indebtedness so to be created to the amount of 
capital stock subseribed, and authorized “the issue of the 
bonds of the company therefor in such amounts as shall not 
exceed double the amount actually paid up of the eapital 
stock subseribed.” And by the proviso to section 1 of the 
act of April 18, 1874 (P. L., 61), regulating the manner of 
increasing the capital stock and indebtedness of corpora- 
tions, it is enacted “that no corporation shall increase tne 
amount of its indebtedness beyond the amount of its 
capital stock subseribed until the amount of its Capo 
ital stoek subscribed shall be fully paid) in.” Now, 
this construction contract entirely disregards this whole- 
some statutory restrictions. The original capital stock 
of the plamtiff company (all subseribed for in the arti- 
cles of association) was S250,000, a sum far more than is 
necessary to accomplish all that the defendant has bound 
himself to do, vel not one dollar thereof has been called Or 
pud in. Upon the uncontradicted proofs it is pertectly 
plain that the intention of all parties here was that this en- 
terprise should be conducted without any cash capital and 
altogether Upon the basis of an issue of corporation stock 
and bonds amounting to $1,080,000, a sum enormously in 
excess of the requirements of the railway company were its 
affairs honestly managed in obedienee to the constitution 
and laws of the State. To make or perform such a contract 
as the one In question Wis bevond the lawtul powers of this 
corporation, and the defendant was bound to know its legal 


Incapacity. 


2. There can be no doubt that a court of equity may en- 
tertain a bill to avoid a contract of a corporation which it 
had no power to make. (Auburn Academy vs. Strong, Hopk.. 
N. Y.Ch., 278.) And constructive fraud involving a breach 
of trust, or an abandonment of duty, or a violation of public 
policy, is a recognized ground for equitable interposition for 


the cancellation of agreements. (| Story leq. Jur., § 694.) 
Where there is fraud against publie policy a court of equity 
will rescind, notwithstanding the party plaintiff has partici- 
pated therein, if public policy would be defeated by allow- 
in@ the instrument to stand.  Id., $§ 695, 695a. And so 
long as the contract continues executory the maxim “ 7 
pari delicto”” does not apply at all. (Ad. Eq., 175; Spring 
Co. vs. Knowlton, 105 U.LS., 49.) These principles open the 
way for equitable intervention here and nothing appears to 
Induce a denial of the rehef sought. It is, indeed, inferable 
from the evidence that all the stockholders of the plaintiff 
company either expressly assented to the contract of October 
9, 1SS5, or acquiesced for a season therein. but it is shown 
In Thomas vs. Railroad Co., JOL UL S., 71, 85, that a contract 
not within the scope of the powers eonterred on a COrpora- 
tion, and against public policy, cannot be made valid by 
the assent of every one of the shareholders. 

Nor is it a sufficient reason for refusing to interfere that 
some of the directors, who were parties to the indefensible 
scheme for private speculation heretofore referred to, were 
active in promoting this suit and in its prosecution. leven 
for them there is a locus penitentiv. (Spring Co. vs. Knowlton, 
supra.) They, however, are not the complainants. The suit 
is by the corporation, which owes a paramount duty to the 
public. [ts former course was mnexcusable, indeed; but, 
having retraced its false steps, it is now in the right path- 
way. Having entered into a contract forbidden by publie 
policy (as was said in Thomas vs. Railroad Co., supra), “it 
was the duty of the company to rescind or abandon it at the 
earliest moment.) This it bas done: but to the end that 11 
may the better discharge its obligation to the public it needs 
the aid of a court of equity to set aside the improvident and 
legal contract with which it is embarrassed. The railroad 
is unfinished. The work of construction has ceased. Al- 
though free to proceed, the defendant for many months has 
done nothing. His inaction is, doubtless, wise: for, were 


this bill dismissed, he could not expect a court of equity to 
decree the specific performance of his construction contract, 
law he could recover at all for future work it 
is better for 


and if at 
would be as Upon a quantum meruut only. [t 
the defendant that there should be a decree of rescission, for 
it may be coupled with equitable terms securing him a just 
allowance. And this would be right; for, notwithstanding 
the charge of positive bad faith made by the plaintiff's 


counsel at the hearing against the defendant, nothing has 
been shown to deprive him of payment at a fair rate for all 
materials furnished and work done by him under the con- 
tract. 

Such an allowance will be made, and to ascertain the 
amount thereof it will be necessarv to send the case to a 
master. 

Let a decree be drawn in accordance with the foregoing 


views. 


Supreme Court of Few Mork. 
The Central irust Company 
roast 


The New York City and Northern 


Railroad Company and Others. 


OPINION OF JUDGE ANDREWS. 
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Supreme Court of Mew Pork. 


THE CENTRAL TRUST COMPANY 
against 


THE NEW YORK CITY AND NORTHERN RAIL- 
ROAD COMPANY Anbd OTHERS. | 


DIP AcE ee a 


AnxprEwWs, J.—The parties to this action have, by their 
own acts, placed themselves in such a situation that it is 
almost impossible for the court to render a decision upon 
the issues in the case to which plausible, and perhaps well 
founded, objections cannot be made. 

The plaintiff, as trustee for the holders of 85,697,000 bonds 
issued under a so-called consolidated mortgage upon all its 
property by the defendant railroad company and the de- 
fendant Seott, as surviving trustee for the holders of $264,000 
bonds issued by that company under a prior mortgage, ask 
for a judgement direeting the defendant railroad to pay the 
principal and interest due upon said bonds, and that, in de- 
fault of such payment, the defendants be foreclosed of and 
from all equity of redemption in and to the mortgaged 
premises, and that the same be sold and the proceeds ap- 
plied to the payment of such principal and interest. 

The defendant railroad and the New York Loan and Im- 
provement Company, which is a judgment creditor for over 
$1,000,000, defend the action and claim that many of said 


. 
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bonds are voidable at the election of the railroad company, 
because they were fraudulently issued, and for that reason 
cannot be enforced as contracts; that most of the stock of 
the company was issued to the said bondholders without 
payment of any consideration whatever therefor, and that— 
excepting bona fide purchases without notice—they are not 
entitled, even in equity, to receive anything tor the benefits 
conferred by them upon the railroad company until they 
shall have first paid to the company the par value of all 
the stock received by them. 

The several counsel for the plaintiff, the bondholders, the 
defendant railroad, and the Loan and Improvement Com- 
pany have each presented claborate printed briefs, in which 
their respective views are presented very fully andably. The 
counsel of the plaintiff! and bondholders strenuously insist 
that the defense set up is so unsound in law and so unmert- 
torious that it is almost a waste of time to combat it, while 
the learned and experienced counsel of the railroad and the 
Loan and Improvement Company just as strenuously insist 
that such defense is legally perfect, and, as matter of equity, 
most meritorious. 

After a very careful and somewhat laborious considera- 
tion of the case I find it impossible to entirely concur in 
the position taken by counsel for either side. Indeed, the 
case, to my mind, is so beset with ditticulties that I have 


not been able to reach a conelusion satisfactory to myself 


even; but as a decision, already too long delaved, must be 
rendered, I proceed to state my views. 

The consolidated mortgage, to foreclose which this action 
is brought, was executed to secure $4,000,000 six. per cent. 
first-mortgage bonds. Of these 81,754,000 were given in 
exchange for $1,556,000 seven per cent. bonds, which were 
part of a previous issue of 81,800,000; 81,142,000 were given 
in exchange for an equal amount of the bonds of the West 
Side and Yonkers Railway Company, and an amount was 
disposed of in various ways sufficient, with the two amounts 
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above mentioned, to make up 35,697,000 now outstanding. 
Of the 81,800,000 Issue $264,000 were not exchanged and 
are also still outstanding. 

The eircumstances under which these bonds were issued 


~ were as follows : 
| In 1869 the New York and Boston Railroad Company 
was organized to build a railroad from New York to Brew- 
sters, in Putnam county, and in the same vear made a 
mortgage to the Farmers’ Loan and Trust Company, to 
: secure an issue of 82,500,000 bonds, and a second mortgage 
of So00,000 was also exceuted. This company and several 
others were finally, in 1873, consolidated into the New 
| York, Boston and Montreal Railway Company, which was 
|" to build a railroad from New York citv to Rutland, Ver- 
mont. The enterprise proving unsuccessful, the first mort- 
gage given by the New York and Boston Company to the 
| Farmers’ Loan and Trust Company was foreclosed, and, in 
| IS76, the property was bought in by the Trust Company for 
¥ the benefit of the bondholders. 
| After this sale some of the bondholders formed the New 
| York, Westchester and Putnam Railroad Company, and 
| sought to combine the various interests in this corporation 
“| and complete aroad from New York to Brewster’s. This 
plan having been found to be impracticable, the bondholders 
| and one Lewis Roberts entered into a new scheme, which 
| led to the formation of the defendant company, the New 
York City and Northern ratlroad. 
The main features of this scheme are contained in a letter 
dated February 14, 1878, addressed by E. Naetzlin, who rep- 
resented certain foreign bondholders, to A. V. Stout and 
others, who were a committee of the stockholders of the New 


York, Westchester and Putnam Company, and were as fol- 
lows: 

A new company was to be formed with a capital stock of 
$2,250,000, and bonds to the amount of $1,800,000 were to 
be issued. Of these securities $1,370,000 stock and S500, 


000 bonds were to go to the old bondholders of the New 
York and Boston road and Roberts, and the remainder 
were to be used for completing the road. The issue of all 
the stock and bonds was to be arranged through a contract 
for the construction of the road, to be made by the new com- 
pany with Roberts. This scheme was carricd out. 

The defendant railroad corporation was formed ; the con- 
struction contract was made with Roberts; the bondholders 
and Roberts secured the amounts of stocks and bonds above 


mentioned; Roberts sold to a syndicate of bankers 81,000,- 


000 of bonds, with a bonus of S700,000 of stock, for 8$750,000, 
and afterwards contributed $426,000 more of stock to such 
syndicate. which gave it a majority and control of the cor- 
poration, and the road was completed, after a fashion. 

The property conveyed to the new company by the bond- 
holders and Roberts, and for which they reeeived $1,370,- 
OOO stock and S$500,000 bonds, consisted of an unfinished 
railway embankment, trestle work, bridges, culverts, &c., 
which were in a very bad condition, and which, upon the 
evidence in this case, were worth about $500,000. 

In the certificate of incorporation of the new company 
twenty-six persons were named as incorporators and thir- 
teen as directors for the first year, but only two or three of 
the persons so named had any real interest in the enterprise. 


They were nearly all the representatives and instruments of 


the bondholders and Roberts, and were entirely under their 
control. No stock was issued to any of the corporators or 
directors, and a small percentage, paid by Roberts on sub- 
scriptions for stock made on behalf of the directors, was 
afterwards returned, or the stock issued to him. 

At the time of the formation of the new company Rob- 
erts had never been engaged in the construction of railroads, 
and had been adjudged a bankrupt. The syndicate bought 
the bonds sold to him and received the so-called bonus of 
stock, with knowledge of all the cireumstances under which 
the company was formed and of the terms of the construe- 
tion contract with Roberts. 
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Subsequently a scheme was formed by certain members 
of the syndicateand others for the construction of a short piece 
of road and a bridge over the Harlem riverto connect the New 
York City and Northern railroad with the elevated railroad 
system. Itwas estiinated that this connecting link would cost 
about S600,000, and the arrangement was that it should be 
built by another corporation, to be incorporated under the 
rapid transit act. This new company was to issue $400,000 
of stock and 81,000,000 of seven per cent. bonds, the stock 
to be taken by the promoters of the scheme at par, and the 
bonds at twenty cents on the dollar, and the new corpora- 
tion was to be consolidated with the New York City and 
Northern Railroad Company through a perpetual lease of 
the former to the latter. 

The West Side and Yonkers railway was organized 1n ac- 
cordance with this plan, except that 81,142,500 six per cent. 
bonds were issued instead of 81,000,000 of seven per cent., 
the price paid for them being 175 instead of 20 cents on the 
dollar. Subscriptions to the stock were procured from 
twenty-six persons, but these were all nominal, as the stock 
was all issued to one of the members of the syndieate, and 
with the bonds was distributed by him among the parties 
to the scheme. Tour of the members of the syndicate re- 
ceived portions of such stock and bonds. The West Side 
and Yonkers railroad was leased to the New York City and 
Northern, and the latter company executed a new mortgage 
to seeure 84,000,000 of bonds, and increased its stock by the 
amount of S750,.000. Of the bonds 81,745,000 were issued 
in exchange for 81,536,000 of the old bonds of the New 
York City and Northern railroad, $1,142,500 were issued in 
exchange for an equal amount of the bonds of the West Side 
and Yonkers railroad, and all of the remainder except 
$15,500 were sold to the syndicate at from 85 to 86 cents on 
the dollar. Of the S750,000 increased stock S400,000 were 
issued in exchange for an equal amount of stock of the 
West Side and Yonkers railroad, and the rest, except 


() 


89,497.03, went to the syndicate. At the time of the merger 
and consolidation of the two companies they had five com- 
mon directors. 

It appears by the testimony of the secretary of the New 
York City and Northern Railroad Company that the total 
benefit derived by that company from the issue of about 
S4.000.000 of bonds and 83.000.000 of stoek was about 
$2,799, 867.97. 

In February, 1881, the defendant, the New York Loan 
and Improvement Company, purchased 14,200 shares of thie 
stock of the defendant railroad for something over S400,000 
cash, and subsequently loaned to it over S1,Q00,0000 eash, 
most of which was expended in improving the road, and 
for which latter amount, with interest, one judgement for 
$925,697.49 was entered against the defendant railroad on 
May 23, 1882, and another for 892,954.74 on May 28th, 18s. 

The moneys so expended in improving the road were ad- 
vanced upon an agreement between the Loan and Improve- 
ment Company and the president of the railroad company 
that, so faras the latter could e@ive it, the former should have 
a lien upon the property of the road for the moneys so ad- 
vanced, and that, so far as practicable, property acquired 
with such money should be taken in the name of the Loan 
and Improvement Company: and, in pursuance of this 
agreement, a large amount of real property and rights otf 
way were acquired, the title of most of which was taken 
and now stands in the name of the latter company. 


Upon the facts above set forth it is claimed, on behalf of 


the New York City and Northern Railroad Company and 
Loan and Improvement Company, that the construction 
contract with Roberts, the original bonds issued by the two 
railroad companies, and the consolidated bonds are void or 
voidable and cannot be enforced as contracts, and that the 
holders of the bonds other than bone fide purchasers, with- 
out notice, are not even in equity entitled to receive any- 
thing for benefits conferred by them upon the company 
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until they shall have paid to the company the par value of 
the stock delivered to them. 

The first ground upon which this claim is made is that 
the board of directors of the New York City and Northern 
railroad, which made the contraet with Roberts, were not 
directors in fact, but mere instruments of his, who acted 
under his direetions, and did whatever he wished. 

[ think the evidenee fully sustains this claim, and the 
question is, did this fact render the contract voidable at the 
election of the company ? 

Contracts made by the direetors of a corporation with one 
of their own number are voldable at the election of the cor- 
poration without reference to the question whether or not 
they are beneficial to the company. If, therefore, ltoberts 
had been a director there ean be no doubt that the COPpora- 
tion could repudiate the contract. 

It is urged, however, that as Roberts was not a director 
the doctrine established by numerous decisions as to deal- 
ings by directors with one of their own number do not 
apply, beeause it is usually impracticable for courts to 
ascertain or determine how far directors represent third par- 
ties, and because it Is difficult to establish any rule by which 
to decide what relations between directors and outsiders 
should give the corporation the right to disavow their eon- 
tracts, 

There is some force in this objection. and no case decision 
ot the question Is cited by either side. Upon principle if 
would seem that whatever practical difficulties might arise 
in ascertaining the facts In any given case, if it were proven 
that a board of directors had literally no wills of their own, 
but merely carried out the orders of a third party in mak- 
Ing a contract, the corporation should, if it desired, be re- 
lieved from the contract without being compelled to prove 
that it was fraudulent or disadvantageous to the company. 
[It seems to be rather a dangerous doetrine to hola that, as 
matter of law, a board of directors who are mere dummies 
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ean irrevocably bind a corporation by a contract with the 


person who has placed them in office for the express purpose 
of having them make the contract. 

‘To every real contract there must be at least two parties. 
In the case now under consideration the so-called contraet 
was made by one party, and that party was Roberts himself. 
The form of making a contract between the directors of the 
railroad company and Roberts was gone throueh with, but 
it was nothing but a form. It would have been entirely in 
accordance with the faet if the contract bad been headed, 
“This agreement made between the New York City and 
Northern railroad, party of the first part, by Lewis Roberts, 
and Lewis Roberts, party of the second part.” 

There is not and cannot be any dispute about the facts. 
The whole scheme was arranged In advance, and was set 
forth in Naetzlin’s letter to the committee of the stockholders 
of the Westchester and Putnam railroad. The bondholders 
and Roberts agreed in advance what the contract should be 
and just what should be done with all the stock and bonds. 
They then placed In office a board of directors who were 
selected by them for the express and undisguised purpose of 


carrying, and who did at once carry, that arrangement into 


effect. The idle ceremony of submitting the proposed con- 
tract to a committee was gone through with, and the com- 
mittee, as matter of course, promptly made a favorable 
report, and the directors, with equal protmptlness, executed 
the contract. [n other words, Roberts, who was the active 
promoter of all that was done, made a contract on behalf of 
the company with himself, and Iam very strongly inclined 
to the opinion that such so-called contract was voidable at 
the election of the company without proof of unfairness or 
fraud. 

The deeision of the question as to the legality of the 
Roberts contract does not, however, necessarily turn upon 
the single point whether it was voidable, because of the 
manner in which the board of directors was made up. 


9 

It is also claimed, on behalf of the defense, that the con- 
tract and bonds issued pursuant thereto were void or void- 
able at the election of the company, because the contract 
provided tor the issue, and there actually was issued to the 
parties interested in the scheme a large amount of stock for 
Which nothing was paid to the company. 

The entire capital stock was $2,250,000, and $1,800,000 of 
bonds were issued. Of these securities the bondholders and 
Roberts received $1,570,000 of stock and $500,000 of bonds. 
The evidence shows that the property conveyed to the cor- 
poration by the bondholders and Roberts was worth about 
$500,000, and for this they received back $500,000 of bonds, 
secured by a mortgage upon the same property—that is, 
they took back in the shape of bonds as much as they put 
In, and received 81,570,000 of full-paid stock for nothing. 
Apparently, the amount of stock and bonds which they 
were to receive was not determined with any reference to 
the value of the property conveyed to the company. There 
Is some testimony tending to show that the total amount of 
the capital stock and bonds to be issued was based, in part, 
upon some loose and exaggerated estimate of what the road 
would probably earn. All the facts, however, taken together, 
seem to warrant the conclusion that the bondholders and 
Roberts decided to take, and did take, as large an amount 
of stock and bonds as they thought it prudent to take, in 
view of the fact that they did not contribute a dollar in cash 
to the enterprise, and that it was necessary to obtain all the 
money required to complete the road by disposing of the 
securities which they did not appropriate to themselves. 

It must be conceded that in the contract with Roberts the 
value of the transaction between the bondholders and Rob- 
erts, on the one side, and the corporation, on the other, does 
not appear to be exactly as above set forth. In that instru- 
ment it was stipulated that Roberts should acquire all the 
outstanding interests and complete the road for 85,750,000, 
of which $2,250,000 should be paid to him in cash, and the 
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remaining $1,500,000 in bonds. Ife was, moreover, to pro- 
cure subscriptions for the full amount of the capital stock, 
$2.500,000, which was to be issued to him as full paid, and, 
with the bonds was to be delivered to him pro rata as the 
work progressed. 

These provisions, however, did not express the real agree- 
ment or understanding, for it was not contemplated that 
Roberts should receive any cash or procure any subserip- 
tions, but that all the stock and 81,500,000 of bonds sheuld 
be delivered to him, and that 81,570,000) of stock and 
$500,000 of bonds should be distributed in accordance with 
the scheme set forth in Naetzlin’s letter, and that the rest 
should be used to raise money to complete the road. 

It may be safely assumed that this form of contract was 
adopted out of deference to some supposed requirements of 
law; but, whatever may have been the motive, the real ques- 
tion to be determined is not whether the ingeniously drawn 
contract was valid upon its face, but whether a number of 
individuals can Jawfully form a railroad corporation, and 
through a dummy board of directors, placed in office by 
themselves, issue to themselves $1,870,000 of full-paid stock 
without giving to the corporation any consideration what- 
ever therefor. 

It seems to me that little argument is necessary to show 
that such a transaction is not a lawful one: even if the acts 
of the persons whom Roberts and his associates placed in 
control of the defendant railroad company are not voidable, 
upon the sole ground that such persons were not real but 
sham directors, it cannot be seriously claimed that such a 
board of directors, or any board of directors, has the right to 
give away its stock. 

The learned counsel for the plaintiff, the defendant Scott, 
and the bondholders do, however, very earnestly contend 
that the Roberts contract was lawful and valid, some of 
their arguments being based upon the claim that the 
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1,570,000 of stock was not given by the directors, or taken 


1] 


by Roberts and his associates, without payment of a sufhi- 
cient consideration, and that the transaction was therefore 


lawful and valid, and other arguments being based upon 
s the proposition that, even if the aets of the direetors were 
originally illegal, it is too late to Inquire into the matter, 


and that such illegality is not now available as a defense, 
either to the defendant railroad or to the Loan and Im- 
provement Company. These arguments have been pre- 
sented with great force and elaboration, and especially so in 
the exhaustive brief submitted by the counsel of the defend- 
ant Scott. | have carefully considered and reconsidered all - 
these arguments, and the authorities by which it is sought 
to sustain them, but, while some of them have weight, it 


seems to me that there is a good answer to them all, and 
they fail to satistv me of the legality of the transactions, 


f which resulted in the issue of the bonds and stoek which 

f Roberts and his associates received, or that sueh faet is not 

available as a defense in this action. 

t It is said that a railroad corporation has the right to pay 
j 


for the construction of the whole or any part of its road 
with its own stock and bonds, and no one can gainsay this 
proposition. But it is further said that for such purpose 
the corporation can issue and deliver its stock as full paid 
y at less than its par value, and at any value, however small, 
which it may have when so delivered; and the case of 
Van Cott vs. Van Brunt, $2 N. Y., 635, is greatly relied on 


| as sustaining this view and as justifving what was done in 
the present case. 
; 


The decision of the court of appeals in Van Cott rs. Van 

Brunt las been eriticised as being in confliet with “ the 

| fundamental doctrine of corporation law, that the nominal 
stock of the corporation is held out to all the world as its 


a ) ; ; ; 
actual capital, and every one is entitled to contract with the 

: corporation on the assumption thatit has been actually paid 
d In, or that it may be reached.” (Taylor on Corporations, 


545. note. ) 
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Another elementary writer, speaking of the decision in 
question, says: “It is submitted that this doctrine 1s sup- 
ported neither by reason nor by authority.” (Morawitz on 
Corporations, sec. 089, note.) 

Assuming, however, as I must, that Van Cott vs. Van 
Brunt was correctly decided, and that it establishes as a 
law of this State that the stock issued by a railroad corpora- 
tion at tts actual value, though less than par, to a contractor, 
1n payment for constructing the whole or any part of its 
road, is to be regarded as full-paid stock, and that an action 
cannot be maintained by the corporation or its receiver to 
recover from the contractor or his assignee the difference 
between such actual and the par value of the stock, still it 
does not seem to me that this decision covers the ease now 
under consideration. 

In that case the receiver of the corporation sought to 
recover from the contractor a proportionate share of the 
difference between the par value of the stock and the cost of 
the work done, while in this holders of bonds, who have 
used the machinery of a corporation to issue to themselves 
$1,570,000 of stock for nothing, are seeking to compel pay- 
ment by the corporation of bonds which they obtained 
through the same transaction. In that case also the con- 
tract was made by an independent board of directors, with 
the approval of the stockholders, and, as the court found, in 
perfect good faith; in this the whole transaction was ar- 
ranged before the corporation was formed, and was carried 
out by a board of directors who were not free agents, but 
were Instruments of those interested in the scheme. More- 
over, in that case, Judge Miller, in his opinion, says: “The 
evidence also established that the stock never had any 
market value whatever,” while in the present case it ap- 
pears that 14,200 shares of the stock were sold by the syndi- 
cate to the defendant, the Loan and lmMprovement Com- 
pany, for over $400,000. 

Kven assuming, therefore, that the directors of a railroad 
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corporation, acting In good faith, can pay for the construc- 
tion of its road with bonds and stock at less than their par 
value, the insuperable difficulty in this ease is that the stock 
was not issued at its actual value, for the bondholders and 
Roberts got back in bonds the full value of all the prop- 
erty they put in, and then, through a facile board of direc- 
tors, issued to themselves $1,370.000 of stock, which had a 
large market value, without paying anything for it. 

To meet this difficulty it is said that the value of the 
property conveyed fto the corporation by the bondholders 
and Roberts greatly exceeded $500,000. But the only com- 
petent evidence on this point is that put in by the defend- 
ants, and it is fairly established by that evidence that the 
total value of such property was about that sum. The 
amount of the previous bonds issued under the mortgage 
executed by the New York and Boston road is certainly no 
evidence as to the value of the property. 

It is also urged that the Roberts contract was made in 
good faith, with no fraudulent intent, and was not construct- 
ively fraudulent. It 1s not necessary to hold that the par- 
ties acted corruptly in a moral sense. They doubtless in- 
tended to get a large quantity of stock without paving any- 
thing for it, and probably supposed they had a right to do 
so. It was formerly usual, and the laws of this State re- 
quire, that the stock of corporations should be paid for in 
money, or its equivalent in property, but it has become so 
common to build railroads with borrowed money, and for 
the promoters of such enterprises to make immense fortunes 
from the proceeds of bonds and_ stock, for whieh nothing 
has been paid, that the requirements of the law are con- 
stantly disregarded, and parties interested in- the building 
of railroads seem surprised to find that any such require- 
ments are still in existence. 

The view entertained by the able lawyer who prepared 
the Roberts contract is best ascertained from his own testi- 
mony: 
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“(. The discussions you heard about the Roberts con- 
tract themselves clearly exhibited the plan for carrying 
through this enterprise? 

“A. There was a plan; that was part of It. 

‘a. And I suppose it is true that the plan proposed Lo 
use the securities to be issued by the road, bonds and stock, . 
for the purpose of building it ’ 

“A. Undoubtedly. 

‘(). He was to receive a certain amount in eash, and he 
agrees to take and subscribe to the same amount? 

“A. Yes. 

“Q. Did anything occur in the negotiations or conversa- 
tions in reference to the formation of this plan which ex- 
plains that in any other way than the explanation it appears 
to have on its face? 

“A. IT ean give you the explanation: how it may appear 
to you I cannot tell. The various outstanding interests 
were sought, and the requirements for satisfying them, 
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‘san 
bringing them in, and getting assents were such, doubtless, 
that a certain amount of stock was required perhaps to be 
given in bonuses. It was my method of causing this stock | 


to be issued as full-paid stock—a method wich I have fol- 
lowed in various other cases, and whi ich [ supposed tor Te Wd COV- 
rect method of making thie facts, CLUGE neies, or actual conform 
apparently, if not really, to the requirements of the statute.” ; 


It is said that the formation of the New York City and 
Northern railroad was, substantially, a reorganization of . 
another road, and the statutes of this State authorizing such 


reorganizations are referred to. It is sufficient to sav that 


the new company was not formed under or with any refer- 


ence to those statutes. 
It is also urged that the Roberts contract has been exe- 

cuted, and that the defendant railroad has received and re- 

tains the benefits derived by it from that contract, and before 

it can rescind it must return what it has received. 

~The rule undoubtedly is that a party seeking to reseind 2. @ 

a contract for fraud must return what he has received, but 

if the wrong-doer has made it impossible that the identiea] 

property should be returned, the party secking to rescind 


} 


should be allowed to return its fair equivalent. The defend- 
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ant railroad cannot return the property conveyed to it by 
the bondholders and Roberts, but its inability to do so was 
caused by their wrongful acts. Upon what terms the rail- 
road should be relieved from the contract will be considered 
hereafter. | | 

[t is also contended that no one but the “confiding pub- 
lie,’ which may have purchased the securities on the sup- 
position that the company received value for them, was in- 
jured by their issue, and that the defendant company has no 
standing in court to defend this action for the benefit of 
stockholders or creditors; that the Loan and Improvement 
Company purchased its stock and lent its money with 
knowledge, or means of knowledge, of all the facets con- 
nected with the issue of the 81,570,000 of stock, and that 
for this reason it cannot defend this action on the ground 
that such stock was illegally issued; that if either the de- 
fendant railroad company or the Loan and Improvement 
Company could even have raised the questions now brought 
up, they have by various acts and omissions waived that 
right: that the same affirmative action should have been 
taken in the courts to have it set aside, and that having 
failed to do so both the railroad company and the Loan and 
[mprovement Company have been guilty of /aches, and that 
a court of equity should not now entertain the defense 
which they are endeavoring to maintain in this action. 

These objections have some force, but I do not think that 
any of them are well taken. They are, as it seems to me, 


founded partly on erroneous assumptions of fact and partly 


upon what I regard as a misapprehension of the duties 


which a corporation owes to its stockholders and creditors, 
and of the rights of the latter to protect themselves by re- 
sisting the appropriation of all the property of a corpora- 


tion to pay creditors whose claims originated in fraud. 
Upon the whole case the conclusion which I have reached, 
though with doubt and hesitation, is that the Roberts con- 
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tract and the bonds issued thereunder are voidable at the 
election of the defendant, the New York City and Northern 
Railroad Company, and, except as to those held by bona fide 
purchasers without notice, cannot be enforced as contracts, 
whatever rights to equitable relief their holders may have. 
And the syndicate took the bonds which they bought, both 
the $1,000,000 and those which they subsequently pur- 
chased, with full knowledge of all the facts connected with 
their issue, and I think that all the bonds which they re- 
ceived stand in the same position as the $500,000 which 
went to the bondholders and Roberts. 

If Iam correct in the conclusion as to the bonds origi- 
nally issued by the New York City and Northern railroad, 
there can be little doubt that the $1,142,500 issued by the 
West side and Yonkers Company are also invalid at the like 
election. These bonds, with $400,000 of stock, were all 
issued to meet a proposed expenditure of S600,000. The 
nominal terms upon which these securities were issued were 
par for the stock and twenty cents on the dollar for the bonds: 
but the whole matter, including the creation of the corpo- 
ration and the price of the securities, was arranged in ad- 
vance by the parties who received the securities, part of 
whom were directors of the company itself, and the whole 
scheme for the leasing of this company to the New York 
City and Northern was arranged by the boards of directors 
of the two companies, which had five common directors, and 
part of the members of one board were, moreover, the agents 
and representatives of members of the other board. 

My conclusion with regard to these $1,142,000 of bonds, 
which were exchanged for an equal amount of the consoli- 
dated bonds of the New York City and Northern Company, 
and also with reference to the $801,000 of the consolidated 
bonds purchased by the syndicate, with knowledge of the 
circumstances under which they were issued, is that they 
stand in the same position as the $500,000 issued to the bond- 
holders and Roberts. The result is that none of the bonds 
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secured by the consolidated mortgage, nor of the $264,000 of 
bonds, still outstanding, which were secured by the Scott 
and Palmer mortgage, can be enforced as contracts, except 
so far as they are held by bona fide purchasers for value 
without notice; and this brings me to the consideration of 
questions no less difficult and perplexing than those which 
have been already considered. 

The consolidated bonds and the S8264,000 sceeured by the 
Scott and Palmer mortgage being voidable at the election of 
the defendant railroad and that election having been exer- 
cised by defending this action, in what situation does this 
decision place the holders of the bonds, other than bona fide 
purchasers ? 

It is conceded that the New York City and Northern Rail- 
road Company has received from the various bondholders 
property and money to the amount of $2,759,867.57, and it 
is contended by the learned counsel for that company and 
the Loan and Improvement Company that the defendant 
railroad company, having elected that the bonds shall be de- 
clared void, ean retain such property and money, and that 
no bondholder, unless he be a bona fide purchaser, is enti- 
tled, even in equity, to receive anything for the benefits con- 
ferred by him upon the railroad company until he shall have 
first paid the company the par value of all the stock received 
by him, this claim, however, being qualified by the conces- 
sion that the holders of consolidated bonds which were ex- 
changed for the 81,142,500 of bonds issued by the West Side 
and Yonkers Company and members of the syndicate hold- 
ing any of the 8S01,000 of bonds purchased by them can 
receive What they paid for said bonds without making any 
payments on account of stock. 

After much consideration I am not able to concur in this 
view of the equitable rights of the bondholders. There are 
several objections to it, some of which seem to me Insuper- 
able. 

The general rule is that a party who elects to rescind a 
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eontract on the eround of fraud must restore all that he has 
reecived or its equivalent, and he cannot, ordinarily, elect to 
rescind in part and affirm in part. [tis claimed, as [ under- 
stand, that the bondholders can be required to pay to the 
company the par value of the stock received by them upon 
the ground that they occupy the same position that they 
would haye done if they had formally subseribed for such 
stock. But the bonds issued pursuant to the Roberts con- 
tract were received by him and his associates in the scheme 
and by the syndicate, together with the stock. The consid- 
eration that passed to the company was indivisible, and the 
receipt of the stock and bonds was one transaction. | do 
not, therefore, see how it is possible for the railroad com- 
pany to eleet to consider the Roberts contract and the bonds 
void, and at the same time cleet to consider the objection to 
pay for the stock, if such objection ever existed, as in full 
force: nor do I see how it can exercise the election to treat 
the bonds as void without restoring to the bondholders the 
property, or its value, and the money which it received for 
the bonds. 

Moreover, it Is not claimed that the original bondholders, 
not even Roberts himself, ever actually subscribed or agreed 
to pay for any stock. The claim on behalf of the defense is 
that the stock was received as a gift or bonus, and the mak- 
ing of such gift or bonus is claimed to be, and I hold is, such 
a fraud upon the company, its stockholders and ereditors, as 
to give the company the right to consider the bonds void as 
contracts. 

Under these cireumstances I am inclined to think, 
especially in view of the decision in Van Cott vs. Van 
brunt, that the bondholders never assumed the obligations 
of subscribers to the stock, and cannot be required, as a 
condition to recelving back what they delivered to the com- 
pany, to pay in par value of the stock. : 

Moreover, the bondholders acted under legal advice, and 
probably believed that the whole transaction was a lawful 
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one, and it seems to be a harsh exercise of the powers of a 
court of equity to declare the bonds void and permit the 
railroad to retain benefits received from the bondholders 
amounting to nearly 85,000,000, and, with interest, to a 
much larger sum, unless they now pay to the company 
the par valne of the stock which they supposed they had 
the right to receive without incurring any obligation to pay 
forit. There are other serious objections to the claim that 
the bondholders ean be required to pay for their stock us a 
condition precedent to receiving anything from the com- 
pany. burt, cs | do not see how those above suggested CAll 
be overcome, it is not necessary to discuss them: and this 
leaves for consideration a question Which is not the least 
difficult of the many troublesome ones that are involved in 
this complicated matter. 

If | am correct in holding that all the outstanding bonds 
are voidable at the election of the defendant railroad com- 
pany and that the bondholders cannot be called on to pay 
for the stock, as the COMIpany has exercised that election bv 
defending this action, upon what terms should it be relieved 
from the payment of the bonds? 

There is certainly room for much discussion in determin- 
ing this very important point. It 1s a question in regard to 
whieh there may well be honest differences of opinion and 
one whieh has been a great stumbling-block to me in my 
efforts to reach a satisfactory decision of this ease. The eon- 
clusion, however, to which | have finally come is that if the 
bonds are to be declared void at the election of the railroad 
company the only thing which a court or equity ean do is to 
restore the Comlbpany and the bondholders. as faras it can be 
done, to the position which they would have occupied if the 
bonds had not been issued. 

The conipany eannot return to the old bondholders of 
the New York and boston railroad and to Roberts the 
property which they conveyed to it, for it forms a part of 
its road, which has been completed at a large expense. It 
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can and should, however, pay to such bondholders and Rob- 
erts the value of that property. 

If the other bonds are not to be enforced as contracts at 
their face the company should repay the bondholders what 
it received from them. 

It seems to me, however, that the bondholders, as a con- 
dition of being reimbursed for the benefits they have con- 
ferred upon the company, must, if they can, surrender to 
the company the stock which they received. In cases in 
which this cannot be done the question will have to be 
hereafter determined upon what equitable terms, if any, 
they can be relieved from this condition. 

Of course bona fide purchasers of bonds tor value who 
bought without notice of the facts which render the bonds 
invalid must be paid in full, 

The total amount which the company ought to pay asa 
condition of relief must be ascertained and a reasonable 
opportunity be afforded to pay it, and if such payment is 
not made a judgment of foreclosure and sale must be 
entered. 

There will necessarily have to be a reference to take testi- 
mony as to the various matters to be ascertained before the 
amount which the company must pay, as a condition of re- 
lief, can be ascertained. 

Counsel can be heard as to the questions concerning which 
testimony should be taken upon the settlement of the order 
of reference, but among such questions the following should 
probably be included : 

Who are the holders of the seven per cent. bonds and 
what amounts are held by each person ” 

By whom are the six per cent. bonds held and in what 
amounts ? 

Krom whom did the present holders of each class acquire 
their bonds, and under what circumstances, as to good faith, 
notice of invalidity, and payment of value ? 


ae 
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Perhaps it mav be necessary that each bond should be 
traced back from the present holder to the original holder 
and that the circumstances of each transfer, as to good faith, 
notice, and payment of value, should be inquired into. 

[It may also be requisite to extend the inquiry so as to, 
ascertain what coupons are attached to the different bonds 
at the time of each transfer, and what knowledge each 
transferee had of the causes of default in the payment of 
interest. 

Such of the outstanding six per cent. bonds as were ex- 
changed for seven per cent. bonds should be traced, having 
regard to the foregoing points of inquiry, to the seven per 
cent. bonds for which they were exchanged. 


If any bondholders who are entitled to be reimbursed 
what they paid, on surrender of stock, cannot do so, the 
question may arise what, if any, equitable condition of re- 
lief shall be substituted: and it may be proper, upon the 
reference, to afford such bondholders an opportunity to place 
the court in possession of the faets which will enable it to 
determine that question, and in this connection such in- 
quiries as the following might be pertinent : 


What shares of stock, if any, does each present holder of 
bonds own ? 

What holders of bonds have ever owned stoek, or more 
than they now own? If any stock has been disposed of, 
when, and upon what consideration ? 


It may be proper to inquire what each of the original 
holders of bonds did with the stock which eame to him with 
the bonds. 


As 1 am of the opinion that the land acquired with money 
lent to the railroad company by the Loan and Improve- 
ment Company, upon the agreement that the latter com- 
pany should have a first lien upon it, cannot be sold under 


the mortgage, and as it is described in the testimony by 


numbered parcels only, the referee should accurately ascer- 
tain what this property consists of, describing it by metes 
and bounds, and should also aseertain the amount due to 
the Loan and Improvement Company, for which they have 


a lien upon it. 
An order of referenee may be settled on five days’ notice. 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, iS=5. 


No. 97. 


JESSE P. FARLEY, APPELLANT, 
US. 


NORMAN W. KITTSON, JAMES J. HILL, AND THE ST 
PAUL, MINNEAPOLIS AND MANITOBA RATLWAY COM- 
PANY. | 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF MINNESOTA 


FILED FEBRUARY 27, 1885. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1585 


No. 197. 


JESSE P. FARLEY, APPELLANT, 
VS. 


NORMAN W. KITTSON, JAMES J. HILL, AND THE ST. 
PAUL, MINNEAPOLIS AND MANTPOBA RATLWAY COM- 
PANY. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF MINNESOTA 


INDEX. 
Original Print. 
Caption ie ee eo an 7 | 
sill of Complaint ‘ 
Subpoena " _ 


Marshal's returns a tien Ses aa a es 


Appearance of defendants Kittson and Hill 


detendant Railway (Co. 
Demurrer of defendants Kittson and Hill ___- 


Order setting demurrer of Kittson and Hill for hearing 


maring 
Order vranting leave to withdraw demurrer of Kittson and ETI, 
Order setting substituted pleas of Kittson and Hill for hearing 
Plen ot defendants Kittson and Hill a) ee Sie aes aeelaan 
Order setting cause for hearing Upon certain questions 
Order eranting lenve Lo smmend bill er i ; Sane es 
Arended bill of eomnplaint facta’ ie nail — : . 
Order allowing time to plead, answer or demur to amended bill 
Demurrer of defendant Railway Co. to amended bill 
Stipulation extending time to plead, &e. a er ee 
Ples of defendants IK ittson and Hill to nmiended bill 


Replication [o plex of defend:nunts Kittson ond Hil] 


jUDD & DETWEILER, PRINTERS, WASHINGTON, 


1] INDEX.* 


Order setting demurrer of defendant Railway Co. for hearing 2. --- 
Order setting plea of defendants NKittson and Hall for hearing —--- 

Argument and submission on demurrer and plea i... ee iy 
Order overruling demurrer of defendant Railway Co ies 
Order making plea of Kittson and Hill stand as plea for Railway 

ay | Ae Stal wal ta We tee Metin it ahah tes eid 

Hearing and submission —_—- ‘ ey rane Bi ee, he Ie 
Decree ae ee ee ee : 5 or ne eee ane vo 


Opinion on demurrer ; ‘at 


ple ie cite La ian coal teolatasaaals te Gaiam 
Stipulation as to deposition of Jesse P. Farley memaicaes 
Deposition of Jesse P. Farley ee »* > -muwn 
Exhibit—Order in case of Kennedy ct at. va, Bt. FF. P.. BR: FB 
Co., ef al., May 5lst, 1878 : ee 


Notary certificate to deposition of Jesse P. Farley. —- ee 
Stipulation admitting certain averments in pleadings, &e.. ities 
Bil] of complaint in Kennedy efal rs. St r; NX r Rey Co. ef 
ep Exhibit $e —Extension mortoeave ; A 

A ’—Construction contract se iamaeele ators 

B -’— Lease Ree rien we ere 
Supplemental bill in Kennedy eZ a/. es. St. PL & P. Roy Co. 64 al. 
Order in Kennedy ef a/. rs. St. PL & PL Roy Co. ef a, oe stews 
Petition for appeal cca ; . ; : 
Re ee ae oe ee : : 
Order approving bond and allowing appeal jean fae co 
ae ee vac ieileds ident ye ES Te ae? 
Proof of service of citation — 2. ee: ern eae oe ae 


Ch rk - eertifieate 


Avie 
2i9 
284 
2m 
20] 
24 
ais 
eael i 
()> 
~ ‘ 


lee ~ A a een 


tle ~ MN Gn - 


JESSE P. FARLEY VS. NORMAN W. KITTSON ET ATS. 1 
1 United States Cireuit Court. Distriet of Minnesota. 
& 


Jisse DP. FARLEY 
VS. 
NORMAN W. Wirrson, JAMes J. Tlinn, and THe Satine Paci, MINNE- 
APOLIS AND MaAaniropa RAILWAY CoMPANY. 


Pleas before the honorable the judges of the circuit court of the 
United States of America for the district of Minnesota, of the June 
term of said court, held in the city of Saint Paul, in said district, 
In the year of our Lord one thousand eight hundred and eighty- 
two, and of our Independence the one hundred and sixth year, 


Distrier or MINNESOTA, 8s: 


Be it remembered that on this thirteenth day of November, A. D. 
ISSO, came the complainant above named, by Messrs. Gilman «& 
Clough, their solicitors and of counsel, and filed im the clerk’s othee 
of said court his bill of complaint in the words and figures following, 
to wit: 


» In the United States Crreuit Court for the District of Minne- 


sola. 
To the honorable judges of said court: 


Your orator, Jesse P. Farley, of Dubuque, Iowa, and who is a citi- 
zen of the State of Towa, brings this his’ bill against Norman W. 
Kittson and James J. hill, of St. Paul, Minnesota, and who are citi- 
zens of the State of Minnesota, and) The St. Paul, Minneapolis and 
Manitoba Railway Comipaly, ra corporation created, organized, and 
eXIsting under thie laws of the State of Minnesota ana cl citizen of 
seid State, and thereupon VOUr orator complains ania Sayvs: 


L. 


That in the summer of 1876 he and the said defendants, Norman 
W. Kkittson and James J. Phill, mutually agreed by and between 
themselves, each with the other, that they would jointly undertake 
for their joint, mutual, and equal mterest, benefit, advantage, and 
protit LO ACUILe, ly purchase Or contract, all the bonds possible LO 
be obtained of the [First Division of the St. Paul and Pacitie taulroad 
Company and of the St. Paul and Pacific Railroad Company, corpo- 

rations created and eXIsting under the laws of the State oft 
o Minnesota and owning lines of railroad and other property in 

said State, which bonds had theretofore been issued by said 
respective companies, and were outstanding and for sale by the 
holders thereof ata larec discount, anid were secured by Morteaves 
Upon the lines of road ana other Property of suid companles, and 
which MLorte@aees Were then 11) Process ot foreclosure in) live severnl 
suits in courts insaid State for default in the payment of the interest 
Wporl sila bonds, ; 

That the understanding, object, PULPpPoOse, and agreement ot snid 
parties in acquiring sid bonds was to become the purchasers of said 
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JESSE P. 
lines of railroad and other mortgaged property when offered for sale 
Whider decrees for the foreclosure of site MrOrtTeaae ~ and tO tuVvh in 
pavment, or part payment, therefor, and 


and use satd bonds in 
lines of 


thereby, through and by means of said bonds, acquire said 
railroad and other property 

That the said defendant Nittson represented that he could: procure 
Donald A. Smith and other Capitalists In Canada the nee- 


from one 
: : | 
=e undertaking. 


Cssab\ funds that would) be required In 
| And it was further agreed by and between vour orator and 
said Kittson and Till that if it should become necessary. to 
do so, the said Nittson might use or give to said Smith and others 
furnishing the required funds an interest with them in said) pur- 
chases and enterprise, but that the interest not so used or given 
should be retained and held for the mutual jomnt and equal bene- 
fit of vour orator and said Nittson and PIT. 
It was also then and there further agreed 
orator and said hittson and Hill that the details of the hnevotlatlons 
for procuring the necessary fund and for the purchase of said bonds 
should be principally conducted and managed by the said) Nittson 
anid Pill and such Perso OF persons as ali Iiterest In sd ent hp rise 
given to for furnishing funds therefor, and that vour orator 
render such 


hy and between your 


should be 
should furnish such facts, Information, and advice and 
aid and assistance there from time to time as should be required 
of im. ‘Phat your orator had knowledge not possessed by any of 
the other partics aus to the whereabouts and situation of said bonds, 

the rated value thereof by the holde rs, the mode Whereby and 
5 the channel through which the same could be reached and 

procured ; also mn respect to the situation, amount, character, 
value ot the lines of railroad anid Property morteawed tO SeCCUre site 
bones, ahal 11 respect 
mortgages, and that the scrvices of vour orator in respect to all of 
sud matters and his co-operation were indispensable to the success 


to the |“ nding =uits for the foreclosure of sata 


of said eChterprise. 
LI. 


And Vour orator further alleges threat thereupon the =i detend- 
ant Iittson made arrangements with and procured the said) Donald 
A. Smith, 11) Conjunction with Ole Creorgee Stephen, to Jorn 11) ssid 
enterprise and furnish funds to purchase or secure the control anid 

se of sald bonds, as far as found practicable, and to carry out said 
undertaking; and in consideration thereof agreed to ceive the said 
Smith and Stephen a certain fractional interest in said) ente rprise, 
but of the precise terms of the agreement with them as to the inter: 
Cs they were to have 11) sta enterprise Vour Orator Is hot definitely 
advised, but on information and belief alleges the same to 

6 whe been one-half: the balanee, howe Ver, hot so aerecd to hye 
given to the said Smith and Stevens belonged to your orator 

and ie said Iittson and Till, in equal prapoenons, under the said 
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And Vour orator further alleges ttacut thereupon, ane 11) ISGa, 
achlyve We votiatlonus were Opened sud carried ()})} by thie Seidel Sriitt] 
Stephen, hNittson, Pill, and Vourorator for the purchase of sad boned ) 


" ° . * ,* } 
iT pursuance of the aforesatd Understandines and Ao recMents % 


pertaining to said) enterprise, and were continued down inte thi 


month of June, IS79, and, as a result thereof, they purchased and 
secured cl larve quantity oft Sitti bonds, Wnounting 11) the aAvoTe- 
vate, ra | their hice Vielun and OVOP! rite st. to over SPO OOO O08 : 
that said purchases were made by and in the name of said Smith, 


Stephen, Nittson, and Pall but tor the purpose and with a view to 


their use in the purchase of said lines of railroad anc other miort- 
gaged property when offered for sale under foreclosure deerces, and 

under and in pursuance of the argreements and understand- 
ri Mes between Vour Orator wun the Stl Nittson eid Pail. 

herembefore stated i) respect thereto: that thro 
negotlatlous for the purchase of said bonds. and in the purchases 
thereof, vour orator was continuously called upon by the satd hitt- 
son and Till for facts and information, advice and co-operation in 
respect thereto, anid iil them request furnished and rendered the 
Sahne pPUPstlant to the aforesata avreemecnts anid Uhidderstandines e- 
tween them: and that said negotiations were only successful thro 
and by means of the advice and CoO-Operatlon ot Vour Orator nied {hie 
facts and information peculiarly within his knowledge as aforesaid, 
anid Hiparted by heii to the sid IK ittson ana Pill cul ther request, 
under said understandings and agreements between them as atore- 
sald. 

That most of said purchases of said bonds were made under an 
agreement with the holders thereot, whereby payvinent therefor was 
not to be made until decrees of foreclosure of the morteages given 

to secure the Slbble should hye rendered, ana the lines ot 
s radlroad and other property sold under such decrees and ac- 

quired by sic purchasers, anid ad sew ISSLLC of bonds made, 
secured by a new mortgage on the same property, Whereupon it was 
optional with the seller of the bonds to demand cash at the uereed 
purchase-price, or to take the new bonds of the newly to be organ- 
ized Company, 

That it Was the understanding on the prerl of all sr1d partie ~ threat, 
ds SOOT) as sill lines ot ratlroud and other niortoaged Properly should 
be acquired by them under satd decretal sates, a new issue of bonds 
should he made by them, Or by the COMPA Lo be organized bv 
them, to take, hold manage, and operate said property, and secured 
ly anew mMrorleave Upoon ~ud Property of sufficient amount kocover 


toe, & © tee, 


and defray the cost of said bonds and all expenses connected with 
the carrving out of said enterprise. 


lV. 


And your orator further alleges that the said defendant, The St. 
Paul, Minneapolis and Manitoba Railway Company, Is a corporation 
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organized m1 May, Isa. under the laws of the State of Minne- 
:) Sota, hy the said Smoaith, — IKittson, and Phill, for the 
PUPpase of CG UILIng, ls tuk ine , holding, operating, cLhbed Thhadbae 


ine said lines of railroad and ste: Hiorterne 
use and benefit of the said parties interested tn the purchase of said 


bonds as aforesaid, when said lines of railroad and other mortgaged 
Property should ly acquired by or fey) Nh). or of] og | for ey n u lop 
sacl foreclosure decrees: nid tlasit tha Sroaiti. St I ren. Witt - 
and Phill Ale directors nial oflicers oft ~ ric COMM any, TThTE lyeat 3 he 


control anid Paar meh ot thr sahie. 


114 : er ee 2 oe 
Your orator further alleges that inthe months of Mareh and Apri, 


IST, foreclosure decrees were duly lad, taken, and entered in said 
pending sults for the foreclosure of said mort rigages Given tu SCCuUre said 
bonds, directing the sale “it pub ie nuetion of the said lines of ratlroad 


ana othe 2% }) rope rty of the Soil 7 MOLTQALor radlrona COTM ahbes COVETEE 
by sald morteages; which decrees severally provided, among other 


thines, that, in payment for the mortgaged property so ordered 
10) to be sold, the said mortgage bonds and ove rdue coupons shor lel 


betaken as cash forsuch an amountas would ¢ qual the dividend 
to which they would be finally entitled pro rafa under thie decrees, and 
that in the months of May and June, 1S79, sales were duly tad and 
made of said lines of railroad and other mortgaged property, under 
and pursuant to said foreclosure decrees, and the same were all bid 
in, purchased, or acquired by the said St. Paul, Minneapolis an: 
Manitoba Railway Company, for the use and benetit of the atoresat 
parties in interest in the purchase of said) bonds as aforesaid, in- 
cluding your orator, by the direction and procurement of the said 
Nittson, Hill, Smith, and Stephen, and that all of said) bonds which 
had been purchased as aforesaid were turned in and used in pay- 
ment of said lines of railroad and property by the said Kittson, all, 
Smith, and Stephen, and that the said raibway company paid noth- 
Ing Inthe purchase of said railroads and property, but) took the 

same without consideration, except the consideration fur- 
1] nished and provided by vour orator and said) Nittson, Phil, 

Smith, and Stevens, and which consideration so seers 
and provided, aside from said bonds as aforesaid, was furnished | 
the said Smith and Stephen, pursuant to the aforesaid arrangement 
with them for JoIning in said enterprise. 

That over five hundred miles of railroad in said State of Minne- 
sota, with the equipmicnts appertamine thereto, ahd over oe titilion 
acres of land in said State an@ much other valuable property, and 
In all worth over $15,000,000, were thereby acquired and become 
vested 1) sic de fe ner ALL ri ullw; ay COMP any for the Lise atic lye he fit of 
your orator and the said Wittson, Hill, Smith, and Ste phen, in pro- 
portion to their several and respective interest in said bonds so 
purchased as aforesaid, subject only to the advances made and 
ob liv ations ine ured Ih connection With sid ente rprise, 

At the time of the said purchase of sed lines of rallroad and otlye r 
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Miortgawed Property, anid at the time of the use of said bonds 


} 
prop- 


) ee eee. Fe es i ei } Pa : 
|~ tis fhforesaiel i. PraVvinedit therefor. ana at the time Sri de 

at ‘4 £2 nee ! 
CYtyv Was vested dd sale adefendahnt ragiwav CO lah V, the said 


*,) } ' } | : ie 
sSphidtiy adic Steph )) i ne said ral y company tind notice and 
2 atl } 7 , | - S ay yee } “WY : : 
Khowleeove that Vour orator Was foreiVv aid CarueLin terested Lt) 
«) . | Vi 
® ; } | Pri oe . ] ‘ —. ' “i ‘ | } 1?) a } | } yt« 1-4) ‘ ] 
Srblab LOS So PrP rbaseadd vats tlopresadiea. abd I sale Undertaking ahd 
rit | ] | IK j Lill 
ChHterprise, With tie sa (| INGttsSO lL abiel ELL 
] ] } ) ] ( 
Your orator further states ¢] on the 2ist dav of Jun Sad), thre 
ck bwaw earn rn oft tl Stephey 
eeu eee REN] 1} tdci ll reid <i \ PES eRa GS. \ { | { PE GPa I =a one 1c} ) 
‘ i i 
ss * 2} 
Sroith. INittsen flill, issued and neeotiated its bonds to tly 
oS ve PCy pd ogy 1} } 
AN tari ee N poy Pet \ 5. 1} Aa» i hit res yea Sl Ei ! | 
i ° 
] ] 
\¢ \ IL SeVell pel Cc’ yy Loe] PePiLUl] ipl tL tiiee seudane I ¢ executed 
; rave y eee i came 
ok Fh) Leave OPr TPUST Ce (| tO) ( rial Qoticds Ob, sitlid }¢ (3 ] relll- 
. ) } . i ) }} 4] ‘ . + ry asa . e144 ) ! 4 | + : 
Powel, badbbets, Qh Ali OUR PPOMCEPLV OF salet CO bPprada Ne, cde Lflaltl sail 
’ } -, i } , ; ‘ ] ie ei 
boavbieds chdpad thie >? C}ESCCEES rete \\ { LJscael SO) Ee ¢ \ iS Fpecessa lr it) 
| o } ] ] } a } 1] | 
+} se *}) 7 ' ’ : . ? . ' > a B°s we’ é . 4 éy F tT " a) 
Pav the Cost OF sala DONS sO puPretasead as aloresala aha ab ounel 
. vee ] ss . 4 re 4 = aad in ae : : ! + |} 
CX Pehses THEUPPCR Or Iheladent TO Sala Chlerprise : aha that 
*) . } ~ iii ] , ] a | ' > } + | ye ’ 114° ye a4) 
B: Salah SSO COO Of Dbolids ane the procecads thereol Were more 
4 


thisun ~uflieienit horeosaied PUTposes, 


Threat SINCE June loth. No), siicl defendant railwan COMLPAaly, 
under the control and management of said Smith, Stephen, hittson, 
sel TEill, has been im the possession of said lines of ratlroad, lands, 
and other property, and has recerved from the carnings thereof over 
SOOO OOO Over nid above operating CA PCHses uliel lniterest (1) sald 
SS,JOO O00 mrortoeace, anid has also sold large quantities of lands and 
other property acquired as aforesaid and “realized therefrom large 
stuns of money, but the amount thereof your orator is unable to 
state, and has also made expenditures i 


* 


Connection with suid Prop 
erty, but the COU LI thereot Is Unknown Lo VOUr Orator, 


VELL. 


The capital ~tocek of said defendant railway COMLPaHy IS SL5.000,.000, 


divided into shares of SLOO each, which stock now represents 
| | thie suid Properly si) acquired by the Sid railway COMPANY, 
and constitutes, In part, the profits arising and resulting from 
said enterprise; but that, aside from said stock, other profits, amount- 
Ine tommany hundred thousand dollars, have been realized from said 
enterprise through the ageney of said railway company and other- 


‘ 


wise, and have been divided between said Smith, Stephen, Nittson, 
and Pill. 

Phat cl lareec inourt of the seital crypt stock of said railway COlil- 
pany has been issued by satd railway company and divided between 
suid Smith, Stephen, IKittson, sid Tbitl and that the said railway 
company has delivered to the said Kitteon and Tall fifty-seven thou- 
ssthid SIX hundred und fortv-sINX sdreun ~ thereot—to thie ~itd Iittson. 
one-half thercot 11) lids OWT Individual Phebe and rieht, and Lo thie 
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said Hill, one-half thereof in his own individual name and right— 
heme a portion and part thereof to which your orator and the said 


Kaittson and fill ia entitled under and pursuant to the said ar- 
rahngchiehl miade With Src Sriith and Stephen 11) COLMeECTION with 
said enterprise: and that said railway company has neelected and 
refused. and still neglects and refuses, to deliver to vour orator any 

prarel of suid stock =) issued, anid {Treat sid stock Is worth par 
lo value. 


LX. 


Your orator further shows that the said defendants, KNittson and 


Hill, never denicd, disputed, or questioned, but always admitted and 


recognized, the right of vour orator, under the said) agrecment and 


understanding between them, to an cqual share and interest In said 


CHLELPrise ane in the results and avails thereof with them, the sard 
Wittson and Till. until after the orennization of said defendant rail- 


—- 


Way company in May, IS79, an- then, at first, only intimated or 
suevested to vour orator that his share or Interest ought not to be 
equal to theirs, as they had, they claimed, been required to advance 
some money in carrving out sald enterprise. 

But now, so it is, may it please vour honors, that the said) Nor- 
man W. WKittson and James J. Hill, colludine and confederat- 
Ine with each other and with the said defendant railway 
company to wrong and defraud your orator, give out and 
pretend that he has no rights or interest in satd CHLErprisc 

or in the benefits, results, avails, or profits thereof, and 
LG refuse to deliver or turn over to lim any of the said capital 

stock In sid rulway COMPANY so recerved by them, OT waC- 
count to him therefor, and refuse to pave over or account to iim: for 
any of the results, avails, or profits of said enterprise received or re- 
alized by them, and refuse to render lim anv statement or account 
appertaining to said enterprise, and have thus far, and claim that 
they will im the future wholly appropriate to thei own use, to the 
entire exclusion of Vour Oratlor, all thie results, avals, anal profits of 
sad enterprise anid undertaking, to Which the said Smith and 
Stephen are not entitled under the aforesaid agreement made with 
them; and the said defendant railway company, conspiring with the 
sad Kittson and Till to chest ahd defraud Vour orator, refuses to ac- 
count to him for lis Interest in the said Properly and effeets, and 
every part thereof, Which have CONG TO Its POSSCSS1ON anal been lp )- 
propriated by it. as aforesaid, and das refused and still refuses to 

issue to him his proportion or any of its capital stock, and 
17 has wrongtally and fraudulently issued the same in part. to 

the said Kittson and Till, and refused to account to vour 
orator for dhy of the profits CCrUulng from: sald lines of ruilroad, 
lands, and other property, but persists in ignoring and disreearding 
the rielits of Vour orator In the premises, } | 

All which actings, doings, and pretences are contrary to equity 
anid good conscicnee, and tend to manifest wrong and injury of your 
orator In the premises. In consideration whereof, and forasmuch as 
your orator can only have adequate reiief in the premises In) this 


eee. 
QE ee 


\i 
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honorable court, where matters of this nature are properly cogniza- 
ble anal rehevable. 

To the end, therefore, that the said defendants may, if they ean, 
show why your orator should not have the relief hereby praved for, 
and may, to the best and utmost of their several and respective 
knowledge, remembrance, information, and belief, fall, true, direct, 
and perfect answer make to all and sIneular the matters aforesata 

(but the oath of said defendants thereto and of each of them is 
LS hereby waived)as fully and particularly as if the same were here 
repeated, ana they and cach of them distinctly interrogated 
1 respect thereto. and more especially that the said defendants, IX itt- 
son and Till, may answer and set forth the terms and conditions of 
the sata advreement anid understandine niade or bad with the said 
Smith and Stephen in respect to said enterprise and undertaking, 
and the amount of ~ad bonds purchased (>) acquired, and the cost 
thereof, and all CXpehses connected with and merdent to said enter- 
prise,and the amount of money, if any, actually furnished by them, 
anid when, 1) connection With said CHLErprise, and the amount fur- 
nished by said Smith and Stephen, and when and how, and where, 
and for what all moneys so furnished were patd out, and when, how, 
and from What source the same have been repard, and what dividend 
Or profits 1) Money, bonds, stocks, ana other effects have been moade. 
turned over to, or received by them, the said Nittson and Till, or 
either of them, resulting from oor appertaming to said) enterpris 
and that the said defendant railway company may also more espe- 
cally set forth what MONCYS, bonds, stocks, and other effects have 
been paid or turned over by it to or for the said defendants, 
[¢) IKittson and Phill, and Upon What consideration, and also 
What property is now held by it, and what lands and = other 
property have been sold by it, and wlien, and to whom, and upon 
What consideration: and also what use lias been made of the bonds 
and of the proceeds thereof which have been issued by said railway 
COMPpany and secured by Mortgage Upon Its Property, and that an 
account may be taken by and under the order and direction of this 
honorable court of all Mone vs pala out and of all property and efleets 
acquired by, under, and pursuant to said undertaking and enterprise, 
sonia oft the disposition mide thereof, sic of the Property acquired 
by said defendant railway company, and of the disposition made 
of the bonds, or proceeds thereof, Which have been issued by said 
defendant rallway COMP any, “nid of the MlOneVs, bonds, stocks, ana 
other effects which have been received by said defendants, Naittson 
and Till, or either of them, as profits, avails, or results arising 
or accruing from said) enterprise and undertaking, and of all 
other matters appertaiming to sald) enterprise; and that 
2) the said Kittson and TT be ordered, adjudeed. and decreed 
to pay and turn over to vour orator one-third of all moneys, 
bonds, stock, and efleets threat ~hiall be found Lo have been rece ive «| 
by them resulting or accruing from said enterprise and under: 
taking; and that your orator be decreed and adjudged to be-entitled 
to an equal interest with said Wittson and Pll in said enterprise 
and undertaking, and in the benetits, avatls, and profits resulting 
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therefrom: and that said defendant railway company be deerced 


and adjudged to issue to your orator his just and due proportion of 


its capital stoek, and to necount to your orator tor his proportion ana 
share of the property which has come to Its possession, and for the 


avalls, results, ana prolits thereof, and LO reCOONIZE the riehits of Vour 
orator In the stock and property of said company as equal to the 


said Kittson and Hill: and that vour orator may have such other 
and further relief in the premises as the nature of his case may re- 
quire and to this honorable court shall seem: mect: 
2] And may it please vour honors to grant unto vour orator 
awrit of subpaena of the United States of America, issuine 
out of and under the seal of this honorable court, directed to the 
suid Norman W. Wittson, James J. Till and Phe Saint Paul, Min- 
neapolis and Manitoba Railway Company, defendants, commanding 
them, and each of them, on a day certain therem to be named, and 
under a certain penalty, to be and appear da this honorable court, 
then and there to answer all and singular the premises, and to stand 
to, perform, and abide such farther order, direction, and decree as 
mav be made agaist them. 
GILMAN & CLOUGH, 
GRE IEPIT & NKNIGITT, anxp 
DAVIS,OBRIEN & WILSON, 
Solicitors for Plait. 
J. M. GILMAN & | 
C. kh. DAVIS, 
Of Counsel, 


And thereupon a writ of subpecna was duly issued out of said court, 
and under the seal thereof, duly tested, and in the words and figures 
following, to wit: 


y 4 2 UNirep STATES OF AMERICA. | 
District ot Minnesota. } 


The President of the United States of American to Norman W. Kitt- 
con, James J.T, Phe Saint Paul, Minneapolis and) Manitoba 
Railway Company, Greeting : 

You are hereby commanded to appear before our judges of our 
circuit court of the United States of America for the district of Min- 
nesota, at Samt Paulin said district, on the first Monday in the 
month ot Doce niber HeXt, to answer the bit] of complaint of Jesse ¢ 
Farley, this day filed 11) the clerk’s Ollice of Said COUT, 11) sitial Saint 
Paul, then and there to receive and abide by sueh judement and de- 
cree as shall then or thereafter be made, Upon putin of judgment 
being pronounced against vou by default. anes 

To the marshal of the district of Minnesota to execute. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States of America. at Saint Paul aforesaid. this 
loth day of November, in the vear of our Lord one thousand eielhit 
hundred and eighty, and of our Independence the one hundred and 
fifth vear. 


[stat] I. E. MANN, Clerc. 


wo! 
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Mi morandum. 


The within-named defendants are. notified that unless they enter 
their appearance in the clerk’s office of said) court, at Saint Paul 
aforesaid, on or before the day to which this writ is returnable, the 
complaint will be taken against them as confessed, and a decree en- 
tered accordingly. 

[SEAL | H. be. MANN, Clerk. 

GILMAN & CLOUGIE, 

CRE RITIT & KNIGHT, 

DAVIS, OBRIEN & WILSON, 

Phaintifis Nolicitor. 

> Which subpoena was afterwards duly ieturned to our said 

Clerk's office endorsed by the marshal of the Cited States for 
the district of Minnesota in the words and figures following, to wit: 


») 


24 [Nirvep STATES OF AMERICA. | 
District of Minnesota. j 


SS. 


hereby certify threat | served the wnnexed chancery subpoena On 
the therein-named defendant, Norman W. Kittson, personally, by 
handing to and leaving with him a true copy thereof, at St. Paul, in 
said district, on the 15th day of November, ISS—. 
Rh. N. McLAREN, 
CS Marshal. 
Ly HENRY MORRIS, Deputy. 


~ 


5 UNirep Sravres oF AMERICA, || 
District of Minnesota j , 


| hereby certify that T served the annexed chancery subpoena on 
the therein-named defendant, James J.T, by handing to and leay- 
Inga true copy thereof for him with Mamie Hill, daughter of James J. 
Hill, an adult person, then a member of and resident in the family, 
at the usual place of abode of the said James J. Till, at St. Paul. in 
sald district, oh the Toth day of November, LSS. 
Kh. N. McLAREN, 
U/ N. Marshal. 
By TT. MORRIS, Deputy. 


wt UNITED STATES OF AMERICA, | 
District of Minnesota, j 


NS, 


| hereby certify that T served the annexed chancery subpeena on 
the therern-named detendant. The St. Paul, Minneapolis AY Manitoba 
Railway Company, personally, by handing to and leaving with 
Edward Sawyer, secretary & treasurer of said Co., a true copy thereof 
at St. Paul, in said district, on the 26th day of November, 1SS0. 
RN. McoLAREN, 
[/ N. Marshal. 
VT. MORRITS, Deputy. 
Marshal's fees & expn., 36.96. 
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2d And afterwards, to Wit, at rules, held in the clerk’s ofthee 
of said court on the 6th day of Deecenber, A. D. 1SS0, the 


following proceeding, among others, was had, to Wit: 
Jesse P. Fartey vs. Norman W. Korrrson ef al, 


And now come the defendants, Kittson and Pill, by Geo. B. Young, 
Esq., their solicitor, on whose motion 11 is ordered that the appear- 
hice oft sald defendants he, anid the Sallie is hereby, entered, 


And afterwards, to wit, at rales, held in the clerk’s offiee of said 
eourt on the third day of January, A.D. ISS1, the following pro- 


ceeding, ALONE others, was had, to wit: 


Jesse P. Fartey vs. NorMmAN W. Wairtson ef al. 

And now comes the defendant railway company, by Messrs. bige- 
low. Flandrau, & Clark, its solicitors, on whose motion it is ordered 
that the appearance of said defendant be, and the same Is hereby, 
entered, 

28 And afterwards, to wit, on the third day of January, A.D. 
ISSl came the defendants, Nittson and Pall, hy Goo. B. Young, 

isq., their attorney, and filed their demurrer to the plaimtiff’s bill 

of complaint, which is in the wordsand figures following, to wit: 


wAS) United States Crreuit Court. District of Minnesota. 


Jimsse PL. Farntey. Plaintif. 
NorMAN W. Koarrson and James oJ. Elinn. Imipleaded with the St. 
Paul, Minneapolis & Manitoba Railway Co., Defendants. 


The demurrer of Norman W. Iittson and James J. Pill, two of the 
defendants above named, to the bill of complaint of Jesse BP. Far- 
ley, complamnant. 

These defendants, respectively, by protestation, not confessing or 
acknowledging all or any of the matters and things in the said com- 
plainant’s bill to be true in such manner and form as the same are 
therem Set forth ana allewed, do demur thereto. nid for ChLuSse oft de- 
murrer show that the said complainant hath not, im and by his said 
bill, made or stated such a ease as doth or ouelht lo entitle him to 
any such discovery or relief as is thereby sought and praved for 


from or against these defendants. 
S10) Wherefore these defendants demand the yudement of this 
honorable court whether they shall be compelled to make 
any further or other answer to the said bill, or any of the matters 
and things therein contained, and pray to be hence dismissed, with 
his reasonable costs in this behalf sustained. 
GEO. B. YOUNG, 
R. B. GALUSILA, 


Solicitors AS Counsel tor said De te ndants. 


. JESSE P. FARLEY VS. NORMAN W. KITTSON ET ALS. Ll 


We certify that in our opimion the foregoing demurrer is well 
founded in potnt of law. 
GhO. B. YOUNG, 
©: Bb. GALUSHA. 
( Olle ! for Dy f ots. 


STATE OF MINNESOTA, County of Ramsey : 


James J. Phill, being duly sworn, says: That the foregoing demur- 
rer Is not Interposed for delay, 


Subscribed & sworn to before me, this third dav of Januar 
ISSI. 
D1 [SEAL | pan, ©. HATCH. 
Notary Publie. Papise if (').. Minn. 


STA rhe OF \IINNESOT >: Closvpity, of Petriise 7] 


Norman W. Whittson, being duly sworn, suayvs: That the foregoing 
demurrer is not interposed for delay, 
, NN. W. Bas 1008, 
Subsertbed & sworn to before me, Jan’y Srd, isst. 
SEAL. ] CC. H. MANSHIP. 


epi 1 , Lan = ] . } ] -. ‘9 ce 
i And afterwards, to wit. at rules, lield im the clerk’s office of 
. ] , J . . 7 ve 1 4] 1] 
Sd COUTE OFF the Second cave of February. ISS]. the follow- 


; . : ) } ae 
Inger proceeding, aMronye others, Was had, to wit: 


Jesse PL FarLEY vs. NorMAN W. WKrrson ef a/ 


- Beal 


Lo pon motion of Messrs. Gulmian & Clough. plarntith’s solteiton 
it is ordered that the demurrer of defendants Kittson & Hill by 
( rerebyy set down for hearing at the term of court to 
de op the third M midav, berne the ZOth fivool June. ISSL. at 


the Opening of court on that dav, or as sooh thereaiter as couhs: 


f 


can be heard. 


And afterwards, to wit,on the seventh day of February, A. D 


} } ) ret \ » onl © x . , - \ . 
ISSL. came the defendant. Phe mst. Psy. VIinnennpolis A NNetisttobsg 
Poolweay €' Its , oe ee ee — ‘73 nee 
Railway Co.. bv its attornevs. and tiled im the elerk’s office of sate 
ae ; 4} a : Pe: »* a Se ,° } , , e ' ‘ P 
court its demurrer to the plaintiffs bill of complaint, whieh is in 


the words and tigures following, It: 

oo Cireuit Court of the United States for the Distiret of Minn 

sota. Tn Equity. 

District OF MINNESOTA, ss: 

The demurrer of the Saint Paul, Minneapolis and Manitoba Rail- 
Wav Company, one of the defendants, to the bill of complamet of 
Jesse P. Farley, complainant. 

This defendant, by protestation, not confessing or acknowledgm. 
all or any of the matters and things in the said complainants bill 


iy 
_— 
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contained to be true in such manner and form as the same are 
therein set forth and alleged, doth demur to the said bill, and for 
cause of demurrer showeth : 

That the said complainant hath not in and by his said bill made 
or stated such a ease as doth or ought to entitle him: to any such 
discovery or relief as is thereby sought and prayed for from: or 
against this defendant. 

~ Wherefore and for divers other good causes of demurrer appear- 
ing in the said bill this defendant doth demur thereto, and de- 
| mands the judgment of this court whether it shall be com- 
34 pelled to make any further or other answer to the said bill or 
any of the matters and things therem contamed, and humbly 
pravs to be henee dismissed, with its costs and Charges in this be- 
half most wrongfully sustamed. 
BIGELOW, FLANDRAU & CLARK, 
Solicitors for Deft, The St. Paul, Minincapolis 
de Manitoba Railway Company. 
H.R. BIGELOW, 
Of Cope /. 


Uxrrep STATES OF AMERICA: 
Circuit Court of the United States for the District of Minnesota. 


I. Hlorace R. Bigelow, of St. Paul, Minnesota, a counsellor of this 
court, do hereby certify that in my opinion the foregoine demurrer 
Is well founded 11) point of law, 

i. RR. BIGELOW. 
['xirep STATES OF AMERICA, | 
District of Minnesota, J 


on, 


Mdward Sawver, of St. Paul, in said) district, beine duly 
sworn, says: I1e is the secretary of the Saint Paul, Minne- 
apolis and Manitoba Railway Company, defendant, named 
in the foregoing demurrer, and that said demurrer is vot interposed 
for delay. 


a © 
~ 
. 

—- 


EDW'D SAWYER. 


Subseribed and sworn to before me, this 4th dav of February. A. 
DD. ISS]. | | 
[SEAL. | ( rad . ©, SO) | | I KS, 
Notary Public, Minn. 


St) And afterwards, to wit, cil rules, held In the clerk's Office of 
said eourt on the vZSth day of February, A.D. ISS1. the fol- 
lowing proceeding, chhone others, was had, to Wit: 


Jesse P. FARLEY vs. NonmAN W. Kairrson ef a/. 


Upon motion of Messrs. Gilman & Clough & Griffith & Knight. 
plaintiffs solicitors, It is ordered that the demurrer of the defend- 
ant railway Co. be, and it is hereby, set down for hearing on the 
third Monday, being the 20th dav, of June, ISS1, at the opening wit 
court on that day, or as soon thereafter as counsel can be heard. 


. 
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5 ¥ Anda afterwards, to 1 It, at a stated term of said Court, begun 
and held tn the city of St. Paul, in said district, on the third 
Monday in June, PSST, beme the Poth day thereof, the following 


“te , : 
prac Cte, anon others, Was hisuel. tO WIL: 


Jesse PP. FantEY vs. Nornmwan W. Kirrrson ef al. 


Ono motion of Geo. B. Young, Esq, solicitor for defendants, Nitt- 
SOL YX Pqall. i Is orale red thisat <sy1el at feneuants hy Ve leave LO Withdraw 
therr demurrers and file pleas to the plaimtil’s bill " 

1 . : os ] ] 

And afterwards, to WE, AE A stated fern OF salad Court, bDeeub aha 


] . 7 . . . . ’ . ; y} * . 
held in the CIV of St. Paul, in said district, on the third Vlonday, 
berne the 2Oth dav, of June, AL DOISST and on the first day of July, 
. | . , . 1° ’ e ° . 
ISS], the following proceeding, amone others, was had, to wit: 


) 


Jrsse Po Farnney vs. Norman W. Kairrson ef al. 


OS Pursuant to the stipulation of the parties, by their solicitors, 

it is ordered that the defendants, Norman W. Whittson and 
James J. Thi, have leave to withdraw therm demurrer to the plain- 
tuts bill and substitute therefor a plea, and that the said plea be, 
and it is hereby, set down for hearing with the demurrer of the de- 
fendant, Phe St. Paul, Minneapolis & Manitoba Railway Co., at this 
term oF Court, 


And afterwards. to wit. on the 2d day of July, A. TD. ISS]. enme the 
defendants, Nittson & Phill, by ther solicitor, and tiled in the clerk's 
office of said court their plea to the plamtils bill of complaint, mn 
the words and figures following, to wit: 
aH, ln the (‘ireutt Court of the [oriited Stittes for the Distriet ot 

Miinnnesota. In lquity. 
JESSE P. FARLEY 
NorMAN W. Koarrson, Jaws J. Tlinn. and Tre Sr. Paur. MINNE- 
vpoLis & MANrroBpaA RAILWAY COMPANY. 
The plea of Norniiin \W\. IK ittson “ane Jrmes a Llill. [Wo of t | 


} a 
? 


nbove-niunned defendants, ce thy bill of complaint of Jesse :. sar 


lev, complaint. 


These defendants, anid enel of them. by protestation, not contess- 
Ing or acknowledging all or any of the metters and thines m_ the 
sald complainants bill of complaint mentioned and contamed to be 
true ihn such manner and form as the same are therem set forth and 
alleged, for ples i) the Whole of sd bill si) ‘ 

That the bonds of the St. Paul & Pacitice Railroad Company (which 
will be hereafter stvled the St. Paul Company), mentioned in said 
bill, were bonds of an Issue of twelve hundred thousand dollars, 
ninde suid executed by Sittcl st. Paul Con dpa, bearine date the sCC- 

ond dav of Jane, E862, and which bonds were sccured by 
14) ad morteave or trust deed of the same date, made & executed 
by said St. Paul Company to Edmund Rice, Horace Thomp- 
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son, and Samuel J. Tilden, as trustees, by which trust deed or mort- 
FALE the Src St. Paul (Company conveyed to snd {ijistees all thrsat 
portion of its line of railroad extending from the citv of St. Paul, via 
St. Anthony, to the town of Watab, on the Mississippi river, together 
with all structures, grounds, equipment, and rolling-stock belonging 

line so conveyed, and all its rights, privileges, 
ining to said line of road so conveved, inclad- 

7 corporation, then held or which should 


to said portion of its 
and franchises pp? 
Ine the franchise to 
be acquired by said company, and also the lands granted by the 
States to ald in the construction of sed road, 


Congress of the United 
been or should thereafter be acquired by said 


and which then dread 
company under the act of Congress making said grant: that i the 
summer of 1S76 the said Samuel J. Tilden restoned his offiee ot 
trustee under said trust deed or morteage, and one John S. Kennedy 
Was, pursuant to the terms thereof, duly appointed trustee in his 
place, 

i | That the bonds of the First Division of the St. Paul and 
Pacitic Railroad Company (which will be hereafter stvled the 

leirst Division Company ), mentioned 11) suid bill, Were honds of the 
following Issues, and were all made and executed by said company : 
I. An issue of two million eloht hundred thousand dollars, the 
bonds of which issue bore date and were issued on the Ist day of 
September, 1865, and were pavable, with interest, semi-annually, at 
thie rate of SeCVCT) per Cent., on the Ist day of December, ISO: Which 
said bonds were secured by a mortgage or trust deed made by said 
first Division Company (which had succeeded said St. Paul Com- 
pany In the ownership of all the Property enibraced in the S1.200,000 
hrorteave Or trust deed heremmbetore mentioned ) Lo Creoree bi Baker, 
George T. M. Davis, and the said Horace Thompson, as trustees, by 
Which mortgage or trust deed the said First Division Company did 
CONVEY LO sid trustees, in trust to same — the prevent of the 


principal and imterest of said bonds. all the Property deserpbed. in 


sud mortgage of June 2. 1862, and also certain other lands, to the 
“mount of four sections per mile, whieh had been eranted 
by Congress to aid in the construction of said) line, which 


suid mortgage trust deed bore date the Ist day of September, 


IL 


IL NSO).). 

2. An issue of bonds to the amount of three millions of dollars, 
bearing date on the Ist of March, 1S64, pavable Maw 1, 180-4. with 
| Ly! = Ini-annually (>) the first days of May ania No- 


‘ 
‘ly vearvat the rate of seven per cent. per annum ; 


si 


} 


vember in en ved 
Which said bonds were secured hy a morteage or trust deed bearing 
date March Ist, 1S64, made by sud First Diviston Company to led- 
mund Rice, Horace Thonipson, and Samuel J. Tilden aforesaid, 
Upor threat pra of its line of rulroad know- “us Its hin line, extend- 
Ing from St. Anthony aforesaid toa point 150 miles westerly there- 
from. ahict the appurtenances, equipment, ana corporate franchises 
pertammineg thereunto, then held or whieh might be thereafter ae- 
quired by satd First Division Com; iy, and also the land grant of 
sIx sections per mile with which saia company was endowed by act 


of Congress to ald in the construction of said ite, 
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>. An issue of bonds to the amount of 86,000,000, bearing date 
July 1, 1868, and payable July 1, 1S9s, with semi-annual 
eS) Interest at seven per Celt. per anu, pavable on the Ist Lay 
of May and November in cach vear, to secure the pavinent 
of Which bonds Xv interest the said leis Division ( oOmlpaly dick, by a 
trust deed or Mmortoave, bearine date <11d July lL. ISOS, Cony Vo Uhtlo 
the sald Creoree Ba. Decker, Llorace Thompson, and Samuel a 3 Palate Hh. 
trustees, its Clive hein line. CNL nadine froma St. Anthony aforesatal 
e to Breckenridge, il distance of PG bridle = (sini Including I.) bile 
” embraced in said S35.000,000 morteagwe), tovether with all appurte- 
hances, equipments, corporate franchises, cluding the franchise to 
he cl corporation, ay loneime (oy HV WIS Uppy riainine lo siitcl Hvetin 
line, and also all lanads erated by (Coneress to ald in the construe- 
tion thereof, except the lands contained in sad 85,000,000 mortgage. 
f An issue of bonds to the amount of fifteen million dollars, mick 
and issucd by said First Divisio Company, bearing date the first day 
of April, S71, and pavable thirty vears thereafter, with imterest at 
SCVel pcr Celt. pe Poctdbbitddaa, pavable = bea d-sinincecd dy on the Ist days 
of January and July in each vear, the pavinrent Of the prim- 
1 | cipal and interest of which bonds was secured by a mortgage 
or trust deed bearme date April l, IS7d. made by said St. 
Paul Company Lo the srilel Creoree wi becker did Llorace TPhotipson 
and one Win. G. Mourhead, as trustees, whereby the said St. Paul 


Company conveyed to said trustees its Times of railroad extending 
from St. (‘loud to St. Vineent, 1) Ninniesota.a distance (| about Lt) 
a miles, and from Watab aforessad to Brainard. in said State. a cis- 
tance of about sixty miles, together with the cquipments, appurte- 


hnances, rights, privileges, and franchises, meluding tl 


be a corporation appertaining thereto, then owned or held or which 
should thereafter be acquired ly either of said COMMPalles, anid also 


4* ] ° 
ke Trahelilse to 


the lands eranted by Coneress LO eid aT the construction (>| sid 
lines of road. 

That in the vear S75 John S. Kennedy, John S. Barnes, and 
Henry M. Baker, on behalf of themselves and all other bondholders 
under the S15,.000,000 mortenee heretmbefore mentioned, tiled ther 
bill in equity im this court against the railroad companics herembe- 

fore mentioned anid other defendants, pret rhe, AQhOnle other 


; i . 
i 


é I.) things, that a receiver be appointed by the court of all and 
singular the property, rights, and franchises of said St. Paul 
& Pacific Company covered by said 815,000,000 mortgage. Inwhich 
suit such proceedings were aad that by order of this court, duly made 
on the Ist dav of August, A.D. S75, the said Jesse PL Parley. plain- 
uff hereim, was duly appointed receiver of the lines of railroad of the 
sala St. Pru Company covered by =i S15 000.000 hiorleave, ale 
of all equipments, rolling-stock, machinery, and appurtenances, an 
all property, rights, and franchises appertaining to said Lines of rail- 
road, or cither of them, then held or thereafter to be acquired by 
said St. Paul Company. 
That said plamtiff, Jesse PL Farley, duly accepted such trust as 
such receiver, and duly qualified as such, and took possession of 
said line and Property and retained Possession thereof, anid operated 
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said lines, or a portion thereof, until the s same was by order of this 
eourt turned over to the purchaser thereof, as heretnatter stated. 
hat prior to October Oth, TS76, Creoree ¥ a Davis, one of the 


trustees of said 2.SOO.000 mortenee, restened his tru =teeship, 


Lt) and Creorge L. Beeker, another of said trustees, Was remove 7 
from his tr usteeship therein, and said Johuas Kennedy Wiis 
appointed trustee said) Davis, resigned. ‘That prior to 


1}) place of 

October O, IST6. said Samuel J. Th bd 1) rOSTOn d luis trustee ship under 
said SO OOO OOO Morreaee, ana <1 Johns >. Kennedy Was appotnted 
trastee In fis place. 

That prior to October Oth. IST76. said Samuel J. Pilden restoned, 
& said George f.. Becker was removed from his trusteeship under 
said 86,00. 000 mortgage, and said Jolin S. Kennedy was appointed 
a trustee thereot 11) place of Sad Tilden. 

That on said 9th dav of October, IS76, the said Rice, Thompson, 
and Kennedy, as trustees in the said S1.200,000 mortgage, took 
possession of all the property, including the line of ratlroad, cov- 
ered thereby, except the land grant appertaining to said road: and 
on the same dav, as trustees in the said 85,000,000 mortgage, took 
possession of the railroad and appurtenances covered thereby > and 


threat CT} the “lle dav the sid Phonipson NV Ix « nnedy, as trustees of 


the S? SOO OOO anal SO) OOOO) MiorVleages, respectively, took 
47 POSSESSION of the lines of railroad nial Properly (OXCOT IT the 
lenid PTalits) covered ly Sid Mormteaves respectively, 

Phat 1) each Case the said Persons So li kins cy POsSeSSION claimed 
to do so as trustees, and under power mn that bebalf conferred by 
sala moreaeecs respe ctive ly. 

That 1 from the time thre Y SO took POSsse ss10N ana down Lo the time 
when said roads were sold under decrees of foreclosure, as stated 3 
sald bill, the said trustees held and operated the same Ganeineee, 
and during all satd period the plain til, Jesse P. harley, was general 
manager of said lines of said trustees, and lad full control of the 
management thereof: and the said plamtith continued to be re- 
celver of sald) lines of the said St. Paul Company covered by said 
S15.000,000 Morleare, and to Mahaee sic OpPerale the same or such 
prern' thereof as Wits, from time to time, constructed and fit for OpPcra- 
tion down to the time when said lines were sold by this court under 
decree ot foreclosure of this court, and POSSeSSTOn thereof delivered 
tO the defendant, The st. Paul, Minneapolis WX Manitoba Railway 
Compal y, as the purchaser ill such sile, and thist the suid harley 
has not vet been discharged by this court as such receiver, and has 

not yet settled Tis final accounts as such, 
4S And these defendants say t]revt cs recelver of sud lines 
covered by said S15,000,000 morteage the said plaintitl could 
not lawfully make the arg-cement with these defendants mentioned 
in the bill of complaime, Or engage In the enterprise theremn men- 
tioned of purchasing the bonds of said S15,000,000 issue: and that 
the making of such are-cement and the entering In such an enter- 
prise by him was a breach of trust on lis part as such receiver, and 
fraud on the holders of the bonds of said S15,000,000) issue, and 
was a fraud upon this court, whose receiver he was. 


TE een 


a ee 
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of the lines of railroad of said) First Division Company the said 
plaintiff occupled cl position of trust & confidenee toward his em- 
plovers, the said trustees, anal toward the holders of the bonds 
secured by said mortgages: and that by making the agreement and 
engaging and combining in the enterprise of purchasing the said 
honads mentioned in his said bill the said larley Was eullty of a 
breach of trust toward and a frand upon the said trustees and the 
sad bondholders. 
4) And these defendants sav that by reason of the said) fidu- 
Clary positions occupied by the plaintiff, as aforesaid, he is 
not entitled to the aid of a court of equity to enforce as against 
these defendants aliy of the dereenrents mentioned in said bill, or 
anv rights claimed by him and growing out of said agreements. 
Theretere these defendants do plead all anid srneular the matters 
aforesaid in bar to the complamants said bill, and pray the jude- 
ment of this honorable court whether they should be compelled to 
make any further answer to the said bill, and pray to be hence dis- 
missed with their reasonable costs and charges in that behalf most 
wrongfully sustained. 


And that as general manager for the trustees In said mortgages 


JAS. J. HILL. 
GhO. B. YOUNG & 
Kk. B. GALUSHA, 
Nol rs A (i pRe lors for De fe nants. hittson AC fill 


District oF MINNESOTA, ss? 


James J. Till, being duly sworn, savs: That he is one of the de- 

fendants in the above-entitled cause, and that the foregoing plea Is 

true im point of fact, and is not interposed for delay: and that 

0) the defendant, N. W. IKkattson, is absent from the distriet and 
State of Minnesota. 


JAS. J. HILL. 


Subseribed and sworn to, this Ist day of July, A.D. 1SS1. 


[SEAL | Hl. kk. MANN, Clerk. 


[ certifv that, in my opinion, the foregoing plea is well founded in 
point of law. 
GhO. Bo YOUNG, 
Counsel for Def ts, Nittson & Li/1. 


And afterwards, to wit, at a stated term of said court, begun and 
held in the city of St. Paul, in said district, on the third Monday, 
being the 20th day, of June, A. D. TSS], and on the el@hth dav of 


September, A. D. 1881, the following proceeding, among others, was 


—, 
‘ 


had, to wit: 


IS JESSE PP. FARLEY Vs. NORMAN W. KITTSON ET ALS. 
ol In the Cireuit Court of United States, Distriet of Minnesota. 
J.P. Farvry vs. N. W. Kirttrson ct al. 


This cause is set down for oral argument upon the following 
questions : 

Ll. Was the contract state? im the bill legal and void ly reason 
of the facts ~tated 1) the plea of respondents, IK ittson AN Phill ? 

2. And, if so, ean complainant recover, Independently of the con- 
tract, upon the ground that the illegal transaction has been con- 
sum-ated and the proceeds thereof have been received by two of the 
Paruners, Who may be required to account to the third for lis share 
thereot ? 

Counsel will be heard on the third day of the next term, or as 
soon thereafter as practicable. The clerk will furnish counsel with 
ra | COPY of this order. 

GEO. W. McCRARY, 

Sept. 6th, ISST. Crrenit Judge. 


2 And afterwards, to wit,at a stated term of said court, begun 

and held in the city of St. Paul, in said district, on the second 
Monday, being the 12th day, of December, A.D. ISS. the following 
proceeding, among others, was had, to wit : 


Jesse PL. FarnnLEY vs. Norman W. Icirrson ef al, 


And now comes the plaimtif and moves for leave to amend his 
bill, which motion is argued on the part of plaimtif by C. kh. Davis, 
Hsq., and on the part of the defendants by Geo. B. Young, lesq., and 
submitted. Whereupon it is ordered that such leave be, and it is 
hereby, granted, 


And afterwards, to wit, on the 15th dav of December, A. D. ISST, 
came the complamant, by his solicitors,and filed in the clerk’s office 
of said court his bill of complaint as amended, which is in the words 
and figures following, to wit: 


bye In the United States Cireuit Court for the District of Minne- 


sofa. 


To the honorable judges of said court: 

Your orator, Jesse P. Farley, of Dubuque, lowa, and who is a citi- 
zen of the State of Towa, brings this lus bill against Norman W. 
IKittson and James J. Phill, of St. Paul, Minnesota, and who are Cltl- 
zens of the State of Minnesota, and The St. Panl, Minneapolis and 
Manitoba Railway Company, a corporation created, organized, and 
existing under the laws of the State of Minnesota and a citizen of 
said State, and thereupon your orator complains and save: 


[. 


That in the summer of 1876 he and the said defendants, Norman 
W. Kittson and James J. Phil, mutually agreed by and between 
themselves, each with the other, that they would jointly undertake 
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for their jomt, mutual, and equal interest, benefit, advantage. and 
protit to acquire, hy purchase or contract, all the bonds possible lO 
be obtained of the First Division of the St. Paul and Pacitic Railroad 
Company and of the St. Paul and Pacific Retlroad Company, corpo- 
rations created and existing under the laws of the State o| 
; ot Minnesota and owning lines of railroad and other property in 
sald State, which bonds had theretofore been issued) by said 
respective companies, and were outstanding and for sale by the 
aid holders thereof ata laree discount, and were secured by moreaVes 
° (pron the lines of read and other Property of said COM pales, ania 
Which morleaees Were then Ith process ot foreclosure 11) live several 
suits in courts in said State for default inthe payment of the interest 
upon sald bonds, 
seint the understanding, object, Purpose, ana avrecimcht of sid 
parties 11) cq UITIN said bonds was to become the purchasers of sald 
lines ot rallroad anil other morteagved Properly When offered for sule 
under decrees for the foreclosure of said mortgages and to turn in 
and use said bonds in pavinent, or part payment, therefor, and 
thereby, through and by means of said) bonds, acquire sad lines of 
rallroad and other Property, 
That the said defendant Wittson represented that le could procure 
from one Donald A. Smith and other capitalists in Canada the nee- 
essary funds that would be required in said undertaking. 
De And it was further agreed by and between vour orator and 
sald Wittson and Till that if it should) become necessary to 
do so the said inittson niielit Use or C1Ve to said Smith and others 
furnishing the required funds an mterest with theme in said) pur- 
chases and enterprise, but that the interest mot so used or given 
should be retained and held for the mutual, joint, and equal benetit 
of vour orator and said: Nittson and Pall. 

It was also then & there further agreed by and between your ora- 
tor and said WKittson & Phill that the details of the negotiations for 
procuring the necessary fund and for the purchase of satd bonds 
should be principally conducted and managed by t] 


he said Kittson 
and Hill and such person or persons as an interest in said enter- 
prise should be given to for furnishing funds therefor, and that your 
orator should) furnish such = faets, information, and advice and ren- 
der such aid and assistance therein from time to time as should be 
required of him. That your orator had knowledge not possessed by 
any of the other parties as to the whereabouts and situation 
yh) of Sed bonds, the rated value thereot by the holders, the mode 
whereby and the channel throueh which the same could be 
reached and procured, also in respect to the situation, amount, char- 
acter & value of the lines of railroad and property mortgaged LO 
secure said bonds and in respect to the pending suits for the foreclos- 
ure of seated Mortoeaees, and that the services of your orator In re- 
spect to all of said matters and his co-operation were Indispensable 
to the success of said enterprise. 


II. 


And your orators further alleges that thereupon the said defend- 
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ant Kittson made arrangements with and procured the said Donald 
A. Smith, in conjunction with one George Stevens, to join in said 
enterprise and furnish funds to purchase or secure the control and 
use of said bonds, as far as found practicable, and to carry out said 
undertaking ; and in consideration thereof agreed to give the said 
Smith & Stevens a certain fractional interest In said enterprise, but 
of the Precise terms of the agreement with them as to the interest 
they were to have in said enterprise your orator is not definitely 

advised, but.on information and belict alleges the same 
ay) to have been one-half; the balance, however, not so agreed 

to be given to the said Smith and Stevens belonged to your 
orator and the said Kittson & Pill, in equal proportions, under the 
sald agreement between them. 


ITT. 


And your orator further alleges that thereupon and in TS77 active 
negotiations Were opened ana carried }) ly the sid Smith, Stevens, 
Hill, & WKittson and your orator for the purchase of said) bonds, m 
pursdahece of the aforesaid understandings anid avreements apper- 
taining to said enterprise, and were continued down mito the month 
of June, 1S79, and as a result thereof they purchased and secured a 
large quantity of said) bonds, eniounting In the avoregvate, al their 
face value and overdue interest. to over S25,Q00,Q000, 

That said purchases were made by and in the pame of said Smith, 
Stevens, Nittson, and Till, but for the purpose and with a view to 
their use in the purchase of said lines of railroad and other mort- 


vaged property When offered for sale under foreclosure decrees, and 
under and in pursuance of the agreements aid understand- 
Os Ings between vour orator and the said Wittson and Till, 


heremm before stated 11) respect thereto: thieit throughout sald 
negotiations for the purchase of said bonds, and in the purchases 
thereof, your orator was continuously called upon by the said Whitt- 
son & Till for facts and Information, advice and Co-Operation Lh vie 
respect thereto, and at) their request furnished and rendered the 
Sadie pursuant to the aforesaid AE PCCHICILES nid understandings le- 
tween them,and that said neeothations Were only successful through 
alc Inv means of the advice and CO-Operatlon of Vour orator and the 
facts and information peculiarly within his knowledge as aforesaid, 
and lmMparted by him. to the said Kittson and PLill at therm request, 
under said understandings and agreements between them as afore- 
sald; that most of said purchases of said bonds were made under 
an agreement with the holders thereof, whereby payment there- 
for was not to be made until decrees of foreclosure of the meort- 
PALS C1Ven fo secure the Sable should be rendered anil the 

lines of railroad and other property sold) under such 

bonds made, secured by a new mortgage on the same prop- 
erty, Whereupon it Was optional with the seller of the bonds to de- 


mand cash at the agreed purchase-price orto take the new bonds of 


the newly to be organized company. That it was the understand- 
Ing on the part of all said parties that as soon as said dines of rail- 


ov decrees, sual acquired by siti purchasers, anid cL ecw ISSUC of 


Lk le acai OR 


— 


a et a ee ee 


JESSE P. FARLEY VS. NORMAN W. KITTSON ET ALS. ?1 


road and other mortgaged property should be acquired by them 
under said decretal sales a new issue of bonds should be made by 
them or by the company to be organized by them to take, hold, 
Manage, and operate sald property, and secured by ad new moreagve 
upon said property of sufficient amount to cover and defray the cost 
of said bonds and all expenses connected with the carrying out of 
said enterprise. : 

Your orator further alleges that nearly all of said bonds (the ex- 
act amount is unknown to your orator) were held and owned by 
residents mn Holland, Europe, and that one John S. Kennedy, of 
New York city, was the duly appointed, constituted, and acting agent 
and attorney In the United States of a large Majority (the exact 
amount is unknown to your orator) Ino amount of cach class and is- 
sue of said bonds, and of the holders and owners thereof, with full 

power and authority to take such action in respect thereto as 
60 In his judgement might seem best: and that he was also a 

trustee In all the said mortgages, excepting the one for fifteen 
million dollars on the extension line, and that he was the agent for 
and held and represented over eleven million dollars of the bonds 
issued under and secured by said fifteen million mortgage, and that 
he was plaintiffin all said) foreclosure suits, excepting the one to 
for-close said fifteen million morteage, and that all said suits were 
caused to be commenced hy hima, as such dent, nid were prosecuted 
under and subject to his general control and direction as such agent 
and trustee, and that your orator was appotnted receiver of the prop- 
erty of the St. Paul and Pacific Railroad Company, and was made 
eveneral manager of the lines of road of the first division of the St. 
Paul and Pacific Railroad Company, under the trustees in said 
mortgaves i) POSSESSION thereof, pot the recolmmendation anid cul 
the instance and request of said Kennedy. 

And your orator states that after said avreehieinl between him and 

said Kittson and Pll, and before the decree of foreclosure in 
(1 sald suits, and before the said purchase of said bonds, or any 
of them, and while negotiations were pending for the pur- 
chase of the bonds represented by the said) Kennedy as aforesaid, 
he, the plaintiff, informed the said Kennedy of lis said interest and 
connection with the said Nattson and Phill in the project for the pur- 
chase of said bonds, and that the said Kennedy had full notice and 
knowledge that he was so connected therewith and interested 
therein, and fully approved and sanctioned the same, and that the 
negotiations Which resulted in the purchase of said bonds, as afore- 
said, were mainly had with and conducted by the said Kennedy, on 
behalf of said bondholders, as their agent in the premises, and said 
bonds, when so purchased, Were placed In the hands of said Kken- 
nedy and his coparther, John S. Barnes, as trustees, to be 
them until paid for, pursuant to the contract of purchase, said we 
so held, and only delivered upon pavinent therefor, pursuant to > 
agreement of purchase ; and the said Kennedy, as agent, as afore- 
said, strongly recommended the bondholders to sell thet bores 
upon the terms offered by the said Stephens, Smith, Nittson, 
62 and Hill, as the best disposition of them that could be made; 
and that but very few of said bonds wer L | 


-—~ 
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Stephens, Smith, Nittson, and Phill, except under and throueh the 
said negotiations with the said Kennedy therefor. 
nd your orator says that to all inquiries made by the said 
Kennedy, or any of the trustees in said mortgages, or by any of the 
holders of anv of the bonds secured thereby, or by any one inter- 
ested in the mroperty under his charge as manager and receiver, he 
at all times OVE full and true answers and information, to the best 
and utmost of his know led ove ana ability, anid kep the said IKen- 
nedy fully informed of all facts, matters, and things coming to his 
knowledge affecting said property, and in all things acted honestly 
and I} persons Interested in the property 
under his control,as receiver and manager, as aforesaid, 
And your orator states that the suit in which he was so ap- 
pont d receiver of the property of the St. Paul and Pacitie Railroad 
Company was not a suit for the foreclosure of any mort- 


— ’ 
wood faith towards a 


(i) eave, but was a suit commenced in this court by the said 

IK hnnedy ena lis COPAPTHOLS, 1} behalf of themselves and 

other bondholders. srmiply to have cl recerver apportited of sid prapr- 

Crly with au view to Its preservation nid the completion of cortain 
| lines of road of said COMPU, 


i? 
Ana VOUP Oreilor further lleges tTasat the “hd defendant. The St. 
Paul, Minneapolis and Manitoba Railway Company, is a corpora- 


. ep ] ] ager 
Ubdldshied “CCULIOLIS OF LEI 


J 
L1Od} orennized 1h) May, IS7 9. under thie hiWws of the State of VIinne- 
~ota, by the said Smith, Stevens, Nittson, & Pill, for the PUP pose of 
takine, holding, operating, and Hat-Ging sald lines of rail- 


CLCCLLULIVIT: 
i 


} 


road anid other hrorleaeead prop rty, for the Lise anid benelit ot the 
sid parties bite rested ny tha purchase of =u bonds cis aforesaid, 
When said dines of railroad and other mortgaged property should be 
acquired by or for them, or offered for sale under said fore- 
(}-4 closure decrees: and that the said Smith, Stevens, Naittson, & 
Phill are directors and officers of Sita COMLPaney and have the 


control and hradhaeement of the same. 
¥. 

Your orator further alleges that in the months of Mareh and 
April, set. foreclosure decrees Were duly lav, taken, ania entered 
In said pending suits for the foreclosure of said mortgages elven to 
bonds, directing the sale at public auction of the said lines 
| railroad anal other Property of the sic lorteagor railroad COllMn- 
panties covered by said mortgagers : which decrees severally pro- 
vicled, AnMlone other thine, thasat In) paVvinrent for the Morteagved 

65 property so ordered to be sold the said morteage bonds and 
overdue coupous should be taken as cash for such an amount 

as would equal the i \ hlenied LO Which they would be finally entitled 
pro rata under the decrees, ana threat 11) the months ot May anid June, 
Go, sales Were duly hed and made of <i1d lines of railroad and 
other mortgaged property, under and pursuant to said foreclosure 
CS. aie thie sable Were ful] Lyicl In), purchased, Or aequired by the 
St. Paul, Minneapols and Manitoba Railway Company for the 


SCCUTe sala 
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use & benefit of the aforesaid parties in imterest in the purchase of 
sald bonds as aforesaid, including vour orator, by the direction and 
procurement of the said Iittson. Lhall, Sraith, anid Stevens: ana that 
all of said bonds which had been purchased as aforesaid were turned 
Inand used in paviment of said lines of railroad and property by the 
sala IK ittson, Pill, Siaith, A Stevens: uliel threat thy Sd railway COlLML- 
pany paid nothing mn the purchase of said railronds and property 
but took the same without consideration, CXCEPH the considerath 1) 


furnished nicl provided UV VOoUur Ora OP elbia Stile Iittson. fLill. 


+? ' 4 ‘ ; } ; oe ‘ el Pee et Cea ween tact | = 
tf) Smith. A SteVeTIS. ned Wiilehl) COs deratlol SO TUPRIShea a «| 
. . . ,* . ? } ri et aa = a . } } 

provided, aside Prot sittal DOMIS AS ALO “ald, Was Turhished 

by the said Smith and Stevens pursuant to afores:idl arrange. 


hieht with them for JolMlne 11) Sala CHLCPpPPrise. Phat over five hunh- 
dred mules of rathroad in said State of Minnesota, with the CQULp- 


: : i } ee , ] — oe he rus py - 2 
hients apperlalnine thereto, adhe Over ole POM acres Of labia mn 
said State, and miuedh other valuable pDroperlV., aAnC i) “ill worth OVEF 


‘ ond ' } } } ' . | 
S1L5o.000.000, were thereby acquired and became vested in said cde- 
f ] 1 . 7 , . . ] , | 1» fat t ‘ _ ye.) fF * «6 

fenadant radiwas COMM PAULL ror the Use and Hbeheiht of Your orator ana 


the Sed IKittson. Lill. Smith. “biel Steves. In) proportl tk to their 


i 
a ee: } mee 
several ania respective Hiterest TW) sSadlei DOMaS SO PUPCTASea as alore- 
. . 1 , ' ’ ; . . 
said, subrect Oohlyv to the advanees biade hel obligations meurred mM 
a e344 ; : } . << { at a t le sada : Be } 
Connection With sad ehiterprise. At the thine of the satd purehase 


; il i ees , isl =_ " oe oe aT 
Of sald dines Of railroad and other mortgaged property and at the 
. ' E : - ; ‘ cl +e) \ ’ >» 7 t ; ¥? ry ‘* " ; 
tline of] the lise Ol Sid bones rts dhoresalad Ub paVvient Thereror, allie 

5 ‘ 
at the Ime sala Property Was Vestedd Th sara cdefelaant rariyv 
| ° | wen ° . 1 

company, the sald Stith and Atevers and the sara rarwas 

_ ag } : cr ae i] = — 
oy company had notice & knowledge that vour orator was 

. ‘ ’ ee ; ‘ } , - 7 } ' ss } } 
jornthy and equaliyv dterested i salad bonds so purehased as 

> “7 ’ . . 1 ‘ae . 7 , . 
aforesaid and an sate Whnaertakine aha ehterprise With tlre sete 


INittson and Ell, 
VI. 


Your orator further states that on the 2Ist day of June, IS79, the 
sald defendant railway company, by the direction of  t] ld 
Stevens, Smith, Nhittson, and [Phill issued and neeotiated its bonds to 
the amount — 88,000,000, payable in 1909, with interest, payable halt 
vearly, at Seve) per cent, poer UdPThtlaa ane at the same date exe- 
cuted cl mortgagee or trust deed LO SeCCULre sitll bores On) Sita lines of 


) 


railroad, lands, & all other property of satd com 
bonds and the proceeds thereof were used so tar 
pray the Cost of Srilcl bonds sO) purchased cls aforesaid, lied all other 
eCXpehses meurred Or Incident to satel enterprise ; and that sare 
SS O00 000 of bonds nicl the proceeds thereof Were TOE then = 
clent for said purpose. 


Ys Wits Hecessaryv to 


a= 

—o 

—r 
i 


VEL. 


That since June 15th, S79, said defendant railway com- 
OS pany, under the control anil han AaeemMe4imt of siucl Smith. 
Fe 


Stevens, Itittson, and Pill, has been in the possession of said 
lines of railroad, lands, and other property, and has operated sd 
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railroads, and has received from the carnines thereof over $500,000 
over and above operating expenses and interest on said $5,000,000 
mortgage, and las also sold large quantities of lands and other 
property, acquired as aforesaid, and realized) therefrom large SUTTLS 
of money, but the amount thereof vour orator is unable to state, 
and has also made expenditures in conneetion with said property, 
but the amount thereof is unknown to your orator. 


VILE. 


The capital stock of said defendant railway company is $15,000,000, 
divided into shares of S100 each, whieh stoek now represents the 
said property so acquired by the said railway company, and consti- 
tutes in part the profits arising and resulting from said enterprise, 
but that aside from said stock other profits, amounting to many 

hundred thousand dollars, have been realized from = said) en- 
69) terprise through the agency of said railway company and 

otherwise, and have been divided between said Smith, Stevens, 
Iittson, and [ill. 

That a larec amount of the said capital stoek ot said railway COM- 
pany has been issued by ssid company and divided between said 
Smith, Stevens, Nhittson, and Till, and that the said railway com- 
pany lias delivered to the said Nittson and Hill fifty-seven thousand 
six hundred and forty-six shares thereof—to the said Kittson, one- 
half thereof in his own individual name and meht, and to the said 
Hill, one-half thereof in hisown individual name and right—being a 
portion ani pray thereof to which your orator and the said Kittson 
and Pill are entitled under and pursuant to the said arrangement 
made with said Smith and Stevens im connection with said enter- 
prise; and that said railway company has neglected and refused, 
and still negicets and refuses, to deliver to your orator any part of 
said stock so issued, and that said stock is worth par value. 


4 
Your orator further shows that the said defendants, Kkittson and 
Hill, never demied, disputed, or questioned, but always ad- 
rab mitted and recognized the right of your orator under the said 
agrecment anid understanding between them to an equal share 
and interest in said enterprise and in the results and avails thereof 


with them, the said Kittson and Pall, until after the organization of 


said defendant railway company in May, 1879, and then, at first, 
only intimated or suggested to your orator that his share or interest 
ought not to be equal to theirs, as they had, they claimed, be- re- 
quired to advance some money in carrying out said enterprise. 

But now so it is, may it please your honors, that the said Norman 
W. Wwittson and James J. Till, colluding and confederating with 
each other and with the said defendant railway company to wrong 
and defraud your orator, give out and pretend that he has no rights 
or Interest In said enterprise, or in the benefits, results, avails, or 
profits thereof, and refuse to deliver or turn over to him any of the 
said capital stock in said railway company so received by them, or 


et iii. a ee het 


el 


ne ane een’ — 
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account to him therefor, and refuse to pay over or account to 
him for any of the results, avails, or profits of said enterprise re- 
ceived or realized by them, and refuse to render him any state- 
71 ment or account appertaining to said enterprise, and have 
thus far, and claim that they will m the future, wholly ap- 
propriate to their own use, to the entire exclusion of your orator, 
wll the results, avails, and profits of said enterprise and undertak- 
Ing to which said Smith and Stevens are not entitled, under the 
aforesaid agreement made with them: and the said defendant rail- 
Way company, conspiring with the said Ivittson and Till to cheat 
and defraud your orator, refuses to account to him for his interest 
In the said property and effects, and every part thereof which have 
come to Its possession and been appropriated by it as aforesaid, and 
has refused, and still refuses, to issue to him his proportion or any of 
Its capital stock, and has wrongfully and fraudulently issued. the 
same In part to the said Kittson and Till and refused to account to 
vour orator for any of the profits acerulne from said lines of rail- 
road, lands, and other property, but persists In ignoring and disre- 
garding the rights of vourorator in the premises: all which actings, 
doings, and pretenses are Contrary to equity and wood conscience, 
and tend to manifest wrong and injury of your orator mn the 
G2 premises. In consideration whereof, and forasmuch as your 
orator Can only have adequate relief in the premises in this 
honorable court, where matters of this nature are properly cogniza- 
ble and relievable. 

To the end, therefore, that the said defendants may, if they can, 
show why vour orator should not have the relief hereby praved 
for, and may, to the best and utmost of their several and respective 
knowledge, remembrance, information, and belief, full, true, direct, 
and pertect answer make to all and singular the matters aforesaid 
(but the oath of said defendants thereto and of each of them is hereby 
waived), as fully and particularly as if the same were here repeated, 
and they and each of them distinetly interrogated in respect thereto ; 
and more especially that the said defendants, Kittson and Till, may 
answer and set forth the terms and conditions of the said agreement 
and understanding made or had with the said Smith and Stevens in 
respect to said enterprise and undertaking, and the amount of said 
bonds purchased or acquired, and the cost thereof, and all expenses 

connected with and ineident to said) enterprise, and the 
19 amount of money, if any, actually furnished by them, and 

When, in connection with said enterprise, and the amount 
furnished by said Smith and Stevens,and when and how and where 
and for what all moneys so furnished were paid out, and when and 
how and from what source the same have been repaid, and what 
dividend or profits in money, bonds, stocks, and other effects have 
been made, turned over to, or received by them, the said Nhittson 
and Jill, or either of them, resulting from or appertaining to said 
enterprise ; and that the said defendant railway company may also 
more especially set forth what moneys, bonds, stocks, and other 
effects have been paid or turned over hy it to or for the said detend- 
ants, Kittson and Hill,and upon what consideration ; and also what 

4—197 
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property is now held by it,and what lands and other property have 
been sold by it, and when and to whom, and upon what considera- 
tion, and also what use has been made of the bonds and of the pro- 
ceeds thereof which have been issued by said railway company and 
secured by mortgage upon ifs property : 


a 


And threat adh account hiay be taken, bv and under the order 

id and direction of this honorable COUTT, of all monies paid Out 
and of all property and effects acquired by — under and 
pursuant to said undertaking and enterprise, and of the disposition 
made thereot, and of the Properly acquired by sid detendant rall- 
Way COMPA, and ot the disposition mrtde of the bonds ay procecds 
thereof which have been issued by said defendant railway company, 
and of the Monles, bonds, stocks, anid other etlects Which have been 
recerved by said defendants, Nittson and Pall, or either of them, as 
profits, avails, or results arising or accrucing from said) enterprise 
and undertaking, and of all other matters appertaining to said en- 
terprise; and that the said Nittson and Phill be ordered, adjudged, 
and deereed to pay and turn over to vour orator one-third of all 
monies, bonds, stock, & cflects that shall be found to have been re- 
ceived by them, resulting or accruing from said enterprise and under- 
taking: and that vour orator be decreed and adjudged to be entitled 
to an equal interest with said Nittson and Phill in said enterprise and 
undertaking, and in the benefits, avails, and prolits resulting 

i) therefrom : and that sald defendant rulway COMPANY he 
declared and adjudged to issue to your orator his just and 

due proportion of its capital stock, and to account to your orator for 
his proportion and share of the property which las come to its pos- 
SESSION, and for the avalls, results, ana profits thereof, and lO recog. 
nize the nehts of your Orator in the stock sid property of sit COTM- 
pany as equal to the said) Nittson and Till; and that your orator 
may have such otherand further rehef in the premises as the nature 
of the Case Way require and LO tliis honorable court May SCetTH Teel: 
And may it please vour honors to grant unto your orator a writ 
of subpoena of the United States of America, issuing out of and under 
the seal of thiis honorable court, direeted Lo the sittal Norman WV. 
Iittson, James z. Hill. and the sid Saunt Paul, Minneapolis eLicl 
Manitoba Railway Company, defendants, commanding them, and: 
each of them, on a day certain therein to be named, and under a 
certain penalty, to be and appear in this honorable court, 


76 then and there to answer all and singular the premises, and 
to stand to, perform, and abide such further order, direction, 
and decree as may be made against them. 


GILMAN & CLOUGH, 
GRIEEEFIVPE & KNIGHT, & 
DAVIS, WILSON & O’BRIEN. 
: Solicitors for Plaintiff. 
J. M. GILMAN « C. K. DAVIS, ; 
Of Counsel. 


ii And afterwards, to wit, at a stated term of said court, begun 
and held in the city of St. Paul, in said district, on the second 
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‘ ) es 
have 

Monday, in being the 12th day, of December, on the 15th day of 
December, ISS], the followine proce din rs, alone others, Were had, 
to wit: 


Jesse PL FARLEY vs. NormMAN W. Koarrson. 

Qnomotion- of defendants it is ordered 
rauary rule day to plead, answer, or 
bill, and that the cause stand continued until the 
COUNT. 


threat thev fiay until Ireb- 
demur to the plaimtiil’s amended 
lext term of this 
And afte rwerre ds, LO Wit. ot) the Lith diay of lebruary, ‘A. |) 
came the defendant, Phe St. Paul, Minneapolis & Manito 

doen denny 1) Its solleines. anil filed 11) the clerk: 
court » plamtul Selb niled bill 
| ‘werdeaae fieures followine 


LSS2, 
bye Railway 
~ office of said 
of complaint, which is 


te demurrer 


Circuit Court of the United States for thr 


District of oth 
cota. In Equity. 


bllllle- 


JESSE P. FARLEY 
ve. 
NornMAN W. Koprson. James J. Tlinn. 


and Lue Sr. Paur., 
APOLIS AND APANTTOBA 


\IINNE- 
RAILWAY COMPANY. 


Phe demurrer of The Saint Paul, Minneapolis and Manitoba Ra 
way Company, one of the defendants 1 


t | Cause, 


ii heatoensliak 
lev, the 


1] } - ; ] . | I. 
Ve brit of COMP ATE, ds nmenaded, of Joss 
nlasnteit 3 nel 
i« j -£ < i 


alr 
Calis e., 


my, hot confessing or 
Orahnv of the tatters and thines Coltatmed im 
‘oe sa a ! net 
nended, to be true dn such maine 


i i 


oa. 
acknowledei 
, } } . 
sated bill of com- 
} {° 1 
fhtich TORT as the sabi 
,. . oe eo t 
Thp set forth ive al erect, dot «le hrhitlt to sal 
and for enu f clomurrer showethi: 


mae "gy" 
a Oli, as gmencded, 


{ 
! 
i 


‘ a 1 | } ] = 
ripe! RETO Se ae Lils sail bill Is abehhae 
‘ : ; ‘ 
rts aforesa ic, bhycde or stated Stel a crise ix «loth Or OUeTIE to 
1 op ; :, 
io entitle hain tO ali\ sued overyv or reltel is Is thereby 
: ee : ‘: “hs Pe » lea) 
. nro lit sun prayed Prodi of agaist this derenetanht. 
ry 2 ,* ’ . i] } .* } 
Wheretore, and tor divers other (OOM Callses OF ct Marre l chp pr iP- 
. 41] ; 1] } } } | } : 41 . 
Pye’ 11) the Std ball, aS abit naledt, this delendant doth Lud be } 
} 1 a , '° ; ee! ne 
snd clemanas the Hidemehnt OF this court Whethy If siiadd be Com 
_ } ee :, : ‘ | wae 
bellied to Thake anv further oOo mher abs we O the sal Dit, as 
; } x 44 } a ee 
mended, as aforesaid, o1 LO LTV thy batters aha things ihe 1} 
} ] } } } > 
Cobtlabhed, abled hittinboly bravVs to ob I 


, , , Sp. ae 
bad Charees dt) this behali most w PORES 


BlGkLOW, FLANDRA 
Nolicitors toy DD) ff. Thi Nf. 


Hed, 

& SQUIRES, 

Miirinve polis TT 
Manitoba Railway Company. 

fl. R. BIGELOW, 


/ eu. 


Ct MAT INT EY A 
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Unxirep STATES OF AMERICA: 
Circuit Court of the United States for the District of Minnesota. 


8 florace R. Bieveclow, of St. Paul, Minnesota, cl counselor 
SO of this court, do hereby certify that in my opinion the fore- 
eoing demurrer is well founded in point of law. 
Hh. R. BIGKLOW. 
UnNirep STATES OF AMERICA, | 
District of ALinnesota., j 


Edward Sawver, of the city of St. Paul, in said district, being duly 
sworn, says: He is the secretary of the Saint Paul, Minneapolis and 
Manitoba Railway Company, defendant named in the foregoing de- 
murrer, and that said demurrer is not interposed for delay. 


EY. SAWYER. 


Subscribed and sworn to before me, this T1th day of February, 
A. D. 1882. 


[ SEAL. | GEO. C. SQUIRES, 


Notary Puhlie. Min fie sold. 


And afterwards, to wit, on the ith dav of February, 1882, came 
the defendants, by their iLOTHneys, and filed in the clerk’s office of 
sald court a stipulation of the plamti® hereim, by his solicitors, 
Which is in the words and figures following, to wit: 


S] United States Circuit Court. Minnesota. In lquity. 


Jesse PL FARLEY 
ig 
A. W. WKerrson, James J. Tien, and The Sr. Paur, MINNEAPOLIS & 
Maniropa Ratuway Co. 


[t is stipulated that the defendants bay have ten (10) days’ adadi- 
tional time in which to plead, answer, or denur to the plaintiff's 
amended bill of complamiet. 


GILMAN & CLOUGH, 
Solicitors for Pei. 


February 35, 1882. 


And afterwards, to wit, on the 16th dav of February, A. D. 1882, 
eame the defendants, Nittson & Jil], by thei solicitors, and tiled 
in the clerk's office of said court their plea to the plaintiffs amended 
bill of complaint, which is in the words and figures following, to 
Wit: 


JESSE P. FARLEY VS. NORMAN W. KITTSON ET ALS. Ze 
S2 United States Circuit Court, District of Minnesota. In lquity. 
Jesse PL FARLEY 


NORMAN W. Wittson, James J. [linn, and THe Sr. Paur. MInne- 
APOLIS AND MaANniropa RartLway ComMPany. 


The plea of Norman W. Kittson and James J. Till, two of the 
above-named defendants, to the bill of complaint of Jesse PL Far- 
ley, complainant. 


These defendants and each of them, by protestation, not confess- 
Ing or acknowledging all or anv of the matters and things in the 
said complainant's bill of complaint mentioned and contained to be 
true in such Inanner and form aus the same are therein set forth 
and alleged, for plea to the whole of said bill say : | 

That the bonds of the St. Paul & Pacifie Railroad ¢ OM pany 
(which will be hereinafter stvled the st. aru © OTP cL ) Smentioned 

In said bill, were bonds of an issue of twelve handted thou- 
So sand dollars, made and executed by said St. Paul Company, 
bearing date the second day of June, LSer, nied \\ hich bonds 
Were secured bv il morteaige Or trtist deed of the salhe date, raade 
and executed by said St. Paul Company to Edmund Rice, Horace 
Thompson, and Samuel J. Tilden, as trustees, by which trast deed 
or mortgage the said St. Paul Company conveyed to said trustees 
af] thint portion oft Its line of railroad CXTeC) ding from thie CIty of 
St. Paul Vial St. Anthony to the town of Watial, on the Mississippi 
river, together with all structures, grounds, equipment, and rolling- 
stock belonging to said portion of its line se conveyed, and all the 
melts, privileges, anid franeliises appertanimns ts; icf line of rond 
=O conveyed, including the franchise to he on Corporation, Chen held 
Or Which should thereatter he acquired ly =rulal COMMA, Llc also 
the lands granted by the Congress of the United States to aid in the 
construetion of said road, and which then lad been or should 
thereafter be acquired by said company under the act of Congress 
making said @rant, 


S4 That in the summer of 1S76 the said Samuel J. Tilden re- 
sloned lias office of trustee under the said trust deed or mort- 
PaALe, and one John S. Kennedy. mentioned 11) <t1c bill ot COTE TL levinit. 


Was, pursuant to the terms thereof, duly appointed trustee in his 
place, 

That the bonds of the lirst esgic of the St. Paul and Pacific 
Reuilroad C OM pany | (which will hereafter be stvied the First Division 
Company), mentioned in said bill, were “bontiserth following issues, 
and were all made and exccuted by said compet 

1. An issue of two million eleht hundred thous:snd dollars, the 
bonds of which Issue bore date and were Issted on the Ist day ot 


September, 1865, and were pavable, With Interest, semii-: ually, at 


the rate of SeVvell per cent., on the first day of Decens ie ay which 
said bonds were secured by a mortgage or trust decd miade by satd 
leirst Division Company (which hi: " SLICCee “loa Suid st. Paul (lOltn- 
pany in the ownership of all the property embraced in the 81.200 000 
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mortgage or trust deed here before mentioned) to Creeoree LL. Becker. 


Creorge T. \l. Deivis, and the sitll Llorace 
orteave or trust deed the said First: Division 


(> 
| HOM PSOM, as trus- 


— 
— 


SO tees, by which 2 ie 
Company did) convey 

pavinent of the principal ahd interest of Sd 

deseribed 11) sild morteave of June ‘s bso, anid also Cortany other 

lands to the amount of foursections per mile which had been granted 

by (oneress to nid in the Constructiol { | | lie 

Le thi 


, 

to sald trustees, mn trust. to secure the 

bonds, all the property 
i e 


gage or trust deed bore din 

2 An issue of bonds to t 
bearing date Oy) the Ist of 
iiterest, pavable Ssemi-ahnnua 
ven ber 11) enelh Vear, at the FPrate of seven per’ Cent. 7 
Which Sac bonds WEFe SCCUl tist «f 
date Mareh Ist, 1S64, made Dy said Farst: Division Company to Ed- 


be rang : } , 
niuneal Rice, florace Photmipson, rhblad sScP TILE! J. Ph] (Cl) ¢ifopess) 
{Bs ; : } . . & 
} } gz a4 | } Stee {~ . eo, repee ee) i it (‘\- 


Upon threat precy of it~ ine OFT 
- . : 
tending from St. Anthony aforesaid toa promt oO rae 


: ? 
therefrom, and the appurt Pyrpedit bheg pron ready 
{ : es os 
a 4 : 4 ' : ? 
Chilses pPerralhide Clee } . € ve orlyt Ty 
| -_~ ’ : i 
Nt) thereafter acquire as % rst yIVIS} my Conny +) , } plan 
’ i : , ; : ee ‘ - @n 3 
the Paeeue Or i i (>| 2 { | - per] | TET? Wy cf] ae | { rtd} 
7 } ° 
prt TaN was endowed by act of Congress to ald in construction of said 
line. 
.> } } ] 
e?. Yn Isstle oo) pola O. Bid Beenelen (>| “ (pide) oe t 
— ae 
. ‘ } } ! 1 
July Ist. ISOS. and prea Vca dod luiv Ist. TSOS, : | tga) 
‘ ee : : é oh as 7 ' d 
estat 7% per annum, pavable on the Pst cla ft Mey tL Novenrbey 
. ‘ ‘ ’ e} ’ ‘ «} ¢ | | 4° ; ! ] 
in each vear, to Secure the pPavinent Ob Wiliehi fDotieis abiek rterest 
] . a * . . " . } ' 
the said Pirst Division Company cid. | 1 trust ) ) - 
} ° ° . . e : ~ 
Bas de | . «)?* ‘ . . } H 
HeCAViInNYe dite Sl EC] J ‘ \ re INGS, 8. it: 1] } an ( ; t rf 
Becker, Horace Thompsor ) ‘inmearied 3 Piha , . 
ICCHET, OPraCEe PLOT PemOnd, adder Sad i CLaeya. Er] its entire 
oe aie .* We r 4 17 en | ' cli 
Phdedddd Ge, CNTOCMCTOS Trott Ss! Lnthionyv atoresnied f ly} enridee. a 
al ie , ‘ q4i i t i a. 2s ix * Bie < 
}° . _ = a ° 
qs } °) ) j 1% ] . - Peas” } edna 
CGistahnce OF 204g bodes (ala Pebuaine thre Pol) brrties Pbdoraceat Try s | 
a : ' ° } . 
’ » repanrgrad cwgs , . } j it . ‘ . 2 
VMOO 000 Mortoeagve), together with al depuiroedmadees, ecquilphrents 
COPPOPat Panichises, Micilbadhe the Pradehirs Mog COPrporatlaony 
. ° . — ; i , om 
belonging or anyvwise app Ptalline to salad omni: Phe hia tse ul | 
‘ < ° ~~ Fee ¢ . Pa | r { eh Pe P 
} y } ‘ : _ . , 
‘ yyte) a hy) \ yraord'sz. , ‘ + | 4 ti } ; 
lands Oradea i) \ Conoress to ale CPi Copyst] POR) Threreaod] CXCeDI 
the Jnnds embraced rp said S500 G00 pier 
<p {* | { { ; . r cs 6 & ] 
f An issue of Does to Corbeau i>] fleen paiilion dol- 
Si lars made an sued est Divisi oe ) 
. ’ 1 : ‘ Pf il’- 
her ate thie | wt | \ yf : ! a es } ] | ‘ ‘ 
ss i i ¢ i i tae 2s 7 bt 4 rif i VcCars 
: se ‘ atl 
thereatter, WIth TIEereST at seye WHYS La LT ES BE Me TES LEE ee ; 
_ | CELT CATEE, PRtV te SeTIT- 


ae ae ae | 
annually Ol, the first dave of waa ay an8 7. lt ch ove: | 
|] a \ ere ae Bo VUE, CLIGD 


MIVINC ot t | primera! nicl Vat i vtptecl { 
pat! ! hil f tine PPI pa : Saree () P22ICH DOTS Wes Secured 
. é " , } } ; 
by a mortenge or trust deed. bearn eat April 1. 1871.1 le by 
; ' P a i ‘ , i | ‘ ae t r 
| 


said st. Paul Company to the said Georee [.. Becker and Herace 
Phhomipse 1} ane Ollie Won. Cy. NBoorhend. aS triisrees wie 

sald St. Pau] Company conveved to said trustecs its “ sof railroad 
extending from St. Cloud. to St. Vineent. in NTiniiesota, a Saami 
of about 310 miles, and from Watal afor aid a Renter sng 
state, a distance of about SIXtYV Mitles, tovether with thr equipmicnts, 


. 
ee 


tate 


appurtenances, rehts, privileges, and franchises, including the fran- 

Chise to be a corporation, appertaining thereto, then held) or owned 

or Which should the reatter be acquy red by either of said COM panes, 

and also the lands Grant 7 hy (oneress to aid in the construetion of 
sald lines of road. 

aX Phat in the Vear [S75 the said John sS. Kennedy, Johns. 
Barnes, and Llenry MI. Baker, (1) behalf of themselves cunial all 

the bondholders under the SL5,Q00,000 morteave heremltefore 


D niche 
tioned, filed them bill in) equity in this court against the rulroad 
companies herembefore mentioned and other defendants, praying, 
ahione other thines, thisat Sita MOVE Lye foreclose 7 ana the hort- 
gaged property be sold under decree of this court, and that a re- 
cerver be appointed of all and singular the pa operty 1 rights, and fran- 
chises of said St. Paul & Pacific Company covered by satd &15,000,000 
mortgage: i which suit such tere were li 5 that, bv order 
of this court duly made on the Ist day of August, A. D. IS73, the 
said Jesse Po Farley, the plaintiff herein, was fais appointed re- 
celver Ol the line = Of ratlrond oft sid st. Paul Company covered by 
sald S15,000,000 morteave, and all equipment, rolling stock, ma- 


chinery, and appurtenances, and all property, rights, and franchises 
, clpryn rtaiming to said lines of le id, OV either of them, then held 
or thereatter to be acquired by said St. Paul Conipany. 


That) sata |) Naantitl, Jesse PL barley, duly aCCEeD Led such trust as 
1 } | coe Ba ] } ] " 
such receiver, and duly qualified as such, and took possession 
Si of said lines and property, and retaimed possession thereof, 


} 


ind operated said lines, or a portion thereof, until the same 
mas, bv order of this court, tarned over to the purchaser thereof, as 
hereinafter stated, 

That prior to October Sth, INT, Creorec TM. Davis, one of the 
trustees of said 52,500,000 morteage, resi@ned his trusteeship, and 
(CreOrer n Decker. and ott hers of =e t [ruistees, Was removed from lis 
Lruste eship there NM). and SU] ‘| John >, Kennedy Wil appointed LTUSstee 
In place of said: Davis, resigned, 

That prior to Oetober ety, ISib, <1 Samuel Z. Tilden restoned 
lis trusteeship under said S5.000,000 mortoage, and said Jolin s. 
Kennedy was appotited trustee ta hits place. 

That prior to October 9th, IST6, said Samuel J. Tilden resigned 
and said Georee L. Becker was removed, from: his trusteeship under 
sud S6,000,000 morteage, and said John S. kennedy was appotnted 
a trustee thereof im place of said Tilden. 

Phat (1) sid Ot], day of Younay r, 1876, the sid Rice, Thompson, 

anid Kennedy, as trustees in the said SL 200,000 Mrorteaee, 
3) took POSSESSION of all the Property, Including the line of ratl- 

road covered thereby, except the land @rant appertaimimge to 
sald road, and on the same day, as trustees in the sar 85,000,000 
morteagve, took POSSCSSTON of the railroad and appurtenances covered 
thereby. 

And threat ()}) the Sable dav the sud Thompson and Kennedy, cis 
trustees of the 82,800,000 and 86,000,000 mortgages, respectively, took 
POSSESSION ot the lines of railroad nid Property (Except the land 


grants) covered by said mMorteagves respectively. 
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That in each case the said persons so taking possession elaimed to 
do so as trustees, and under power in that behalf conferred by said 
mortgages respectively, 

That from the time they so took possession, and down to the time 
When said roads were sold under decree of foreclosure and turned 
over LO thie purchaser ther of after confirmation of sid respective 
sales, as stated in said bill, the said trustees held and operated the 
same respectively; and during all said period the plaintiff, Jesse P. 
harley, was general manager of said lines for said trustees, and had 

full control of the management thereof, and the said plain- 
9] tiff continued to be receiver of said lines of the said St. Paul 

Company covered by said 815,000,000 mortgage, and to man- 
ave and Operate the seibile, Or such part thereof as Was from time to 
time constructed and fit for operation, down to the time when said 
lines were sold Iyy this court under a deeree of foreclosure of this 
COUT, and sald sale was confirmed by this eourt, ana by order ot 
this court possession of said) lines was delivered to the defendant, 
The St. Pood, Minneapolis & Manitoba Railway Company, as the 
purehas rat such sale; and that the said Farley has not vel heen 
discharged by this court as such receiver, and has not vet settled his 
final accounts as such. 

That the said plamtil never at any time informed the said Ken- 
nedy, nor any of the holders of any of said mortgage bonds, of 
his interest in the project for purchasing said bonds or of lis mterest 
In the project of acquiring by means of said bonds the said) mort- 
vaged property, which he alleges in his bill of complaint; nor did 

the satd Kennedy, nor any of said bondholders, know, suspect, 
9? or have any information or belief at any time until after the 

confirmation of all said foreclosure sales that the plamtiff ever 
Claimed to have any such mterest, or any interest in said projects, or 
either of them. 

And these defendants Say that as recerver of sad lines covered by 
by said) S15.000,000 mortgage the said plaimtil could not lawfully 
thake the agreement with these defendants mentioned in the bill of 
complaint orcengave in the enterprise therein mentioned of purchasing 
the bonds of said 815,000,000 issue, or in the enterprise of purchasing 
sald mortgaged property, and that the making of sueh an agreement 
and the embarking tn sachan cnterprise by him was a breach of trust 
on lis part as such receiver and a fraud on the holders of the bonds 
of ssid S15,000,000 issue, and was a fraud Upon this court, whose re- 
celver he Was. | 

And that as general manager for the trustees in said mortgages of 
the lines of railroad of said First Division Company the satd plamtitl 
occupied a position of trust and confidence toward his employers, the 
sid trustees, and towards the holders of the bonds secured by sid 

mortgages, and that by making the agreement and engaging 
Q3 and continuing in the enterprise of purchasing the said 

bonds and said mortgaged property mentioned in his said 
bill the said Farley was guilty of a breach of trust toward and a 
fraud upon the said trustees and the said bondholders. 

And these defendants say that by reason of the said fiduciary po- 


i? 
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sitions occupied by the plaintiff, as aforesaid, he is not entitled. to 
the aid of a court of equity to enforce as against these defendants 
any of the agreements mentioned in said bill or any rights claimed 
by him and growing out of said agreements. 

Therefore these defendants do plead all and singular the matters 


a tae aforesaid 1) bear to the complainant's esta bill. ana pray the judg- 
4 ment of this honorable court whether they should be compelled to 
| make any further answer to the said bill, and pray to be hence dis- 
| > 4 missed, with their reasonable costs and charges in this behalf most 
| | wrongfully sustained, 
| (Signed) JAS. J. TELE. 

Rh. B. GALUSTIIA, 
GEO. B. YOUNG, 
J Nolicitors & Counsel for Defts, Nittson and TTi1. 
, We certify that the foregoing plea is, in our opinion, well founded 
11) port of law. 
(Signed) Rh. B. GALUSITA, 
GEO. B. YOUNG, 
Counsel for Depts, Nittson de Lill. 
District or MINNESOTA, ss: 

“a i James J. Till, one of the above-named defendants, beime duly 
sworn, makes oath and says: That the foregoing plea is true in 
polnt of fact, and is not interposed for delay, and that the detend- 

Fad 


ant. Norman W. Kittson. is absent from the State and = distriet of 
Minnesota. 
(Signed) JAS. J. Hib. 


Subseribed and sworn to this loth day of February, A.D. 1Ss2, 
before nic 


[SEAL. | H. EK. MANN, Clerk. 


9) And afterwards, to wit, on the sixth day of Mareh, A.D. 

ISS2, came the complatnant, by his solicitor, and filed in the 
clerk's office of said court his replication to the plea of the defend- 
ants, Kittson & Thill,to the plamtitfs bill of complaint, as amended, 
in the words and figures ftollowine, to wit: 


Qf) [cnited States Crreuit Court, District of Minnesota. 


Jesse BP. Farrney, Pier, 
ys. 
James J. inn. N. W. WKerrson, and Tre Sr. Path, MiInnearonts 
AND Maniropa Rattway Co., Def’ ts. 


» 


The repheation of the said) plamtif, Jesse DP. Parley, to the plea of 
the defendants, James J. Phill & N. W. Kkuttson. to the amended 
bill in said action. 


The replant, saving and reserving unto himself all and all man- 
ner of advantage of excepuon to the manifold insutticiencics of said 
plea, for replication thereto says that he will aver and prove lis 
Ppa SZ 
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. ‘ ' . ; : > ‘ . } ° 
id bill as amended to be true. certain. and sufficient in the law to 


ctl 
be answered unto, and that the said plea of the suid defendants 1s 
uncertain, untrue, and insutlicient to be replied unto by this repli- 
ant, Without this, that anv other matter or thing whatsoever in the 


Sid pl cl Contin « brecate risul (oy effectual 11) the law Lo be re- 


‘4 


= 
— 
— 


Vy plied Ln tO, contessed anid avotded, traversed Oy d , 
true: all of whieh matters uni thines tliis repliatt Is and 
will be ready to aver and prove as this honorable COUT shiall direct, 
and hereby prav- as in his said bill — has already prayed. 
GRIREITIT & KNIGHT & 
GILMAN & CLOUGEHE, 
} 


7 oe , ; ; : y ° 
j ‘ f mC . ¢ j ’ rif 
Nolicilors A (oT ¢ itnsel ay, { Corre pahehae rier aed, 
. ‘ 


} a : safe ] | : 
eae) And afterwards, to wit. at rules. leld 1h) thie cierk s office of 
Eo | d } } ] . ] oe ’ 
Sada court on the sixth dav ol Visareh. uA. |). 1SS2. the hollow- 
. 1° } . } ] ; : 
me procecadime, abione others, Was had, to Wil 


Jessie DP. Farnuey vs. Norman W. Koarrson ef a/ 


Upon motion of Messrs. Gilman & Clough, compl: 


lhethbb SSOLTTCILOLS, 
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Ti This cause havine been hear 
Upon the bill of coniplaint, pleas t | 
prools, and submitted and by the court taken under sel VIsenent 


Now, the court being fully advised mi the premises, it Is 1 


tl\ 
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court ordered, adjudged, and decreed that the pleas of the defend- 
ants to the plaintitf’s bill of complaint herem be, and the same are 
hereby, sustained, and that the plaintiffs said bill of complaint be, 
and the same is hereby, dismissed out of court, and that the defend- 
ants recover of the pleintifl their costs to be taxed, and that execu- 
tion ISSULC therefor. 


LO [United States Circuit Court. District of Minnesota. 
Jisse PL Farney vos. N. W. Karrson ef al. 


Treat, District Side 

The railroad COMIPaly, Cd} ie’ of thre defendants, lists interposed ra | 
general demurrer, and the other defendants lave put ima ples. 

As to the demurrer. the court holds that the railroad defendant rs, 
on the theory of the bill and the averements made in it, a proper 


and possibly a necessary party. Tt is obvious that under said aver- 
ments the relief sought Cabot he lied In the absence of the demur- 
rant, and possibly without the presence of Stephen & Smith. As 


the demurrer Is not based on the defect of parties, it is Ub ecessary 
for the COUT, al the present stage of the sult, 1a) discuss (yy Li cide 
anything with respect to threat polnt. 
It must suffice that the demurrer should be overruled so 
105 tTaeat the demurrant bay continue before the COUTL to respond 
LQ Whatever Mav hereatter hye decreed us to the riehits of the 
respective parties, 
This raling is now announced so that said defendant mi join 
In the plea pending, or answer as counsel may determine. 
The court las hot vel taken Uy) the plea for consideration for two 
reasons : 
lirst. Its whole time has been occupied with other cases : and 
Second. It has waited for a brief or oral areudednil from: the lend- 
Ine counsel for the other defendants. 
The case is) too Mnportant anid the questions too Tntrieate to be 
passed upon without the fullest aid counsel can give and the tmiest 
mature deliberation in the light of argument and authorities, 


105 Lnited States Cireuit Court, District of Minnesota. In 
equity, 
JissE P. FARLEY vs. NORMAN W. Karrson ef al. 
Treat. District Judge: 
This Case Is before the COUPE OL a yomnt plea sa the evidence per- 
talning thereto. 


Counsel on either side have given the largest aid to the court by 
oral arguments, elaborate briefs, and full citation of authorities, and 


therefore, however Interesting att) exhaustive review might be. if 


time permitted, the task is unnecessary. It must suflice to state 
that the supposed conflict of authority, when the cases are analyzed, 
disappears, so farat least as the rales of equity decisive of the ues: 
tions now to be determined ATC Involved, 
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It is a controlling maxim that a court of equity will not aid par- 
ties in the perpetration or consum-ation of a fraud, nor give any as- 
sistance whereby either of the parties connected with a betrayal 
107 of a trust can derive any advantage therefrom. It is con- 
tended that this case does not fall within the general rule, 
because the fraudulent scheme ended with the purchase of the 
bonds, and the aid of the court is not Invoked to enforce the same. 
It is clearly shown, however, that such purchase was merely the 
Ii-atory step towards effecting the main design. The theory of the 
bill, the plaintiffs own testimony, and all the faets and cireum- 
stances proved demonstrate tliat the <chemee Was to ACquUITE the large 
railroad properties through the acquisition and use of the depre- 
elated bonds. The plamtiffurges that he devised the plan, and that 
without the assistance he alone could give the plan would) neces- 
sarily fail. Pe goes even further in disclosine that it was only 
through concealment of lis connection with the operations could 
success be reached. Tle held an eminently fiduciary relation to all 
Interested in the property committed to his management, and it was 
through imformation thus acquired and conceded from the bene- 
ficlaries, also from the State and U.S. courts, that the contemplated 
frau could he aftlected, 
10S It may be conceded that in private trusts, where construct- 
ive frauds have been consummated, and the wronged parties 
do not complarm, courts have refused to listen to volunteers, or, as 
between parties Ttigant, examine into the means whereby the one 
or the other has become charged with a new trust toward his asso- 
Chates, This rule rests largely Ol} the readso thirst the court Is entled 
upon not to ascertain the sources whence the fund was derived, in 
the absence of beneficiaries complaining, but merely to decide 
Whether anew trust was created which has been or is about to be 
violacedt, 

It may be that there is discernible in adjudged cases a distinction 
between acts qala prohibite and mala ca se, through which funds 
have COC Inte the hands of Obie confederate for thre benetit of ali— 
acts Which beive no intrinsic turpitude farther than is implied im the 
Violation of a mere statutory prohibition, The strongest case cited 
for plamtitt—DBrooks UN, Martin, Z Wall—contatins t] L ¢ Lent, ana 
seems to be shivded with the thouelit that the peurts ~ sought to be 

protected by the statute not only failed to complain, but most 
1On) of them ratified expressly all that liad been done. -That case 
Was peculiar in many of its features, and, like the English 


cases cited in the opinion, is clearly distingutshable from the trans- 


actions How tinned l’ review. In those Cuses there Wis no aet of moral 
turpitude, like the betraval of trusts for ~elfish ereed, which ealled 
for investigation, but merely the relationship of the litigant parties, 
Independent of prior dealings between themrand others. ln Brooks 
es. Martin the court examined into the assignment obtained by 
Brooks from his partner Martin through actual fraud, and raled 
threat he eoula brat shield himself from the consequence sof that fraud 
by showing a prior violation of a prohibited act in which they were 
participants, even if such a violation, consum-ated, furnished the 
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trust fund assigned. To hold otherwise would have permiut-ed a 
person to eSCape the consequences of Olle fread Dy Settle Upanother 
and distinct fraud in which the litigants bad) previousty partict 


pated. To escape the result of a fraudulent assignment, Brooks 


urged on the court as a defence that said fraudulent assie@n- 
110) ment wes connected with a joint fraud theretofore committed 
Such il defence the court refused LQ Cons ale ¥ 


There is another class of cases—the most pointed of a 
enforcement of whose rules is essential to the pure administration 
of justice. Those rules not only forh a one charged with an Dione 
duty of a fiduciary nature from. betr: ivIng his trust for prival Onn 
OF any purpose Whatever, and Ahlone wt } penalties stbyects linn 
to Whatever loss may fel] ()]) him through the dd | | 
confederates. 


a. 
f 
aan 
oe 
— 
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That salutary end is effected by a resolute 1 fsa to vive dim ans 
aid tow: ards the chforcement Loe Lint his confederates of therm fratudu- 
lent scheme. Courts will not, and ought not eae made the agvenelies 
whereby frauds are to be in dV respect recomnized Or aebed, The 


will hot unravel a tangled web of fraiid fi) the benetit of iV Ole 
enmeshed therem through Whiose dveney thre web Was woven 
Especially must threat be thie rule wie re a Trust | officer of a ecoll ih, 
whose position Is both advisory and fied c I; UV SOCKS Its sissistinee to 
compel confederates Lo share Wil I) lhitn thi <porls ALG juired 
11] through his eoncentments nicl decelts, Which lie sed bnlts Were 
deemed hy his confederates ind Minselt hecessarVve CO thi iy 
success, through his betraval of dis trusts. The plaimtill conceived 
a scheme to wreck the vast interests which it was lis duty to pre 
tect. He had acquired in his fiduciary capacity Tiformiation throweh 
Which the desired end could be reached. Tt was ieeessary for dit 
to have confederates; thai he should tmapart to them lis s Cred 
mation; that he should continue through the progress of t 
to advise with and inform them of what from time to tim 
known to him; that his connection vith them: should be concealed 


from. the courts to whose orders le was subject. and which bad 
right to rely upon his tide cil Pirin aobetraval of his) trust 
under such eireumst: inces, according to his version of the thets, 


these vast railroad properties ‘ Ave ne secured and a protit realized 
of possibly $15,000,000, or more. | 
[lis pretence now is that through betravals of official amd gore. 
judicial trusts his confederates have amassed properties, monies, 
and values toa Vast dinount, with eudn Une hatdlias front thy 


112 beginning that they were to reward lim for his betravals by 

sharing with him one-sixth or some other portion of the spoils. 
They deny his averments, and he charges that they repudiate thie 
fr: iudule nt contract they made with | lita. As they do not divide the 


spoils, this suit is brought to compel them and the railroad detend- 
ant, as if by specific performance, to issue to him his proportionate 
shares of its ¢ apo tal stock, and also grant him proportionate parts 
of profits and guns s,and also interests in undivided property vet 
remaining. This is a sad picture, and a strange demand to present 
to a court of equity, To what extent the alleged confederates are 


' 
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blameworthy (yy culpable, if aut all, could be made to appear only 
after answer and full proofs, , 
The court, however, must dispose of the Case as now presented, 

A tew an =“ AVVO a demurrer Interposed Wis overruled On the evround 
substantially that the theory of the bill was to require of the court 
the enforcement against the ratlroad defendant not only ofa division 
of the alleged COPTUPpT spolls, al preun't of which had passed 

ae to the Possession of the co-defendants, but ot the remaining 
assets undivided ; also a partition of property, &e., as just 
stated. ‘Thus the powers of a court of equity were invoked to en- 
force thr execution of a fraud on itself as a court as well as upon 
others. Surely no principle of equity, morals, or law can counte- 
nanee such a demand, and no court worthy of its trust would lend its 
lel fa) fuirtii rial schi hie so abhorrent to all recognized rules oft night 


It is charaed, however, and for the Purposes of this case hay be 
admitted, that Mr. Nennedy, agent of the Amsterdam committee, 
was advised by plamtif during the progress of the scheme that he 
(the plaintiff!) was secretly betraying his trust. If so, the gravity of 
plaintiil’s offence was not lessened by thus adding a new confederate 


) 


Li plans, ( <peclally One Whose relations Were eml- 


© tis frevirelurle 
} — ° } e ° . ‘ 
bheedy er Peden POWArES lis principals, the Aimsterdam committee, 
t hic COUT, itiel others hate rested. 


Plsviiititl ~ cause of wetilon Is based QT} Hiherent turpitude, 


| | sdicl Trenee thr fundamental maxim applies, ~ CX turpi COUST, 

wes” therefore, another maxime has potential force, viz., 
ip fing ost conditio defend ntis. In plain lenelish, COUrts of equits 
Will not re OONIZe as Valid or entforee ahiy derecment erounded 1 
trapportireds " Tlor W 111 it LLbed rtake ice unravel il tangled web oft fraud 


for thre POUL Ep ocoe Ot ¢ nibbling one of the fraudulent parties, after such 
judicial discntanelement, to consumeate his fraudulent desiens, 
The purty Complaining Mist Come before the court with clean 


In this case he has not, by the averments of his bill, nor by his 
sworn testimony either, clean hands within the rules of equity, nor 
any cause of action which can be upheld without a flagrant viola- 
tion of the most positive and clearly defined rules governing such 
OF bel are 


Phe Diewd Is stustarned sid the bil] dismitssed, with COsSts. 


Nelson, distriet judge, concurs, 
(Hndorsed:) Filed July 15, 1882. Il. Is. Mann. elerk. 
ak lL nited States C‘reud (ourt. Distriet of \[innesota. 


Jessk: P. Farztey, PI, 


iN, 


Javes J. Trip. No W. Kirrsox. & Tue Sr. Patt, MINNEAPOLIS & 


Vanrropa Rarway Company Company, Det'ts. 
It is hereby stipulated and agreed that the deposition of the 
plaintill, Jesse DP. Farley. may be taken in the above-entitled action, 
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upon the issue upon the plea to the amended bill interposed by the 
def’ts, Hill & Kittson, before a notary public, at the office of Gaiffith 
& Knight, att’vs, at the city of Dubuque, Towa, on the loth day of 
Mareh, 1882, upon oral interrogatories and cross-interrogatories, 
subject to exceptions thereto as incompetent, Irrelevant, and) Imana- 
terial. 
Dated March 6, 1Ss2. 
GILMAN & CLOUGIT & 
GRIEEFITIT & KNIGIEE, a“ 
Nolicitors for Pl ij. 
R. B. GALUSHA, 
GEO. B. YOUNG, 
Solicitors for Def ts, Nittson d& Lill, 


116 [Tnited States Cireuit Court. Distriet of Minnesota. 
Jesse PP. FARLEY 


i's. 
NorMAN W. Ktrrrson, JAMes J. Tlinn, and Tur Sr. Pau, MINNE- 
APOLIS AND Mantropa Rarpway Co., Def ts. 


Deposition of Jesse PD. Farley, taken before me this both day of 
Mareh, A. 1). ISS2, Lo he used on the trial of the above CAUSE 1 he- 
half of plaintiff! Taken at the office of Griffith & Knight, im the z 
city of Dubuque, Towa, in pursuance of the annexed: stipulation, 
there being present Ton. J. M. Griffith, on the part of plaintiff, & 


_ 
< 


[lon. Geo. B. Young, on the poeurt of defendants. we 
RRED. ODONNELE, 
Notary Public. 
Jesse P. FARLEY, sworn: 
Int. 1. Are you the plaintiffin this suit? | 
Ans. Yes, sir. | 
117 frit. 4 Ih your bill of complanit you allege, AMON other 
thines, as follows: . 
“And your orator states that after said avreemeint between him 
and the sald Kittson anid Ptall, ana before the deerecs of foreclosure 
In sald suits, and before the said) purchase of said bonds, or any of 
them, and while negotiations were pending for the purchase of the 
honds represented by the suid Kennedy, as aforesaid, he, the sald 
plaintiff, Informed the said Kennedy of lis said interest nid COll- 
nection with the said Wittson & Till in the project for the purchase | 
of said bonds, and that the said Kennedy had full notice and knowl- ew 


edge that he was so connected therewith and interested therein, and 
fully approved and sanctioned the same.” 

State whether or not said allegation is true in fact. 

Ans. It is true, sir; every word of it. 

Int. 5. Tlave you in your possession any letter from the said Ken- 
nedy relating to the matter stated mn the above question ? If so, 
please produce it, that a copy thereof may be made by the notary im 

this your deposition. 
118 Ans. Yes, sir; [ have a letter, which T here produce. 


= 
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(Copy of letter, which is [exhibit uA.) 


Confidential. 
41 Cepar Srreet, New Yorn, 25th Fel’y, 1S7S. 


dé. i larley, lusq., st. Paul, \Iinnesota. 


Drak Sin: We are in receipt of vour favor of 22nd inst.,and will 
send vou the particulars you desire with pleasure, but two of our 
clerks are away sick, so that we are short-handed, and we will have 
to ask you to excuse us till to-morrow or next dav. We think it 
Will pay vou to take an mterest with kK. & TL, and we are glad to 
hear that they have offered it to vou. 

The purchase has now been concluded. We have so advised the 
committee at Nimesterdam by cable to-day, and it will be publicly an- 
nounced there to-morrow morning. The writer telegraphed vou to- 
day, as trustee, to remit 84,800, to pay the mterest due Ist) March 
on the S1IZO.000 issue of Braneh Line bonds. 

Yours, very truly, 


JOHN S. KENNEDY. 


11!) Int. -b TTave vou ever seen the said John S. Kennedy 
write, and do you know his handwriting ? 

Ans. Yes, sir: & know his handwriting. 

lnt. oO. State whether or not the body of said letter and the slona- 
ture thereto are in his handwriting. 

Ans. It Is,sir; ves, sir. 

Int. 6. Do vou remember what von said to him, in your letter of 
2YPnd Keb’y, IS7TS, referred to in the above letter, respecting your In- 
terest with Iittson & Till in the purchase of any railroad: bonds, if 
vou said anything on that subject? [f so, please state as fully as you 
ean recollect. 


(( hy). cls Incompetent, because calls for parol testimony of the con- 
tents of a written letter.) | 


Ans. This letter was in answer to a letter that [ wrote him, on the 
subject of the purehase oft the St. Paul X Paeitiec lirst Div. bonds 
and Extenfion Line bonds of the Duteh committee. TL cannot state 

the words of iv letter, but that was the meaning, I wanted 
120) to know if Mr. Kennedy had any objection to it or not, know- 
ing him to be the representative of said bonds in Amertea. 
lmean | wanted to know if he had any objections to my being in- 
terested with Wittson and Phill in the purchase of said bonds. 
7. Have you any copy of your letter to him to which this is a 
reply ¢ 

Ans. No, sir. 

S, Do you know where Vour sic letter Lo lyin how IS, if 11) CX Ist- 
enee? 

Ans. |] do not know, sir. 

9. Ifin vour said letter to him you stated that you were, or had 
been, offered an interest by Kittson and Ilill in the purchase, or in 
the enterprise ot purchasing, the bonds mentioned above by Vou, 
state why you used the word “offered.” 
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Ans. Twas very desirous to ect Mr. hennedy’s consent without 
letting him know that TP was actually one of the parties that carried 
on all the negotiations, and should) he have objected PP might 


. 24 : ¥ ; ene oe P 

12] have withdrawn without his known re aAnVENINe avout Ve, | 
" ° } ’ i ) ‘ . 

lisicd Supa nooreat deal to \Ir. ie Wet And * Lp perrnye s, liis 


both as to the abtlitv of Iittson & Plill to raise the mwney 

7 1} : pa ; met on 
; and mpatl mv conversations with them, IKen- 
e \" - | F } i } oe ‘ 4 
iV @ Barnes, had fatied to tet themnk Khow that L ticvdl thre “athe Th- 

e : aee ; 29. 7 ? ve ] = ae ] ; } : 
terest that Nittson & Thith had. although PT knew it to be the faet. 

10. In your said letter to John S. Kennedy did) vou mention thy 
» {° ie \’ Ifa] 1h) ‘ 11) ot] } 14 | t | , 1)’ a (' f i 
hahles O| \Vltitsoll aA Ltt Thi CONMCCLION WIth tbe CHUCP PPTs (>| pour 
ae 


Chasing sud bod CES : 

{ ( hoy, Same as least.) 

Ans. | Lie ; 

ll. To whom or what do the capital letters “Ik. & EL. in this let- 
ter of John S. Kennedy refer? 

( { Noy. tis Incompetent.) 


Ans. In that connection it means N. W. Waittson & James J. Phill, 

|?. Subsequent LO the recelpl of this letter from Jolin *. IKen- 

nedy, did you have any conversation with dime relative to 

122. your connection with Wittson and Till and interest) in the 

enterprise of purchasing said bonds? Tf so, state when «& 

where the conversation took place, who were present, and what was 
sald, 

Ans. Thad a conversation with Mar hennedy in his private office, 

[1] Cedar street, New York, about my bere iterested with haittson 
& Phill im the purchase of the bonds referred to. Mar. Kennedy made 
ho objections, but rather seemed to be eratified, lle thouelht It Was 
a vood thine for me, and only advised me to ascertain how much 
money it would be necessary for me to raise to carry out the pro- 
ject. To the best of my recollection this was in the month of April, 
or very carly in May, IS7S8. No one was present but mouyself & Mr. 
Kennedy. 

1s. State Whether the bots were purchased before (>}° sifter vour 
letter to him of 22nd lebyy, ISTS. & his letter to Vou of Poth eb y, 
Isis? 

(Qj. as it does not appear that the witness leis au personal 
knowledge as to when the purchase was effected, but docs appear 
that he was not present when the purchase was made, and 
193 that he took no part In making it.) 


Ans. | had no positive knowledge of the bonds being purchased 
until | received that letter from hima, Mr. Kennedy : but when the 
contract was to be consummated in New York, Mr. Nittson was very 
anxious for me to be in attendance there: but other duties. and 


knowlege what Lilie prov _slons of the COnWnTaCcl Were very hearly. g 


didi t YO ON}. 
(Obj.. to all of answer following word Kennedy as Incompetent 
& immaterial.) 
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I4. In what month and vear was it that Mr. Kittson wanted vou 
{oO oO LO New York to be Prescot at the consumuination of the contract ? 


Ans. [have no exact data, but it was early in TS7S. 


lo. Was it before vou received this letter from John S. Ken- 
be ly i 
Ans. My impression is it Was after receiving the letter. 
| 24 16. What Nittson do vou mean ? 
Ans. Tmean Norman W. Kittson. 
ly. Look at Question No. 90 mn the deposition of James J. Tall, 
minted with other depositions ma the case of TH. | 


hennedyv. in the US. erreuit court for the district of Minnesota. ; 


: ] } 

vive the date of the avereement with the Duteh comin e fo 

ee te eee | 

purchase of said bonds, as stated by the defendant, James J. 7] 

\ iF cal Stl ej 

nis. Mareh both, IS7s 

*“y} ,* ! : ' ] 

IS. Ti vou bill of comapdatnt IM this case Vou alleg@e, amone othi 
thrips aa lhe Pu } Wein e hey Ta yr? m=: ws thet | yt] 7 peewee ? ‘ 43 
PEPE Ree oe a Pevt pee yy : EREECG VRPCER CPP ct ttl .% Cirdct LY? «ikl PCP CLT ELCs TER 
, 4] . y ’ ? . , . . } . . 

le Be «¢ , } t 4 ge) ; . 
OV the sale heonmedy Or allV OF Che LFUSTECES | “Ala HIOPTLaAVes, OF 
i" ] } } , } } | } ] 

chive of t hye holders of anhveool the Dots sectrred thereb ! mV att 

. : ; " ' } | | e 
mie interested im the property under his chiawree, a hager & re- 

° , 1} ° } . 
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CCIVeErP, he al ath Tes Ga || na 0) Lis Wers an 
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ken bey iets Sacked af atl . at eee ;' 
NCTIDICCEV: TULELEN SEESOUPE EEECCCE GPE ctl eect, bike Kibct, EN I +7 ‘) 

ea | > ) Rca ter Tr ot 1 a) . cal ‘ yf +} 4) L aan call > es Pig syie 4 

Kage? (> tlis LEOW TEL itCculhe Sale po Pary ye Gy. aerrel bid cli Rei 5822 CON eer 
| + | , ' } | , B? , | | as el i] ° - . > ; ! a 
PPOwESTLV cthlakh TA Mood Tadthh toOWaras ail Persos Pberestect | 
, ] = : — : } ev {* oe 

Property LLrbate his control, as Pecelrver aha bala @er, as aroresala 


1 t | 


State whether or not satd lle@atl Mois trae dh fa 
Ans. It is, sir. 


(‘ross-examination : 
Int. 1. On the Bena of kebrv, IS7TS, how lone had neootlations 
heen vole oh between Smatth, Stevens, Iittson, X LTill, and the 
Dutel COTM tee for the purchase Oot thre bots represented way the 


*) 


COMME * 
Ans. About one vedr, SI, 
fit. 2. In these negotiations did JoS. Kennedy & Co. represent and 


net for the committee ? 
Ans. Phev did not take a very active part for a lone time after 
thie hevothatlons first commenced. 

lnt. >. With whom was the hevotlation first Copy ned, with J. 

IZ OS. INennedy & Co. or the committee directly ? 
Ans. The first negotiation commenced in St. Paul with a 
member of the committee muned John Carp, b think in eb'y, 
IS77. Mr. Barnes, che partner of J. 8. Kennedy, was in St. Paul at 


: , ? nee Paradis 
the time, but was verv skeptieal on the subject, and did) not seem to 


| 
Wait to have anything Lo do with it. Dict hot see to think 
IKittson and Phill could raise the money. Eo was the first one who 
broached the subject to Mar Carp. To omade an appointment with 


Carp and took \Ir. IK ittson X Phill LO Mr. Carp s POO andl intro- 


duced throm Lo Hin. 
Int. 4. Who first mtroduced Smith, Stephen, IKittson. & ITtill, or 


any of them, to J. 8. kennedy & Co. as persons desiring to) pur- 


ON ett ee nee 


44 JESSE P. FARLEY VS. NORMAN W. KITTSON ET ALS, 


chase the bonds represented by the committee? State as far as you 
know. 

Ans. I knew nothing about Mr. Steven or Mr. Smith, bat T intro- 
duced Mr. Barnes, a partner of Kennedy, to Mr. Wittson & Hill 
about the same time they became acquainted with Mr Carp. 

127 It was in St. Paul. | 
Int. 5. Why did you not inform Mr Kennedy of your 
interest with Kittson & Hill while the negotiations were going on 


that resulted in the purchase mentioned in Mar. hennedy's letter of 


Keb’y 25th, 1878? 

Ans. Because it was agreed between WKittson, Hill, & myself, for 
fear it might become public that To had an interest, and the 
attorneys for the stockholders would go to the court and have a 
receiver appointed and have me removed, & Mir Wittson particu- 
larly said if this Was the Case he wouldnt VIVE il (j——9) for the Whole 
thing. Ile said so frequently, & he manifested a CTeal -cal of anx- 
iety for fear Hill would let it be known that To was interested. By 
the word “thing,” Kittson meant the purchase of the bondsand the 
acquisition of the property. 

6. Then, vou were apprehensive that if vour interest in the 
project was brought before the court it night lead to your removal 

as receiver ? 
128 Ans. Yes, sir; an action of eyectment was already brought 
against the trustees. 

7. Why didn’t you tell Mr. Kennedy, in vour letter of Feb’y 22nd, 
IS7S, that vou had been interested with Kittson & Phill from the be- 
ginning & during all the negotiations, Instead of telling him that 
you bad been offered an interest ” 

Ans. As before stated, I didn’t wish him to know that [was in- 
terested unless it Was agreeable to him; if not, P intended to vet out 
of it the best Way I could. 

Sth. In the conversation which vou have stated vou had with 
Mr. Ixennedy in April or May, IS78, did you tell him that vou had 
been interested from the beginning ? 

Ans. My impression is that from my conversation with him he 
would infer that Thad been interested from: the beginning. 

9. Did you tell lim so in so Many words ? 

Ans. I do not recollect of having done so positively, 
129 10. Was this conversation before or after vou had applied 
to Judge Dillon, at Jefferson City, for leave to finish the ex- 
tension lines and Issue debentures for the cost of Construction 7? 

Ans. My impression is it was just) before, when Twas there pur- 
chasing ears and locomotives. 

11. When did you first learn the terms of the agreement for the 
purchase ot the bonds bearing date March Poth. IS7s, NX ninde be- 
tween the Dutch committee and Smith, Stephen, Kittson, & Hill? 

Ans. Well, I got news of that most every day from WKittson & 
Hill while T was in St. Paul how the thine Was progressing, 

12. When did you first see that agreement or a copy thereot? 

Ans. It was a lone time after it Was consummated. 


4 
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130 15. Why, after vou had eat Mr. Kennedvw’s letter of Feb’ 

Poth, ISTS, didn’t vou have vour name put into that aereement 

of Mareh 15th, along with those of Smith, Stephen, Kittson. & Pill. if 
} 


‘ ; ‘ tan = ee ae *7 : 
you Were dh fact Cquaniv Thaterested With INittson & liill in that 


“ 
‘ 


agreement ¢ 

Ans. The same cause stil] existed threat rmibV ade Was <Uppressed 
from the beoinhing —stockholders carrving on this war for the pus 
session of the property. : 

lf. When Senator [lenderson came to St. | 
sioner under Judge Dilion’s order made on your application for 
leave to finish the extenfion lines and issue debenture <. did vou in- 
form him that vou were interested equally with Kittson & Hill, or 
interested at all under the agreement of Marcel TBth. IS7s ? 

Ans. | have he knowledge of thre subject COMINYe Up) “if it] 11) QV 


, , 
audi as a CGonrmis- 


Waly, shape, Or form Qo Trbadblher, 
13] lo. You were present at Davenport, were vou not, on Mav 
sist, ISTS, when the order of that date was there made by 
Judge Dillon authorizing vou to go on and complete the extention 
lines with money to be furnished to you, as receiver, by Smith, 
Stephen, Iittson, & Till ? 

Ans. I do not recollect the date, but no doubt [T was there. 

Lb. You heard threat order rend cloud ran threat time WX piace, did 
vou not, by Judge Dillon as he drew it? 

Ans. | do not recolleet that particular circumstance, but I have 
no doubt it is so. 

17. Don’t vou remember that the fact that Smith, Stephen, Nitt- 
son, & Phill had made that agreement & bought the bonds under it 
was talked over with Judge Dillon at the time the order was made 
and at previous hearings before him at Des Motnes on vour said 
application ? 

Ans. Yes, sir; | do. The money it was understood was to be 

raised by Mr. Stephen, but [recollect they were all parties to 
Lo? the Contract. 
IS. The second paragraph of that order reads : “Whereas 
George Stephen, Donald A. Smith, Norman W. Whittson, & James J. 
Hill represen & show to the court that they are the equitable OWll- 
ers of S11400,000 of the 815,000,000 issue of bonds secured by the 
extensive mortgage of Apel dst, IS71, as shown and set forth in oan 
agreement between them, as parties of the first part. and” certain 
persons named “the committee of the Dutch bondholders of the St. 
Paul and Pacitie Railroad Company, parties of the second part, be- 
Ing an agreement of twenty-seven articles, dated Mareh loth, 1875." 
Did vou, al the thme that order was made,or at anv tine, Inform 
Judge Dillon that vou were equally interested with Kittson & Hill 
under that agreement of Mareh 13th, IS7S, mentioned in that 
order ? 

Ans. | did hot, Sir. 

I. Why did vou not? | 

Ans. | did not think it Wasi matter thieat interested him at 
Loe all. l intended = to er OT) anid finish the road according LO 
his order, if they furnished the money according to. their 


agreement. 
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2). You have stated threat the reason. wliy YOUR COnMechlor with 
the enterprise was kept seerct was that, rit were known, the stock- 
holders of the | ot diy. COMP woul take ste Ss 10 have Vou removed 
from the haha ewenrent of the » dines of thi: il comp V by thre COLT and 
a receiver appointed. Were you not also afraid that the United 
States circuit court, Whose receiver vou were of the extension lines, 
would also consider your interest in such a project a sutlicient rea- 
son to remoye you from your office of receiver’ 

Ans. Well, sir, we never hous much of the court unless some- 
body moved in the miatter. | don’t think that subject Was ever 
Thit tioned between \Iessrs. IN ittson. Pqall. XN ri \ self, 

21. But vou thoueht that af it were @enerally known that you 

were interested with Kittson & Pill : might lead to vour re- 
iv. lines & the up point- 


+ 13 4 
15 | moval as general manager of the Is 

ment of a recerver of those Lines, and this AS pect of the couse 
Was frequently considered between you, Was it not ? 


Ans. Yes. sir: we were atraid the stoekholders would move in the 


batter. 

2?) Then vou were afraid them movement might succeed ? 

Ans. We Te like to risk it, but it didnt keep me from: admin- 
isterine t le all ails of the COMP V fairly X honestly, 

23. You have said that Mar. Wittson frequently said) that if vou 
should be so removed and a receiver appotated, he considered your 
Whole enterprise would be worthless; did) vou share that opinion ? 

Ans. To “ODN spall CXte nt. 

24. Why couldn't the bonds be bought & used in paving for the 
Properly At a foreclosure sile, hho Patter Who Wits evencral Prbedddatevee 

or receiver 7? 
lo. Ans. The past Management of the Property had been, in 

our opmiion, so reckless and dishonest that if the stockholders 
got possession of it, even for only a few months, they could lide and 
stealeverything that they could lay their hands on. A man only 
wants to look into the matter of the former management of the ex- 
tension lines particularly to cote to thie SELELLe conclusion thisat We 
did. 

25. Do vou recollect sions Judge Dillon said to vou in my ae 
ence & that of Mr. Tall, at Davenport. just after signing the order 
of May dist, ISTS, in nine to vour duties under that order, ad 
What he expected of vou, and what interests you were to represent ? 

Ans. | do not. 

26. Dont you recollect that he said, * Now, Mr. larley, L want vou 
to remember that Vou are mV tan th this matter: vou represent 

the court,” and that he charged Vou to see to it that Smaith, 
1356 Stepen, Nittson, & Tall fully lived upto & performed the 
conditions of threat order? 

Ans. Ile may have said so, but Twas so familiar with what my 
duty was itis not very likely it would make a very strong impres- 
SIO] Olli iv nina, : 

ee. And the fact threat Vou Were a parther X equally interested 
with those mien whom you were thus to hold) to account did not 
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make his remarks have any very strong Impression on you—no 
stronger than they otherwise would have had ? | 

Ans. [hada great deal of confidence in Judge Dillon & his desires 
to see this Property properly administered, | also heal cl ereat deal 
of confidence in Mr Stephen's abtlity to raise the money when I 
Wiis told he would do it. anid looked hprou the hicttter as bere 
finally consunibiated, CXCE PIT LO vo On ciel comple Le the work, WX 
koa W he V to do threat. 

2S. After this letter of lel’y Poth, ISTS, which is in evi- 
ey dence, lid vou have ahiy other lot te = from Mr. Kennedy or 
his firmeoin which reference was made to the ownership of the 

bonds purchased from the Duteh committee ? 

Ans. | dont recollect of any such laneuage cts that being used 1n) 
the letters. [have received a great many letters from them in which 
the question of the bonds was mentioned, but [Pdomt recollect if any 
reference to the ownership of them was made, 


Counsel for defendants offer mn evidence printed & certified copy 
of order of May Dist. STS. marked © Exhibit BY reterred to in cross- 
eXumilaation., 


( ( hoy, cis Irrelayvant unicl idiaterdal. ) 


J.P. FARLEY. 


Subscribed & sworn to by J. PL Parley before me, this loth day of 
Mareh, TSS2. 
[SEAL | RED. OODONNELE, 
Notary Public. 


Bie ln the Cireuit Court of the United States for the District of 
\Iinnesota. 


Joun S. NWENNEDY and others 
iN, 


The Saint Patt anp Pacirie RAtLroap Company and ethers. 


This CAUSE having COME OL LO be heara (>) the elehteenth day of 
April, A.D. IS7TS, at Jetlerson City, In the State of Missouri, on the 
application of J. r. learley, lose. recerver of the defendant, Phe Sait 
Paul and Pacific Railroad Conmpany, to be authorized to issue the 
debentures of said company for the purpose of constructing the un- 
completed portions of said railroad anal to sc | letiels pertamime Lo the 
completed portlons thereof, and the court, for the Purpose of fully 
advising itself in the premises, having then yppotted 2b COMMISSION 
of examination LO report all the facts Necessary LO enable the COUT 
to judge of such application, and said) commission having so- re- 
ported anid the COUTT bem fully advised In the Premises, it Is hereby 

ordered. : 
hoe That the order heretofore made in this cause on the first 
day of August, A. |). lSio. appointing “i reeerver tor ssa 
company, and authorizing him, among other things, to Issue certain 
debentures, as modified by an order made herein on the first day of 


—_~ 
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S otember, A. D. 1873, be further modified and supplemented as 

OWS: 

Said recelver shall Is fc LO debentures. 11) addition 10 those al- 
ready issued, except as herematter provided, and only when speci- 
ally ord red bv the COUT TO do BO , but those already issued shall 
continue to have the hens and preferences heretofore secured to them 
by the orders of this court. 

“TI. Whereas George Stepen, Donald A. Smith, Norman W. Witt- 
SOT) and James A 2 H1il} represen ana show Lo the Court tliat they are 
the equitable owners of SLLE-A00.000 of the 15,000,000 Issue of bonds 
secured by the extention mortgage of April J, IS71, as shown and 
set forth in an agreement between them, as parties of the first part, 
and Chemet & Weetjen, Kirkhoven & Co., Lippman, Rosenthal & 

(o.. Wurfbain & Son, Tutein, Nolthenvier & De Hann, I. ©. 
140 Voorhoeve & Co., and John Carp, the committee of the Dutch 

bondholders of the Saimt Paul and Paeifie Railroad Com- 
pany, partics of the second part, being an agreement of 27 articles, 
dated Mareh 13. 1S7S. and which satd SLTA400.000 of bonds are held 
by John S. Kennedy & Co. (the plaintiffs herem), as trustees, as 
shown insaid agreement: and whereas the said Stephen, Smith, Naitt- 
son, & till Propose LQ) advance and furnish. Or cause to be sdvaneed 
and furnished, the full sum necessary to complete and equip) the 
said extension lines to St. Vineent. and from: Melrose at least to 
lcrgus esalds, cs required by thre act of thie Leoislature of the State 
of Minnesota, approved March Sth, PS7S, in time to save the for- 
feiture therem provided for, and to secure the land grant to the 
company, If the court will, in this cause, authorize the receiver. to 
construct and cquip the said extenfion lines on such terms and on 
the SCCULILY of such liens cls will aye equitable La themselves, and as 
between thiemselves anid other bondholders anid all others coneerned 
In the property and the said mortgage: and whereas it appears that 
ho foreclosure of said mortgage can be had in time to prevent the 

forfeitures provided for i said act of the Legislature of the 
] 1] State of Minnesota, nicl threat if the sid forfeitures are mide 

the security of the said morteag@e will be, as to the unfinished 
lines, Wholly destroved : and whereas the orders hereinafter made 
are based upon fundamental consideration and condition that money 
enough shall be advanced to the reeciver fully to build and equip 
the said extension lines cas aforesaid : ania Whereas the court lias 
refused to Issue debentures as aimeans of erect 1 advance of actual 
construction, or to allow the receiver toimeur any indebtedness on 
his part, as receiver, beyond the money actually advanced : 

Now the said receiver, out of moneys so to be furnished lim, and 
not otherwise, is hereby authorized to proceed to construct and equip 
the said extenfion lines at the lowest possible expense and cost m 
cash, of which he shall keep an exact and minute account, and 
make monthly reports to the court, and in no event to exceed the 
rate of ten thousand dollars per mile for such construction, melud- 
Ing necessary sidings, station buildings, water tanks, &e., & a sufli- 
cient equipment for the business of said lines. 
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1412 When the said extension lines are fully completed in such 

manner as to secure and receive the leu erat ana equipped 
for business and ready to run, the receiver will be authorized to issue, 
in such form: as the court shall then direct. debentures for the actual 
sums of money so advanced to him by the said Stephen, Smith, 
IK ittson. ane Pill, payable in eold coin of the present standard of 
weteht and fineness established by law, with interest at the rate of 
qight per cent. per annum, which debentures shall include interest 
cll sid rete Ob, ali SUTMS SO advanced Lo the reeerver from the date 
of such advances, and which debentures shall be a first lien on all 
. heat how completed, and on all the lands which sueh 


lLbe the means of earning and acquiring, but nota 


; ‘sae “@ “ti Maal ¥ 
lhen on the dines of road alread completed, or on the lands already 
earned, unless the court shall then so order and adjudee: and the 


= 1 } : 7 : 1 4 ' y ] ° . “ 
right and power are hereby reserved to extend the len of the said 
‘ : ‘7 }° “ea } 1 } 
debentures over the tines already completed, and to the lands already 
L doy thr company. if to the court 


} ] : Bi } aS ot kale 
Carneed albek acCagrhuULvead ANG TOW OWhE 
. os 


+ chall annoar Guan tie comniction gee er ee 
It. shai appear, Upon Lilt COMPOTION O1 the Sahleak eCXTeHSION 
« oo 1° ' ye ] ‘: 2] j } ° 
BS flies To St. \ mecehl ana to CPrPOUS lesa dds thysut “~“LICiL CNTCHSION 
‘ay cs . | | ° } i. 
Of the tren of SUG Gebenture Is JUSE ane CauUitabtle 
\ \ ith ly ] } ' 1? } i } 1} } ? | } Ty} | 
OtiUwiittis LPhetL do ctl pO1TCY ¢ Pit? ¢ i OS BB ts to Of denentures cLhict 


sie, he , eee . i 
thie tren thereof, on the eompletion of the road lh) PUPIL Order To 


nt 1 63 ont are « fey ye 6 \ | ved aed: + | ’ Cyt] Vt 7 4 |} I 
wt. V PICCHU. GHG US FF as AmMAaHauria, tie Coul reserves the rreht to 


issue debentures for the cost of such completion, and will issue the 
Solbile if the SLi committee of butehl bondholders shall consent 
thereto, and aif ne @ood reason shall be shown or exist for not then 
iIssulne such debenture 


1] ! i 
a }] 7 = — — a ae } } 4 . : 7 = - 

IT. ony DOreidrorder Ulater tire Sio.000 000 mortoeacve atoresaid IS 

Loud Sas teneetad a7 oe ee: Ya 
hereby aecorded Lhe right at any time before the issue of debentures, 
ana, it the Court shall thinkk JuSstlat anv thine betore the sale of the 

wnertw mrnelor tl a ‘" ae TET { , we Wace seed , 
PrOpPerey Ler LAE GeCPCE OF LOPECCIOSUPE, LO DAV Fis pro rata share of 

‘ ; ; l : my ay a .: : , } 

the necessary cost of the construction and Cquipment of the road 


{ 
] : ] ; aS eee soe 
under this order, ana, on Melclhe” fitmaseli tlh this reaard Upon the 


sune footing as the said ALC Pe4lh, Siaith, Kattson, and Pqill. shall be 
7% 


oe a warn 4 ae ees ' ' 
CHtitied to have equa mohts with them mn respect of said debentures 
oe eo. — rye eae 5% ee Fe. Be a 
died the dren thereot: ane Powe] lo Inake PLrOVIslOls in «dletail to 
ecure this rmeht i hereby reserved. 
¥ a zi = ae 1. 4 4] . $ ’ 
ee [\V. [tas CAPTessry Oraered that the receiver shall contraet 
loly : } re {]y] “| oe a as ; es a iar w a 
ho debt Ulaer Libis OPGeP Th CXN@ess OF MONeV ACLUALLN recelved 
or eee ee a fee er ze ee EA 
bv him. Subject to this ProvViston the recetver Is aulhorizecd to pur- 
}} ? ; } ? , } . ] . 
Cliase dil Necessarv mraterradl, CO CMLpLOY all necessary agents and sery- 
% Re sO . 
ahits, abled to mitke all COLAC! necessary for the PUPPOSses ilore- 


sid: but no contractor under or other creditor of the reeeiver shall 
haveany len for work or material furnished the receiver under any 
lien law of the State of Minnesota, or otherwise. | 
V. Phe said Stephen, Snuth, Nittson, and Hall shall jointly and 
lv execute an mstrument approving of this order and agree- 
ine to furnish all the money herem contemplated, which shall stand 
ror taborer under the receiver who 

shall or day be myured by their fuilure to comply herewith, and 
agrecing to procure within sixty days the formal and duly authen- 
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as Securityv tor any contract 
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oy? JESSE P. FARLEY Vs. NORMAN W. KITTSON ET ALS. 
150 U.S. Cireuit Court, District of Minnesota. 
Jesse P. Farrney v. N. W. Kirrson, J. J. Tinn, & af. 


It is stipulated that all the averments of the plea to the amended 


bill down to and including the words “and has not vet settled his 
final neeounts as such” are true as theremm stated: and further. that 


1] 
i} 


ihe SriEent See sippremental rit: In the suitoft JS. Kennedy & af. 
The st. Paul & Pacitic It. te ania others and the ord rot this court 
dismissing the supplemental bill be deemed to be and are im evi- 
dence, and COLT trol the ebnoulits of the bill ana plea 11) respect LO the 
purpose of said suit. | 
This stipulation is made merely for the purposes of the hearing 
on the plea. 
July 3, ‘$2 
Rn. B. GALUSHA; 
GEO. B. YOUNG, 
Solicitors for Defvls, Witlson & Till. 
GILMAN & CLOUGH, 
GREE IETEL & KNIGHT. 
C.K. DAVIS, 
Nolicitors for DEAF. 
1] BIGELOW, FLANDRAU & CLARA, 


Nolicite os yi a J) / a ha Y (vy. 


152.) To the honorable the judges of the cireuit court of the United 
States for the list trict (>| VIinnesota. <Ittine 11) COUILY: 


The bill of complaint of John S. Kennedy, Henry M. Baker, and 
John S. Barnes, each of the city & State of New York and a eitizen 
of said State, suing on behalf of themselves and all other bondholders 
under the morteages hereinafter mentioned who may come in and 
seck rehef by and contribute to the expenses of this suit, complan- 
ants, against The Northern Pacific Railroad Company, a corporation 
created by aid wnder the laws of the United States for the purpose 
of construe t] roe , shel eCHeaeeEd 11) colstructine. cl radivond It) thie State 
of Minnesota, and hayvine 11) <1 State an office ane Hicers for the 
transaction of its principal business: Phe St. Paul and Pacitie Rail: 
road Company and the First Division of the St. Paul and Tonire 
Railroad Company, each a! Corporation ereated Lid Nistine bie ee 
under the laws of the State of Minnesota and each transacting its 

business In and a citizen of said State: Walter L. Cutting, of 
[5 the city & State of New York and a citizen of said te, 

under the mortgage for SI: 20,000 herematter described ; Rus- 
sc] save anal Samuel 7. Pil iP each ()| the C1t\ she State of New 
York and a citizen of said State, trustees under the morteage for 
STOO 000 heremafter describe -- hediaaune Rice and [lorace Thomp- 
SOL), each of St. Paul, 11) thre State of Mirani “Ota, suid each a CItIZeN of 
suid State, and the said Samuel J. Tilden. trustees under the mort- 
LAL? for S1 200000 ay retnatter deseribed : end Creoree ¥. \I. Dstvis. 
of the of thee city W& Atate of New York eid cl CItiz }) of sitll State, 
and said Horace Thompson and Georee L. Becker, of St. Paul, in 


Jissik P. FARLEY VS. NORMAN W. KITTSON ET ALS. eo 


the State of Minnesota, and @ citizen-of said State, trustecs under the 
mortgage for S2Z,S00,000 hereinatter described: and John P. Yelber- 
ton, of ‘the citv and State of New York and a citizen of said State, 
and said Samuel J. Pilden, trustees under the mortgage for 81,500,000 
herematter desertbed: and the said focdrua | Rice, [lorace Thomp- 
con, and Saniuel J. Tilden, trustees under the morteac 's for 85,000,000 
firstly heremiafter described: and the said Georee L. Becker, Horace 

Thonmipson, and Samuel J. Tilden, trustees under the hiort- 
|. eave Tor jor SOOO 000 herematter deseribed: and William G. 

Moorhead, of Philadelphia, in the State of Pennsyvivania, and 
weeltizen of sata State, and the sar Creorge LL. Becker and Llorace 
Thompson, trustees under the mortgage for 85,000,000 secondly here- 
atter «le cribed: shia the said Horace Thompson, George LL. Beeker 
and William Gi. Moorhead, trustees under the mortgage for $15,000,000, 


called the extension mortoeawe, heremiutter described, humbly showeth 


That the Northern Pacitic Railroad Company Is a corporation 


4 ] i .} } » Sa } ] : ‘4 4 ‘. 
created and existing under the laws of the United States. That the 


‘ } > 4a a } ‘ . ; ne r 
St. Pauland Paeitic Railroad ( tay 0 1S COFpOration created by 
ane existing under the laws of the St: £ Mitieanka: and that the 


leirst Division (>| thie St. | iu] und Pacific Reautlrond (Company Is 


another corporation created by and existing under the laws of the 
state o Minnesota, namely, the act of February 6, IS6-4. and other 
statutes, and as herematter stated. That satd lurst Division of the 

St. Paul and: Paeitie Ratlrond Colony owns nnd holds the 
loo) lane of reatlroad frome St. Anthony to Breckenridge, commonly 


|. nas “) ee ae TTL TTE x soy ll tla Vis | oO «a 
INTLOONN TI cis. cthhiea PeCVEeLTIIVAL te Caliieedl, Lbie Jbl’) ane, adie { 1c 


— i ] ~ ; , 4) ai a ; . oo : , 
eCaruiplent thereor, and the lana Grant pertarhnineg thereto: and also 

i i 
the railroad frome St. Paul. via St. Anmthonv. to Watab., commonly 
= es 1 ] wees "4 ; 1} . sf, DP ia ss } Loin ] ; 
NTPOWT) ets. clliadh PPCVCTIAILCr Cabiecad, Cie PVallen she, all thie CU Ulp- 

7 
) } } ' ‘ ‘ . ; . 

mehts thereok ana the dane grant pertarnine thereto 


rae 8: at 3 © —— ee ee) eee = wa , ~ 

Phiait the said St. Pel ahd Pace baiivoad Conpoetny owns and 

} j eS -& oes To : , je aa ‘ ane aude be , 
holds the line of railroad fron: Watab to Brainard. commontiv known 
ifter cal te. Dragnere Ikextension. 2 distinee ()] about 


SIXtTV Des. Ana atso the ile of ratiroie tron st. 4 loud LO Ot. Vin- 


. 2 } — >1 4) “se ‘ Brrat : ‘ , , . 
CChit, ad aistance OF aboub ott) DITLes, COMLNOLLLN known as. and here- 
. 2 } 4) So cil on } } Os } ae ide ene 
Dwdditer Cabiedk, the St. \V mcen extension. nnd the land OVPialbil pertaln- 


Ing thereto: all of whieh ais more fully hereinafter stated. That 


{ 
] 1 ] ve } . ; 1} ‘ ' } t ; » } a | } 4 1) > , 
POLICES Ulragrer aba lh PuUPSUaNCce OF Silda Morteages herelhaiter men- 


. . } 4} : ‘ 1 ; } ° } } ‘ } 
tlohed) ana Secured LHePrPeDV thave beeh Issued, ana are NOW hela LO 
t | yy | | aera $) 7) be ? ‘ ‘ i) 1)? +) | } 1 Ph ek AY } t | we } ai * 
t te LOLLOW TY CLILIOULLLIUS ()j tia PecLIIOULLS, ereaeea - {) l Le melhbieh Lo] a 


enges, S2o700.0002 on the Main Line ieotiascion: SS.950,000. and 

on the Extension morteagves, SLOS7OO900, as more particularly 
Lot) hereinatter stated. ge Sep ‘ees memarnbwis dao 

of the bonds issued mene ach iid morteages, except the 
first two on the Branch Line and the first a wait st on the Main Line, 
and numerous other persons are holder of ales Like bombs xa issued, 
and the plamth ~ brine this actton for the benefit of all said bond- 
holdes : Whe eanet COTLIC ih ahead share Li) costs and expenses of this 


suit, and such holders are very numerous and of divers places of 
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restdence, and if Is Wn prreti cable Lo mike them ull parties to this 


i 
action. 
. ’ . ° } . 
And VOUrR OFralors Curt le 4 llege t brent by tli act ol Leos lature of 
the State of Minnesota, approved VEsureh L(), ISO2. entitled “Anh aet 


LO facilitate the CORSEPUCTION of thie MEininesota nia Pacille railroad, 
and to amend and continue the act of Incorporation relating thereto,” 
the defendant, The St. Paul and Pacific Railroad Company, was 
organized: that in and by said act the said last-named defendant 
Was authorized and empowered to construct and operate a line ot 

railway from Stillwater via St. Paul, St. Anthony, and Min- 
157) nenapolis to the town of Breckenridge, on the Stoux Wood 

river, With a branch from St. Anthony via Anoka, St. Cloud 
and Crow Wine to St. Vineent. near the mouth of the Pembina 
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secured thereby have been paid. a marecd, or caneeclled. except a 
herematter stated: and th ud morvtonee still stands us an encum- 
brance LL Joon) thie jor MrCrey COnVE' tha i? yy CXCeDt As heremiautt 1’ 
stated. 

And your orators further allege that afterwards and on or about 
the ANTE dav of June. ISO? thre Hla A named defendant. for thre 
professed purpose of cnabling it to raise funds wherewith to com- 
plete and Cquip sO much of its said branch line of rond as extends 

from St. Anthony to Watab.a distance of ctehty (SO) miles 
Loy from St. Paul. issued. transterred. and for value necotiated 
Its nevotiable mds or writines obligatory to the furthe 


smount of the sum of seven hundred thousand dollars (S700,000), 


and, as SCCUTLILY for thie pavinent oO] the same, on or about the day 
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of aforesaid executed, acknowledged, and delivered iN] due form 
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16? And your orators further allece thiat afterwards, and ()}] 
October 1. 1865. the defendant, the First Division of 1 


Paul and Pacific Perera drosie Company, hoy’ thre prot ~SCC PUPpose ()] 
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knowledgwed., and delivered, in due form of law. to Creoree Ss, ne tbs 


Plorace Thompson and George To M. Davis, as trustees, its) trust 
deed or mortenee of all said dine of road from St. Paul to Watab, 
commonly known as the Branch Line, and all property, franchises, 
and interest pertaming thereto. snd all the RiWws Cranted ads afore ia 

to ald the construction thereof, except one hundred) and 
i>.) CW ntyv section: befor thisat time conveyed toone Winter: | 

said mortgage was, soon after its delivery, duly recorded, in 
accordance with the laws of Minnesota: that it was expressly pro- 
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vided 11) ana yy <1 miortonee that Of thre 
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should be retarned by said trustecs Until the surrenader of thre bonds 
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orators cannot state; and vour orators further state that nearly or 
° } 7 } } ° } } ° ; “' 
quite all the bonds Secured OV Salta fast-rnentionedt mortevave have 
} : ee  . ’ 
heen actually hneevotiated ana transterrect fo raliIue ANC LT Ct OuUl- 


Stabe, cubic setiel morteagve Is ahh enculMmdbrance to the amount 
thereof Upon the properly COnVEeVCd thereby, 
’ , 
And your orators state that of said. four issues of bonds 


‘ . s . . _— ae et . 
lif pPerlalhilng LQ) Stel OPahedh dWne Woh At £atli to Woaitah Lirere 


— 


ave TOW outstanding, 1) (he AVoTre Fale, LWo bition: CVeh 
Poyeg 
hundred and fitty thousand dollars 


’ —_ }} } 4 7 cc { ee : } } 
And Vour OVvrators further allege tilal Weretoiore, ana OL OF about 
c ‘ } {* | Dal i 4 ee r ee . rd > 7 
Mareh Ist, 1SG4, the defendant, The Tfirst Division of the St. Paul 
yy: — wa oe ae aes ome: gee a eee 
and Pacific Railroad Company, for the professcd purpose of raising 
i o i i 


funds to construet its said line of rond trom St. Anthony to oa polit 
: ‘ , | a, hel ’ Deine : 
near the foot of Bre Stone Lake, commonly known as the Main Line 


Issued W negotiated, as herematter stated. Tis neootiable bones q)) 


: = , Tr 
writings obligatory to the amouni In the aggregate Of Oe HIIILION 
(* } ] 1] ] Se) Mine. } ° 
five hundred thousand dollars, and, as security for the payment of 

} i } ] } j "ig ° sl 1 
the same, on or about the dav last sforesidd executed, nck now ledoed, 


and delivered, in due form of law, to Samuel J. Pilden and John P. 
Yelverton, as trustees, its trust deed or mortenge of one hundred and 
fifty miles in extent, from St. \nthony toward a pomt near the foot 
of Big Stone Lake of its said line of road, comin ily known as the 
Main Line, together with all the property and franchises appertain- 
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165 recorded in accordance with the laws of ‘inne sot; R, and still 

remains a valid encumbrance to the amount of the bonds 
secured thereby Upon all thre Property thereby conveyed, said bonds 
aul] beim Vel outstanding, as herematter stated, ; 

And your orators further state that afterwards, and on the day last 
aforesaid, for the professed purpose of constructing and completing 
its sald miain line of road for the distance aforesaid, the defendant, 
The First Division of the St. Paul and Pacifie Railroad Company, 
issued, Neeo tiated, _ for vilue transterred its hes evotl: ab le bonds, 1 
writings oble@atory, to the further anmount in na averegate of three 


=o => 


ing thereto; that said mortgage, soon after its delivery, was 


millions of dollars ($3.000,000), ahd as securit “for the pavment of 
the same executed, sie deed, and delive i ‘ due form of law 
to Kdmund Itt Llores Thompson, ; ind Samuel J. Tilden, as trus- 
tees, Its trust ps or ape of said one Nanared and fifty miles 
in extent from St. Anthony towards a point near the foot of Big 
Stone Lake of its said line of road, commonly known as the Main 
Line, together with all the Jeet bt y and franchises pertaining 
166 thereto,and of all the lands oranted as aforesaid to aid in the 
construction of sard extent of nen main line, being in all five 
hundred seventy-six thousand acres, or six sections to each mile; 
thi: i eta nrorbeaLve soon after its delivery Was recorded i) accord- 
ance with the laws of this State: that the bonds thereby secured are 
all vet outstanding, and said mortgage remains a subsisting encum- 
brance tothe amount of such bonds upon the property thereby con- 
veved., 
And your orators further state that afterwards, and by an act of 
a “s entit 


ed “Atp act extending the time for the completion Of 


— 


Ce rte lene PTA rallroacds 11) the Stites of Minnesota and Lowa, 
and for r purposes,” approved March ord, 1565, the defendants, 


ee 
mecame entitled to ten section. of lands 
per mile. LO a the COLISLPUCLION OF thelr Said respective lines Ol 
} . } ’ ™ >: }7 
road, mcludinge sal e <IX sections per mile originally § 


hereinbefore stated. 


a ae ae de . 
the satd ratlroad companies, 


taunted, 


And your orators further state that after the passage of said act 
of Coneress, and on or about the Ist day of July, ISGS, the detend- 
The lirst Division of the st. Pu anid Pacific Railroad 

LG7 Company, for the professed purpose of completing: its said 


main line from St. Anthony to Breckenridge, a distance of 
two hundred and ten miles. issued, negotiated, and for value trans- 
ferred its nevotinble bonds Or Ww ritl Wes obligatory ice the further 
‘ate amount of six millions of dollars (86,000,000), and as se- 


curity for the payment thereof executed, acknowledged, and deliv- 
ered in due form of law its trust deed 7 mortgage to George I. 

, ret ’ ] 
Becker, TLorace Thompson, and Samuel J. Tilden, as trustees of all 


Its said main line of road between satd ne oie points, together with 

all the property and franchises pertaining thereto, and all the lands 

eranted rs ator sed tO aid In the construction of such main line of 

road, beine ten sections to each mile thereof: that said mrorte@age 

Was recorded soon atter the delive TV thereof, in accordance with the 

laws of Minnesota; that the greater part of said bonds secured 
S—LO7 


» 
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thereby are yet outstanding, and said mortgage still stands as a sub- 
sisting encumbrance to the amount of said bonds upon the property 

thereby conveyed. That said last-named mortgage and said 
1GS issue of bonds thereunder covered and included said issue of 

bonds to the amount of one million five hundred thousand 
dollars, secured by the said Morteage of March Ist, 1S64, and the 
said one million and five hundred thousand dollars issue of bonds 
were transferred to the trustees in said six million mortgage for the 
benefit of the holders of the bonds secured thereby, as collateral is 
security; and that said one million five hundred thousand dollars 


of bonds are not now outstanding for any other purpose. 
And your orators further state that under said) three-miullion-dol- 
lar mortgage and under said six-million-dollar mortgage there are 
now outstanding bonds in the hands of bona fide holders to the 
simount of cight millions nine hundred and fifty thousand doilars, 
And your orators further state that afterwards and on Dee. 1, 
ISTO, the defendant, The First Division of the St. Paul and Pacitie 


Railroad ( OMY ny, executed, acknowledged, and delivered 11) due 
form of law to Crcoree lL. Becker, TTorace Thompson, snd Wallis 
G. Moorhead, as trustees, its trust deed or mortgage of Its 
169 said inain dine from St. Anthony to Breckenridge, and of the 
lands granted as aforesaid to aid in the construction thereof, 
to secure the payment of a further issue of bonds to the amount of 
three millions (85,000,000) of dollars: that said mortgage was re- 
corded 11) ACCOPOAANCE vith the laws of Minnesota soon after its CAce- 
cution : that one anid ra half millions of dollars of Sad bonds Hi said $ “ 
transferred by said) First) Division Coim- 
pany to one EK. D. Lateltield in Ppavnient to him for certain stock by 
him held in said [irst Division of the St. Paul and Paeifie Railroad 
( ‘omipany, and transferred to the Northern Pacilic Railroad (‘otn- 


mortoeaLee deseribed Were 


pany or its officers, and that no other of said) series of bonds have 
ever been issued, and that sid transfer of bonds to said Liteltield 
; ee fs Bes. ae ' ; Bis . ca 8 
Was Made DV sala lirst Diviston ¢ OoLLL Pods tnd taken bv said Liteh- 
ry } . } . 4 4 ila , | rm hae ' * : 
field with intent to defraud the ereditors of such Company. 
And VOuUr OPaALOrPs furthest cud de FC thisit bv an act of Coneress, cl} )- 
proved Mareh 3, J S71. entitled “uAn act authorizing’ the St. 
E ] 
j 


. 


} 


170 Paul and Pacific rail 


; }* +} 
i (dct 


} 


(i LO chianeve its lines 1) eonsideration 
of a relinquishinent of lands,” it was provided that the de- 
fendant, Phe St. Paul and Pacific Railroad Company, might so alter 


its branch lines as to locate and eonstruct a continuation of its said | 

} y* e . e e . . 4 , © 
branch line running up the Mississippi river from Crow Wing to ig 
Braierd, there to intersect with the Northern Pacific railroad, and ee. 


a second branch line running from St. Cloud via Otter Tail Lake or 
Rush Lake to St. Vincent, with the same proportionate @rant of 


lands to aid in the construction thereof as had been before that time 


a ee 
of 


granted by said prior acts of Congress. 

That said Iirst Division of the St. Paul and Pacific Railroad Com- 
pany, heremafter called the First Division Company, on or about | 
the Ist day of April, 1S71, entered into an agreement with said St. . 


Paul and Paeifie Railroad Company, hereinafter called the St. Paul 
Company, whereby the First Division Company agreed to equip and 
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construct said St.Vincent and Brainerd Extension, and to take 
171 a lease thereof for aterm of ninety-nine years, and to make 

the bonds provided for by the extension mortgage referred to 
In said contract, and dispose of said bonds, and with the proceeds 
thereof pay for said construction and equipment, copies of which 
contract anal lease, sronatures X eertificates of acknowledgement 
omitted, are herewith annexed, marked Exhibit “A” & © BY’ and 
miide Parl of thas brill. 

That tn pursuance of such contract and arrangement, the defend- 
ant, Phe St. Paul and Pacitie Railroad Company, in April, S71, exe- 
euted, acknowledged, and delivered in due form of law to Tlorace 
Thompson, Georee L. Becker, and William G. Moorehead, as trustees, 
Its trust deed or mortgage to secure the payment of fifteen millions 
dollars of bonds to be issued) by said) First Division Company, as 
provided in said contract, upon the property, lands, purchases, and 
lhiterests therem deseribed, i true COPY ot Which morrevz’agwe, Save the 
sents XN sponatures of the parties Lniel Withesses thereto, and SAVe the 

official certificate of the acknowledements thereof, is hereunto 
1720 annexed, marked * exhibit CL” 

And vour orators allege that said mortgage, soon after its 
delivery, was duly recorded, in aecordance with the laws of the State 
of Minnesota ; this there have heen Issued, nevotiated, nid for value 
transferred, and are now actually outstanding tm the hands of Gona 


fe holders. loneds deserpbed 1 WN secured by Srl Morreage Lo the 


amount of ten millions seven hundred thousand dollars. 

That the said morteaee, contract, and lease were all executed at 
the same time NX constituted Ole transaction. 

That the satd St. Paul Company had no property whatever,except 
the franchise to build) said extension tines, and, by buildine the 


same, the rig t id in the 
(2) troetion of the “ELIE. ttl thre rite of ten sections 1 \ mile: tlhat 
by the construction of said extension lines said company would be- 
come entitled to 2.368.000 aeres of land under said erant: that the 

SCCULIEY of the bondholders under said extension morteage 
we depended entirely Upon the construction of said extension 


lines. and that. in order to secure the lands under the Con- 


. lit fo secure the leyticls Verb te | by Conere ss tod 


eroessional erant, it Is necessary that said lines shall be fully con- 
tracted by the 3rd day of December, L873; that all of the bonds 
issued under said extension mortgage were solely for the purpose of 
rit lhe hreahs to complete sittal lines, anid Were negotiated. upon the 
faith of the proceeds being so applied and the faithful exceution of 
St1d eerecmelhl and the provisions Of sstict Morteave 11) respect 
thereto. 

That the First Division Company did accordingly recetve the pro- 
ceeds of said SLO.7O0,000.00 of said extension mortevave bonds, to wit, 
SSO00,000.00, and also the further sum of S900,000.00 as an acdy: 
on £270 of said bonds not sold, but left in pledge to secure such ad- 
Vethice, | 

And VOUr orators further allege that default has been ninde mm the 
conditions of said Mmorloeage On the partot the said defendants, The St. 


eee 


— pei ATLA LL 
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Pauland Pacific Railroad Company and the First Division of 


174) the St. Pauland Pacific Railroad Company, among other things, 
in these, that the said companies have failed, refused, neglected, 


—= 


anid are unable to construct or complet ssid lines of road in sad miort- 
hy mit COREE ST norteaewe and thie bonds 


] nal 


VALC deseribed., cls 1) ania 


issued (hereunder they COVvVenahnted aha nerecd LO) do: ca Tore pur 


ticular statement of which failure, refusal, neolect, shia Inability Is 
elsewhere in this bill more fully set forth; and that the said com- 
panies have failed and refused to faithfully and diligently use and 
apply the net proceeds of the bonds nevothated and Isstred gs nlore- 


said in the construction and eq 


fuipment of said lines of rathroad in 
said mortgage described, but, on the contrary, have wrongtully and 
in fraud of the rielits of the holders of thie lootiels so neevotiated di- 
vested the gvreater perl of the proceeds of the said bonds to other 
purposes, amore particular statement of which wronetul ana fraud- 
ulent diversion of said proceeds is elsewhere in this bill more fully 


set forth. 


That said First Division Company, by William GG. More- 
175 ~——s head, its construction agent, on the 2nd day of October, IS71, 


entered Into a contract with 5. A. [| )- Cif I. \\ ; C‘rooke, hie 
Nicholas De Caralf, partners under the firm name ot De Crall & Co.., 
for the construction by Sela firm of thasit portion of (lie braneh line 
of the St. Paul and Pacific railroad, extending from St. Paul up the 
Mississi ppl river, included between Sauk Iapoids Village and Dradn- 
erd, a distance of about sixty-one (61) miles. Phat the said firm by 
suid contract agreed to complete such portion of said branch line on 
or before June 5 Sia: and the sald Company by seid contract ereed 
on its part to pay the said 
suid work as the same shou 
thereof made & furnished as in said contract specified. excepting & 
reserving ten per eentum until the completion of the work, and 
agreed to furnish for such construction all iron, rails, splices, bolts 
ran S| rik CS, frog's il na swit ches, iLs thie Sibbiie «| LOU lL | Lye te di ({. 
And vour orators further alle 
le irst Division of the St. Paul and Pace Ratlrond Company, hy its 
said construction agent, entered inte a further contract with said 
De Graff & Co. for the construction of the line of road 
176 oof such company running from St. Cloud to St. Vincent, com- 
mencing at the west end of the bridge spanning the Missis- 
SIppl river, to be located at or near st. Cloud, and termilnatine at cl 
point one hundred and that, bide ()}° thereabouts from such port 
of beginning, beme eu the Crossine of the Northern Pacitic riullrond: 
that said firm by such contract agrecd to complete such portion of 
salad line of road Ol) OF before March |. ISae, ‘nied the Sud COMIPaAly, 


> 4. ] ~ ’ ae , } i) . 
rin on the Poth cay Ol @rlehl, Drbonth for 
ld progress, Upon estimates of the smount 


Ol} its part, Dy such contract agreed to pray Sitcl firin ()})} the loth day 

f eacl i dine ete wielk aa the sama al Peer as 
OF each month Tor such Work, as tiie sale should progress, Upon Cs{]- 
mates to be furnished in the manner in such contract specified, say- 
Ing and reserving until the final completion of the work ten per 
centum of the amount thereof, not exceeding in the agerewate fifty 
thousand dollars, and further agreed to furnish for such construction 
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all Ion, tits, Spices , DOTS, frou, eunid ~W itches ils thie Sadhie should 
be needed, 

Ana your OrPealors further allewe that ()}) the Oth day of October, 

' lt dey | ‘the St. Paul and Pacifie ( olpanhy, by 

its said construetion devent, entered mto a further Contract with 

satd De Garath & Co. for the ¢ istruction of threat preer'l of sad 

177 Hine of road: last tientioned, commencing at a point at the 


crossing of the Northern Paertre ratlroad anid extending LO 


> = Pe. ats Ge f r \y bry) at i| 
Pomrbila. ‘road blices Woo Titi ded red (LOO) tides or thereabouts : 
ee nn ee Bi val ‘ t ¥ ; }° ] 1 , 
threat Seubed Titty ae Sieh COMELPACT AVLTeCeC LO complete such portion ol 
: —_ 4 ' \ [e 4 1 ed = ? ° . 
srbtah PC Ob OP Dla | PPedy | - »1S¢0, ana the suid COMP any, On Its 
} . . = ; 
reat i ~ ‘ ») e 4 Fé°s he 1a) P pee ale | bid ()]) thy t | F j 
| j i i pres ‘ a* q i wet pif iii r) il (leat y of 
, } . 1 } - ¥ 
eneh diol O] 1 \\ ST shroud: progress, Upon estimates to 
} } ’ } { aot | P ! , 
be furhist a comhtract sct forth, excepting and reserving 


’ é > 2 2 yy bs }} . ] ] ’ 4 x , 
tern per centutn Uniti ti lhoad completion of the work, not exceed- 


big fifty thousand dollars, and to furnish for such construetion the 
Necessary iron, Hauiis, spires, bolts, frogs, and switches as the same 


| | 


That ander and by virtue of thei said contracts with De Gratf & 


’ ] + +e Psd 91% | 73a ,° F | = ; ~- eco _ » ‘ 
Co.oaned purstiant to the terms thereof, they, the said De Graff & Co.. 


COMEICHCeT this Construction of ssid CNT son lines and continued 
the work thereon until the loth day of October, ISs72, at which time 

thie ic IMs VISION Company having failed LO make to 
lis sid contractors pred Vdade nts according to the terms of their said 

contract. the satdl contractors, because of such failure. sus- 
pended work under said contract shad have never since resumed such 
work, and no further attempt has been made to construct said ex- 
tension tines: that said) first Diviston Company is still madebted to 
sud contractors in the amount of five hundred thousand dollars for 


them under satd contracts; that for the work done by 


Wo itr 
sald contractors der said contracts sated company paid them in 
Crist) Cv}ii ne Hon LW hundred unc titty thousana dollars, and ho 
more, and after such suspension of work it turned over to them, in 
prude prc ried ( thie il Hou a if thie 1} owed tha hii. on which it head 
purchased en hind. to be used in constructing said extensions, 

to the smiount i vial fiwo hundred and two thousand dollars. 
That prior to such suspension said First Division Company pur- 
Chiarsed With thie PPraoeeed of bonds Issucd und I’ sad extension 
morteaee all the iron ne ary for the construction of said exten- 
sions. and used so much thereof as was needed in the construction 
of the parts of said extension which have been completed, 


(70) ound the balance thereof, except that turned over to DeGraft 
CODE Proud leis sold or hypothe- 
i . : 2 


ted for very nearly its full value to secure debts incurred or loans 


Cabrel Tod eg ii { » \ 
: 1) , ; 
Hoar L iy at Flint the value of the iron so sold or hypothe- 
} ] ) ] sane in eaaie 
ented Was ait beast olle@ dnidiitodl, seVvedl Eunared thousand dollars. 
4h ~ 4] oe <a . bay. rs le 
Phat the costs of the materials by said company actually ipplied 
La) thie €*¢ i troetion Co] “i ic] { \ Tf WysTOnS clic hot exeeed Ole million 
+: os) huuncdas | thousand (| Lars. and tlasut sid company has not CA- 
}) fidci;¢ ' i ¢ ( } j { ( - roetiogl oft = cl CNLCTISION,, Lt) sddition LO 
i a a \ &@ =>_ >> « : i ' . &  & os . ° ss 
] : ‘ {7 ‘ } 7 ' ‘ 
lho} | his so Hrade lo Seidl PCrrpall & Go. ana thr costs of sald 
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miiternauls. ‘} greater Abound thisin Ole hundred { housand dollars : | 
and all thre proceed of said bonds sold as aforesatd and of said ad- 
vanee of nine hundred thousand dollars, except as above stated, 
have been wrongfully and illegally appropriited to other purposes 
than the construction or equipment of said extension 
That of stil CNL nso Sud | COPAY lies COT y | ce only Ole . ; 


hundred and thirtv-nine miles, to wit, from: St. Cloud westward for 


ra distance of thirtv-live miiles: & fron the daitersectron of Sala 


. v. . ] e Y 
ISO) St. Vineent extension with the line of the Northern Pacitie N 
. , ‘ } } ’ 1 4 a. } . 
railroad hear (ilyindeon mith ware twelve Phbics bhich Prom 


said intersection northward ninety-two miles; all on the Ime of the 
St. Vineent Extension. 
That of said extension there now remains uncompleted two hun- 


} : |} —: P VY aselaayaly 3 , | 
dred and thirty miles, or thereabouts, the grading of which is about 
' e eee pe faa ks 
four-fifths completed & the bridges framed. anid the tres abl parade. 

That the lsunials ti) Which Sella oS. HU] Compt Wotlic bye COTTE 


entitled Upon the COMpetlon Of Salab Ubhcotipletedd portloh Of sara 
; ~ = ae 
CNX LCDSTONS, anid WOTLLE 


’ , } ‘ 
yPat*)} EY ty,et os, 490? Agat } , { Pe, asa t as *. 
L Oceli dl WY PR C*CoTT EPO] IRF aRe CULL" ) Fe Ora (‘X- 


_ aa : | ; akan dl j se { ae ee = } , 
tent & \ rile. tO Wt. the about Ob Obie Peed dd deodh Pad) Pythdied rect A 
} cs } } ] ° , . +4 
SCYVCHEV-LWoO thie UIsdhad acres, WHC. Upobh tie Ccobhypiectrobl Of Sale @X- 
rs cay 4] ? oe ee : | 4] 
LCS LOLS, W i] | aye Oy tty THiITiICG Of SIX CHiPs Per were tidied OF thre ‘ 


sand dollars. 
That the Northern Paeitie Ratlrond Company holds & owns 


, ue ots ody sept Liat ly bi a aot ay. 4 vas | : 
agveregate Value Of cla@hit Mon cleht hub reah anak CHaIvtV-tWo thou, 


nearly all the shires of the Colpotl i! tock of Sel ‘al | itil (Company 
and said lirst Division Company, & by virtue thereof has consti- < 


aa wee . = seepssenetan ree mn 


tuted the boards of directors of said Sarat Paul Commany and liars 
. we . om . . B et F P - e - . i] = 
Division Compan td OUb OF bie (Ivechors of lle Northern 
ad . % j . } . " . . 

Pacilie Company : Clretl satel Morelia Lt Im od) thre Services ()] 


iS] suid Northern Pacitic Redilroud Conmosuy. and hh Deen for 
along time past; that all the management & control of the 


finsmees, lands. and property of said Saint Paul Company snd said 
are under the eontrol of said Northern Pacitie Ratlroad ‘Company. 
through its officers and a“erents 


a 4 


lirst Division Company fora lone time past have been and mow 


That the said First Division Company, its officers & stock holders, 
have wholly failed to carry on the construction of said) extensions 


and are now wholl 


? } ’ — . 
V uhable to do so: Awhile OWerlecte to 


if ii are ae { ic, pra- 
vid for t | eoqnctriretio} ial + | 
ida IC COTISTTUG bQ)G] (jj (| j ( wanes ¥ Lode ‘a ies 
1 . . . . } 1 , } ; 4 ° | } l 
ceeds of said extension DOS to that ptirpose, ane Wilille DV such > 
] : ’ " {* } P } } 
hevVicect thie Operations Ol the Coy LCLOL Wer SO StISDpeHcded. also 
, ; att ? : Ra : } 1 “ea } = 
Heele ted to fulfill its duties by Securing the fantads to which the sara - 
WIS EEE », | ‘ i ] :, , 
Pall ui | OLD Pada Lyerel becote ehtttied Dv the completion Of a 
. ‘ . } a | ‘ 
portion ol the sard line aS AO bi tL «locs s pHegiech WwW re 
. rr. } . . —— " } * > ‘7 ij 
fuse. Phiet DV the construction Ol salak Cotmpieted portion Of sara 
ee 
extension thre Salad Pallil tl Coodpidesi ‘aT hie aha Wow ] 
-) or } : : ane , Zz } , : Y 
IS? ClitItieCadd TO Lecelyve hea to nave Type () Ov born (>| \ 
, ) ° 7 
, . ‘ ‘ } } } 
hadads, to Wit, to the abious Ol toed [| hu L Lihou- 
sand and six hundred thousand ac | | ntivueus to such 
> . , = = pe) ee ee . } ' i 
completed portron eond whieh. with SILIGL CN LCTISIONS Compprerted, WOULC 
: > | 1? , , , : ] 
be WOrth at feast IN Phe ber acre, DUE that the sala 


OS a hh... 
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— | , , " . 7 ‘ ] . . | yyt? par } . 
sid eXtension Pmorreave Mave Cache UlLTELrL neolected tO SCCULre sid 
F - * «3721 ij : | >>} ly j 44 ; ‘tact t _ } | | 
Pinas. ol cui * {oi tide tfa OF 4 SLCC ULL €] he] chide Pile “L1LCH) ellie Ne ll the 
| } iz. _ } — + wore +] ly t i | ys + | ¢ | Tey 

dha OHNE ahleb PPOCUPTIO thre lists thereorl, so tinat the tithe to sueh 
] = . a ee an i Pez 7 > ] ‘ 
lanes ties MWeVer Heconie ADSOlLUIteLryVy Vesteck i salad Saint Paul ( Oln- 


pany, 

Thiet sue) Lie oloet lisis been 1) the rite rest of ania lnstivgated and 
procured by the satd Northwestern Pacific Railroad company, and 
In fraud of the melts of the bondholders under said extension mort- 
gale. Vhravt serch Nu tiie Mh) Paerfie Realroad Company applied for 


preil Nts for parts of sala lables ane actuahive obtamned the issue Ol such 


® Bed ’ 1? * 4 ] i | Bra | 7. = Dt iyi -) | ‘ j ’ } 4 ‘ 
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That the said Northern Pacific Railroad Company has given 
notice of its Intention to take proceedings to resist or reverse the 
sald determination of the Secretary of the Interior, and said last 
named COMpAanyV las att mipted, and still threatens to attehapd, LQ de- 
feat the land erant of the Saint Paul and Paeitie Ralroad Company, 
In Whole or in part, in order thereby to make tl 


} } - : : ‘ 
ke tabeds Wlilel) Were 


appropriated by the aets of Coneress to the St. Paul and Paeitic Rail- 
road Company free ancl avallable 1) the N rt hae 1}) Pretec [? iilro ic] 


“ } } } . , , . . e 
Company under its own land erant: and snatd Northern Pacitie Rail- 
road Company hisis co-operated in procuring the neelects & delays 
Which have mnteryvened 1 | 


’ » i | » 7 » <7 ’ ; } —s . a & 
ures necessary to secure to the Sart Paul Company MS Propel lands 


4 | . | a . ’ , ee 62 i } ’ ‘ 
lh he WOK OF CONSTLUCTION abd other mMens- 


2 


] at ee : { ws i ae oe } : : ; ~ . 
WWWaer ts lade (rPanit. With vo dike Mytehnt AWaG Geslon, anid bnOW seeks 


—a 


IS6 hirst Division dines of ratlrond re time limited by law 
therefor. 
That said Moorehead. as cit? ( an (>| said I's] Division ( ahi- 


pany, rece ived laree abouulnts of PWN V, proc cds oft <add honds. te le 
applied to the construction of the said extensions, of which monevs 
he appropriated Targe sums to other uses, and did not apply to such 
construction, and he i divers WaVs aha Hanne rs has been unfiaith- 
ful and negheent in respect of his duties as agent. 


i 
rie — = Bios . 9 : ee)" ‘i ; :. : 
Phat Of the bonds SUC UlaGer Sale CNTCHSION mortenee the said 


first Division Company, with the consent and connivance of sat 
Morehead and said George L. Becker. wronetully and unlawfully 
and in fraud of the rmehts of the bondholders under said morteage, 
appropriated and expended the proceeds of one nullion five hundred 


thousand dollars thereof mm constructing and completing the main 
line of sed lirst Division Company, LQ) Wit, its line of road from St. 
Anthony to Breckenridge; and by such appropriation and expend. 
ture of said money the said) First) Division Co. was enabled to con- 


= = ae : ; y tae 4] ] } , : 
struct and complete its said Pebeud dd Leda hid lo secure the lacs apper- 
Lalnine thereto, and without such monev sata company coulda ot 

ae See ener wer, . . ) * 
and would not nAaAVe CONSTVUCLCGE AMEE COED LeLea Sala Thcuibn dine 

i 
— t © a 
LS4 nor secured snid lands. 

iy , ] ‘ va 11) . pion aie Pip 4 >) me ; . ( p a ele * ; 
mit the accounts Of sald lls] rIViIsion OMIM ANV. abet Its 

| . 


— a Mi e : = 
statements or balance sheets from [dre TO TIME Tnetae suhah Isstreadk,. Have 


" btecratal ne ey ee eee i] we 
been obscure, UbIMNeHI@ TDG, Ana Ubsatisinctorv, ane the DuUsitiaess oO 


‘ 


; 
I 

. 7 < ; 
Sala COTM Pati 1}) tical PeSpect ly; S Peel neolrentiy conducted, nicl 


by said statements and balance sheets the company appears to have 
Incurred a large floatin . 
for. 

That the city of St. Cloud, desiring the F 
make a change m the lin [| 


. . . ° } 4 4) ] “Te Bad 
In said city, as an inducement thereto cave that COMPAL y SO COOL OY 


) ’ 


debt, the orlem of whileti is not accounted 


‘ 
— 


rst Division ¢ OM palLy to 


ie location of tis bridge 


j 
— 
— 


in bonds of sed city, On Whiteh ti t= QVriyv dterest Was pavable a 
seven per cent. per annum: that in consideration thereof said chanee 
was made, and said company incurred additional expense of con- 
struction by means thereof; but said bonds were wronetully disposed 
of, and neither thie Interest accrued thereon for one ahicl cl halt VCars 
last past nor the proceeds of said) bonds have been upproprrited LO 


ne re nS aeianniec ames 


Seth cicntinneainiiee ecchaaieh: an oie eciaeteiad adie 


= eer 


AREER Aer ree 
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the payment of said additional expense, or in any way applied 

ISS) to the use of the First Division Company. 
That the management of the business and finanees of the said 
St. Paul Company and said First Division Company has been and 
Is neghgvent, wasteful, and the same will be ruinous to the interests 
of said companies and of the bondholders under any mortgages 
thereon unless this court shall interpose and prevent such mischief. 
That the business of the main line has been and is grossly neg- 
lected and mismanaged to the prejudice of the bondholders; that 
adbone other thines the First Division Company made contraets 
with Till, Grige & Co., and Armstrong and Co., givine them the 
exclusive right to carry lumber and wood over the main line: and 
by means thereof the value pg ber lands alone that line, and the 


price of lumber and wood m St. Paul,and consequently the business 
of various kinds dependent on Ghaecned satae! using timber and 


wood are placed under the control of those parties and subjected to 


them overcharges nnd exactions, and the tratlic of the railroad is 
ereathy impaired: that on said tine and about fiftv miles from St. 

Paul there is a heavily timbered tract, extending about forty 
ISo) milles von g aid line and of about 50 miles wide on each side, 
| railroad tics which are ereatly in de- 
nina, and the timber is wanted in the market for many purposes ; 
that of said tract the satd First Division Company owns 400° see- 
tions; that by reason or by color of said contract and the com- 
plicity ot “OIC of the oftietals Or agvelts of said leirst Division 
has titled for the last three 


Company in the same, sated COTM Paty 

Vedrs LO obtain the benefit of its said tinnber property, and 1s stil] 
suffering great loss by means thereof, and such losses are rem- 
ediless: that said) contracts are for an unauthorized and unlaw- 


ful monopoly, and were made im breach of the law and of publte 
2s } ] : } bd 7 

rights, and they ave proagucmMe Great harm to the business and trade 
as tO thie trathe of thie reitlroad and the lumber 
sing said company to 
rw State government for 
"4 ae oly f° ab ype} Fe yp? «6 " rit 13 ’ ne yor tt } \" | ‘ | ee ly ‘ : ig) 

mredeh OF Ghllarter aha Prue onde HOTTOations, neh hiveady Las MC) 
threatened 1 ~ Minnesota. 


(>| CILIZCNS as Wel 
Interests of the said company, and are ex 
i e 


} ! : :, ; eo Ba il ‘ 
thie qdanever ol ay lhe Praceedec AVAlhst Lyy { 


POLLO ph) the 
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“ 
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That the Heathagwement of said main line fora lone time 

1) prearst has been and new is such as to favor eertal parties 
lhaivine oriadlh-houses lone the line ana Lo the preyudice of 

the farmers and producers settled along the vicinity of the line 
thiect thie COMP any often fails Le) have Culs 11) readiness for eran 
when brought to the railroad, and thereby exposes farmers to the 


: ; 
necessity of a forced sale below the price to such parties having 
erain-louses. 
ry. : 7] i pee + Ls ; : : . 
Phisat there IS ho petter time lett LO] the completion a) sad CNXTCH- 


SIONS. ania thereby Ln ‘urine r the land Cran ; thint it Is impracticable 
to provide means therefor by any legal proceedings to collect 
moneys from, any cory ration or persons, or to recovel damages 


Bice ees pales dehnauent or Hable, and unless this court 
shall interpose by its equity powers and take charge of the trust 
funds and cause measures to be promptly taken for preserving said 
I—17 
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trust funds and securing said land grant, the holders of said bonds 
will suffer great, Inevitable, and remediless loss to the amount of 
miillions of dollars, which such interposition might prevent. 
That the said bondholders for the most part reside in ue 
191 rope, and have taken the bonds and advanced their money 
thereon mainly upon the security furnished by the land 
erant, and thev look now to said land grant and the road when 
completed as their principal security. 

That twenty per cent. of the proceeds of the said S10,700,000 of 
bonds were retained and preserved as a special fund to pay the first 
maturing coupons on the extension mortgage, out of which special 
fund said coupons hitherto matured have been paid, & a sum re- 
mains sutlicient for the pavinent of one or more sets of the COUPOTs 
not yet matured; that the said First Division Company and said 
St. Paul Company are now greatly embarrassed and without credit 
and wholly insolvent, unable to provide the money Necessary to the 
said completion of the road ; and that a large amount of interest 
beeame payable on the said bonds issued under the said main line 
mortgage and the said branch mortgage on the first dav of May 

the first day of June, 1875, which is unpaid, and the First 
Division Company is in default thereon, and has no means 
12 of paving the same. 
That the shares of said First Division Company and of the 
St. Paul Company, to the full amount of the capital thereof, were 
falsely and fraudulently issuedas full-paid stock without any payment 
therefor to the company, and were so issued to some person or per- 
sons unknown to the plaintiffs, by which person or persons the same 
were transferred to said Northern Pacific Railroad Company, which 
reeeived and held the same with notice of said fraudulent issue, and 
paid such person or persons therefor a sum far less than the nom1- 


ana 


nal amount thereof. 
That said Saint Paul Company and said First Division Company 
ale wholly without the means or eredit to Procure the completion of 
their lines of railroad, and the whole property of said companies 
will not suffice to pay their debts, and the shares of the capital stock 
of said two companies are therefore of no actual value as properly, 
and the whole of the estates and franchises of said two com- 
195 panies constitute in effect a trust fund for the benefit of the 
bondholders alone, and in equity ought to be managed and 
administered for the exclusive benefit and protection of the bond- 
holders. | 
That if the court shall so interpose and constitute a receiver with 
adequate power, and place him in possession with the trust funds and 
mortgaged premises, and C1VE him the hecessary power to procure ad- 
vances of money to complete the extensions upon the receipts or 
vouchers, Which will give a preference to the persons making such 
advances, the plaintifis and other bondholders and other men will 
provide the funds for that purpose; that the amount of money 
req iired for said completion is about five millions of dollars, and is 
so large that it is impossible to provide it by any other means than 
such receipts and youchers; that in order so to raise such moneys 
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it will be necessary for the receiver to be instructed or authorized to 
give an equal lien and preference to all the lenders, and to 
194 pay them interest at such rate as may be necessary to procure 
the loan, and to agree upon the time of repayment, and to 
assure the lenders of the first claim on all the property and its pro- 
ceeds after necessary expenses are discharged. 

That the said trustees in the said extension mortgage have at all 
times utterly neglected to attend to or protect the interest of the 
bondholders under said mortgage. 

That during all the time since the execution of said extension 
morteage the said Morehead has been in the employment and. ser- 
vice of said Northern Pacific Railroad Company, and during such 
time has acted under its control and in its interest, and has utterly 
disregarded the interests of the said First Division Company and the 
interests of the bondholders under said mortgage. 

That during such time the said Becker has been, and now is, 
president of said First Division Company, and has at all times 
known of the acts and doings of said company and of said Northern 
Pacific Railroad Company and of said Moorehead in the premises, 

and has participated In and consented to all such acts and 
bo domes. 

That said Horace Thompson is now absent from the State 
of Minnesota, and cannot be consulted with regard to the institution 
of this suit. 

Wherefore your orators humbly pray that, by the decree of the 
court herein, the said St. Paul and Pacific Railroad Company and 
the said First Division of the St. Paul and Pacific Railroad Com- 
praubey and the suid Creoree L.. Becker nweay each be required tO ac- 
count in this court of and concerning the said bonds issued under 
suid extension mortgage, and of and concerning the proceeds of the 
sales of them, or — of them, and of and conce one any advances of 
money made by any person or persons to said defendants, or either 
of then, Upoh any pledve Or hypotheeation of said bonds, Or aly of 
them, and of and concerning any material purchased with the pro- 
ceeds of said bonds, or with any advances on account thereof, for 
the construction of said) extensions, or either of them, and that 

the court, through its receiver or other proper officer by it ap- 
1S) pointed or design: ited for that purpose, take charge of al 

trust funds and property in this bill of complaint mentioned, 
and secure and preserve the same tor the benefit and advantage of the 
hondholders interested therein; and that the court, by or throug 
such receiver or officer, do or cause to be done all such acts an 
things as Tay be hecessary to be done to secure the title in the s a 
Saint Paul and Pacific Railroad Company, so that the same may 
enure to the security and benefit of the bondholders under said ex- 
tension mortgage to the lands granted to said company by the acts 
of Congress and mentioned in said extension mortgage; and that all 
of such trust funds and property may be, or so much thereof as shall 
lye hecessary for that PULPpose, disposed ot Or sold [oO pay the COS t of 
completing the construction of said extension; and that after “aid 
extensions shall be completed and the title to said bonds secured, thie 
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said extension mortgage may be foreclosed and the said lands may, 
with all the other Properly mentioned NX described iW ssid extension 
MorleaLe, hye sold. ania thie procecas thereof applied ice satisfy thre 
utstanding honds issued under said) extension se ch and that 


pending this suit the court forthwith appoint a receiver of 


197 all the Property, renal ana } rsonal, levies, ae LYTAlts, ania 
franchises oft snd Sen Pia] XN Praecitic ite lt. ('y), covered by 


said extension mortgage, and also of all the property, real & personal, 
lands, land GTalts, & franchises of said I: ist Div Is lod) 4 thes ’ Sant Paul 
and Pacific Railroad Company, and ™ ut iver be forthwith ad- 
mitted into full possession thereof, and that full power and author- 
ity be elven ice) liam LO hold, USC, Pe ail control, nid Operale the 


} 
. | . ‘ 
Stel reece 


same, and that he may be authorized and mestracted to procure nd 

Vallices of whey fo} the specdy a lic sensonabl Comple {lon of seta 

extensions, and to secure the repaVvinent thereof, with Interest, by 

preference on the Property and franelises of the Morteaeed perem- 

nce aanlk tonck Medea onal the arene. hk ae eee 

Ises alle Lrust L111 sSalliah OL all Lid POPOL, aGran' cLdLGd M’PSOTLE » enaet 
] 


: e . < = } . = a . e : 

franchises of said CONTpPabbbes, ali disso tO Miadtnage SUCH CONSTVUCTION 
and completion of siid eXtCHSIONS sos to complete the same by t the 
Ist of Deeember next. with the usual powers of receryvers In like 


cases; and that the court may, by such other and further orders and 
| ‘coserve the 
trust funds and Morteagved us muises and the rights of the bond- 
holders as benetficlarics from loss or prejudice : an : | 


directions as it may deem fit and eevreeable to qUuity, 


ants may be enjoined and restrained from « 
LOS any act r thine I respect of sard morte | 

sesiudion ot the plaintifl’s riehis Lic cl ricihia } Helin 
action, and that your orators may have such other or further relief 
11) the premises cls Play be meet Lhd yust. 

And that Cele I ot Sala defendants. ()]° surely Of them cls lay he 
served with process or appear herein, may be required without oath, 
such oath being hereby expressly waived, to answer all and singular 
the Matters herembetore stated. 

Mavi t please VOULr honors tO GPalit UlbltoO VOUT OPatLOTSs the hist 
eraclous Writ of subpa na of the United States of Aimerica, to be di- 
rected to The Nort he rm Pacitic Railroad Company, The Saint Paul 
anid Pacific Railroad Company, The First Division of the Saint Paul 
and Pacitie Railroad Company, Edmund Rice, Horace Thompson, 
and George L. Becker, « | 


eft rekalda ts, id C“led) of thie lil. there hy COli- 
mandineg them, and eac 


1 
‘i 
i 
} { - ; ! ree ' 

~ O1 them, AL a cCertaln dav aha thnaer a Cer- 


tsrdn penalty thereim LO De speciiied, } oe vsonaliy 14) Lye anid appeal he- 
fore yvour honors in his honorable court, aad then & there to answer 
all and singular the premises, and to stand to, perform, and 
0) abide such order ana — therein-oas to your honors shall 
seem meet; and that the like process may issue to the said do- 
fendants, Russel] save, Walter C‘uttine. Samuel - Tilden, George 


TT. M. Davis, John P. Yelverton. and William CG. Moorehead, when- 
Utus “ana cis often cls they. ()}° either oft Loe whyerd] Cone OL be found 
within this district, in ike manner commanding them, or cither of 


them, so coming or found within this district, at a dav and under a 
penalty Lo he therem specified, LO be aha appear before Vour honors 


ot 
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in this honorable court, then and there to answer all and sineular 
the pPrehiises, anid to stand La, perform, and abide by such order ana 


decree there as to VOUr honors shall seem meet: and your orators 


shill ever pray. 


GkO. IL. OTIS. 

LN, CLOUGH & WILDE. 

LLAN & WILLIAMS, 
Plaintifi’s Solicitors. 


fot), 
cL dM. 
GILFI 


J. M. GILMAN, 


(jj f Ctl PENe | 


Disrrier or MINNESOTA, ss: 


John S. Barnes, of the city of New York, being duly sworn, 


200) deposes X SAN Ldacat he IX ohe of the i aha 11) the 
a } 1] 'y | : , } . 
bay YORI trib OF COLE PLETAL : thi; it hie leis henrad enc the hore- 
. a eS ‘ 7 1 pee : ae : 4 4 ] : 3 . 
COMI DME OF Coli piadnt & Knows the contents thereof \ tliat thre 


same ds true of lis own knowl) dee, except as to those matters which 
, P } } , . - 

are therem Stated? to te ol dils lhnitormiation ania belief. and as to 

those matters le believes them to be true. 


JOIN S. BARNES. 


Sworh a thbscribed to before mie, the 9th day of July, A. D. 
[Sa 


iH. k. MANN, 
Bi / yf of saved (ire. 


PO] *“hxnipir € 
fevt ASLOL Mortaaae , 


This indenture, made the first day April, 1 the vear ot Our 
Lord Coie thousina eel hundred SCV CHEV-ONE, between the St. Peul 


and Pacitie Ratlroad © ObIpaMVvy, a COPDoOre ition of the State of Min- 
hesota, of thy ist pou rt. and [Lo Thompson a id George S. Becker, 
of Saint Paulo in the sar State L Wi iam G@. Moorhead, o { Phila- 
(ii lyotitaa, 11] the State of Ponisi ewe of the second pracy. 

Whereas the said Saint Pauland Pacific Railroad Company is a 


} 


COPPOratlon of the State of NItrnesotia, duly ereated ana organized 
under the laws thereof, and particula rly under a ae act of the 
Leoislature of said State entitled “An aet to facilitate the Construc- 
tion of the Minnesota and Pacific railroad, and to guns and con- 
tinue the act of incorporation relating thereto,” approved March 
lOth. PS62, and acts sen datory thereof or relating to the railroad 
therein described, approved, respectively, february 6th, LS64, March 
lth, IS64. & March vd. 1S65: 

And whoreas the ais npanyv is duly authorized and empowered 
by law to construct, maintain, and operate the railroads In 
the sill Stat of Minn resol heremiutter pine Sct and de- 
scribed as the branch lines of the Saint Paul and Paeifie 
Railroad. to be constructed from St. Cloud to Saint Vineent and 
from Watab to Brainerd. in the suid State, and for the construction, 
hhtintenanee, nic equipment thereot: LO bore W money and enter 


202 
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Into any and all agreements, and assume any and all liabilities 
which it may deem proper, and particularly to execute, acknowl- 
edge, and deliver a deed of trust or Morteave Upon the said branch 
lines of railroad and the land e@rants connected therewith, 1 the 
manner and form of this indenture; 

And whereas the Coneress of the United States heretofore, to wit, 
hy a certain act thereof entitled “An net act makine Ql errant of land 
to the Territory of Minnesota, in alternate sections, to ald in the 
construction of certain railroads in said) territory, and eranting’ 
public lands, in alternate sections, to the State of Alabanmia to aid in 
the construction of certain railroads in said State,” approved March 

Dd, LSo7, and by a certain other act thereof entitled “An act 
205 extending the time for the completion of certain land-grant 

rallroads in the States of Minnesota and Lowa, and for other 
purposes,” approved Mareh 3d, 1865, oraited to the said State of 
Minnesota certain lands for the purpose of aiding im the construc. 
tion of railroads from Saimt Cloud aforesaid, by way Crow Wing, to 
St. Vincent aforesaid, and also from Saint Cloud to) the waters of 
Lake Superior ; 

And whereas the said State of Minin sOLa, by the legislative acts 
thereof aforesaid, eranted the said) lands applicable to the construc- 
tion of said railroads from Saint Cloud to Saint Vineent, and from 
Samt Cloud to the waters of Lake Superior to the Saint Paul and 
Pacific Railroad Company, as by reference to said legislative acts 
will more fully and at large appear: 

And whereas the Coneress of the United States aforesaid, by an- 
other act thereof, to wit, an act entitled “An act authorizing the St. 
Paul and Pacific Railroad Company to change its lines in considera- 
tion of a relinguishment of lands,” approved March 3d, IS71, enacted 
and declared: “That the St. Paul and Pacific Railroad Company 
may soalter its branch lines that, instead of constructing roads from 

Crow Wing to St. Vincent and from Saint Cloud to the waters 
204 of Lake Superior, it may locate and construct in lieu thereof 
au dine from Crow Wine to Brainerd, to intersect with the 
Northern Pacific railroad, and from St. Cloud to a point of iter- 
section with the line of the orleiia frant abt or hear Ottars Tail or 
Rush Lake, so as to form a more direct route to Saint Vineent, with 
the same proportional grant of land, to be taken In the same man- 
ner, alone the said altered line, as is provided for the present lines 
by existing Jaw: Provided, however, That this change shall in no 
Piahbwver ehlaree snd grant, aid that tliis Lc shall only take ellect 
upon the condition of being in accord with the Legislature of the 
State of Minnesota, and Upon the further condition that proper re- 
leases shall be made to the United States by said) company of all 
lands along said abandoned lines from Crow Wine to Saint Vincent 
and from Saint Cloud to Lake Superior, and that upon the execu- 
tion of said releases such lands so released shall be considered as 
Mnmediately restored to market without further legislation ;” 
And whereas the act of said Congress last aforesaid was In con- 
formity with the legislation of the State of Minnesota, and 
205 particularly with the act thereof aforesaid approved Fcbruary 
Oth, 1864: 


b. 


, 
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And whereas the company has duly accepted the act of Congress 
last aforesaid, and duly resolved to alter and relocate its branch lines 
of railroad, as there provided, and to execute and deliver the ‘re- 
leases of the lands along said abandoned route therein mentioned: 

And whereas thesaid party of the first part has entered intoa certain 
contract, bearing even date herewith, for the construction and equip- 
ment of said railroads from Saint Cloud to Saint Vineent and Watab 
to Bramerd with a certain other company of the State of Minnesota 
known as the First Division of the Saint Paul and Paetfie Railroad 
Company, bemg a corporation created and organized under an act 
of the Leoislature of the said State entitled “An aet to amend the 
charter of the Saint Paul anid Pacilie Railroad Company,” approved 
lcbruan Oth, ISO-+4. and in and by such contract the last-mentioned 
COMIPauy lists aerecd to loun and adyvanee to the said party of the 

first) part, or for its use and benefit mn the construction and 


WAULE equipment of said rediroad. the sum of fifteen millions of dol- 
lars in bonds of the said company, payable and secured to be 


paid us herematter desertbed, and the sala Parly of the first prearr has 
agroced to assume and secure the payment of the said bonds accord- 
lhe to the terms thereof: 

And whereas, pursuant to such construction contract, and in due 
contormity therewith, the said First Division of the Saint Paul and 
Pactic Ratlroad Company has duly resolved toexecute and Issue Its cer- 
fain bonds oy obligations of Ole thousanea dollars each, pavable LO 
the sad parti s of the ~econa preurd thereto aus trustees, or to bearer, 
(>) ) thie first day of January, 11) the Vear of our Lord OlLC thousand 
nine hundred and one, and bearing interest at the rate of seven per 
contum perannum, pavable semi-annually, on the first davs of Janu- 
arvand July in each vear, in the lawful money of the United States, 
if demanded in New York, or in British pounds sterling, at the rate 

of four shillings, British money, per dollar, if demanded in 
POG London, at the Option of the holder. 

And whereas the said bonds, or as many thereof as may 
he HeceessaLry, are LQ. be Issued sunid neeotiated for the Purpose of pro- 
curing menwis to construct and equip the said) lines of railroad, and 
are to be equally and rateably secured hereby, without discrimiaina- 
tion or pred rence between them, on aceount of the times of actual 
Issue or nevotiation: and whereas the said bonds are all of like 
tenor anid date, anid 11) the form followine: 


UnNrrep STATES OF AMERICA, S1.000. 
{ Vienctte.) Startle of Minnesota . 
(Vienctte.) 
Leis Mortgage PRond. 
Upon SES miles of railroad and 2,217,200 aeres of land. 
No. 
Issued by the First Division of the St. Pauland Pacifie Railroad 
Company to construct roads from St. Cloud to St. Vincent, and 
fron Watab Lo Dreinerd., 


POS Know all men by these presents that the first division of 


COE ARAN i REN AN EO Be 


VEY bel RAD) 


Te Qa rae Te RR aS 
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the St. Paul and Pacifie Railroad (Company is indebted to PTor- 
ace Thompson and George L. Beeker, of St. Paul and William 
(Cr. Morehead, of Philadelphia, (Pustees, OF bere roan the sum of one 
thousand dollars, lawtul hiohney of the United States of Ameriea, 
which said sum the said company hereby promiuscs to pay the said 
trustees, or to the bearer hereof, (ot) the first day Of January, 11) thre 
vear one thousand nine hundred and one, i the lawtul 
aforesaid, at its office or agency IN it P | 
British pounds sterling, at the rate of four shillings per dollar, at 
the AQCNHCY oft the seud COMP ay In the city of London, lenelanad, Ul 
the option of the holder. with Interest on the sated prined pel SUblhh al 
the rate of seven per cent. per amrmuny, pavabie sch-ann ually, Ct} 
the first days of January and July in each vear, in the lawful money 
aforesaid, on presentation and surrender of the coupons hereto 


> 7 
| 


annexed, as they severally become due, a the said office or 


ageney in New York. Ol pavable 11) british pounds ot rling, cll 
the rate of four shillings for each dollar, on presenta- 
209 tion and surrender of such coupons, respectively, at the 
banking house of Robert Denson w O.. 1 Loneon, ne 


| 


: : i. = } ' .- a t : { ] | 
land, at the Option OT thre holder, Willen preaNeriie Hb Ob Tterest stiail 


in all eases be made without deduction or abatement of anv teams 
or other tax Imposed or to be Imposed or to be iuposed by the Coy- 
ernment of the Loniited States, or uli \ law thi reoft, and whie Like sd 
COMMpPany lawfully nieht deduct from sueh lhterest, tO Pav over to 


any officer of such Government.it bere understood t! such taxes 
are to be paid by the said company in addition t ch, TRACerest: died 


it Is hereby expressly declared and aereed t] in case cdlefault shall 
be made in the payment, as aforessid, of ai lnd-annual tistall- 
ment of mterest on this bond, and such tistuliment of tnterest shall 
remain unpaid and im arrear for the period of six months after th 
same shall have become due and bee hianded, the pra lo aot 


this bond. as well as of “ill the bonds of the series af ee eS * 
OC, shall hecome anc be due and poet \ Lyle mhdnectisrte yy) bony THT ct. 
nevertheless. LO the provisions 11) thisat i + lisud ft (>| tha Char «| oft {rust or 

morteage herematter mentioned, | 


216 This hond Is Ole of cl SCL - oft fitter 1} thousand bonds ot 
like tenor and date, number d consecutively from 1 to 1 O00). 
inclusively, and amounting in the ageregate to fifteen millions of 


dollars, and the payment of the principal and interest whereof is 
secured hy cl certain deed of trust Or Mortoenee bearins CVCTI aut 


herewith, duly executed anid delivered ly the Saint Pel 
Railroad Company (beie the Corporation oWhlhe thi 
the construction of Which these bonds are issucd) to the said LLorace 
Thompson, Crcorge ba Becker. aia Wiallisamn Cy, Moorhead, [huistees, 
and which CONVEYS to the sutd trustees certain rallvords Which the 
sald Saint Paul and Pacific Railroad Company is authorized to con- 
struct and Operate 1 the State of Minnie “Olea, to Wit, a riilroad from 
at or near Saint Cloud to Saint Vineent, being a distance of two 
hundred & ninety-three (293) miles. more or less. and a rail- 


road from Watab LO Brainerd, bee Fy distance oft fiftv-five (.).)) 


a | ’ e 
C rablroad ter 


j 


miles, more or less, tovether With the equipments suid ap purle- 
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nanees of the said railroads, respectively, and the rights, priv- 
211 Heees, and senna’ pre eagee respectively appertamineg, 

and which CONVEYS al Iso the said trustees all the right, title, 
and interest which the seston last afores wid now has, or shall or 
mav hereafter acquire, by the construction of said railroads, or any 
part thereof, or otherwise, in, to, or concerning certain lands situate 
In the said State which were heretofore granted by the Congress of 
the United States to aid in the construction of sueh railroads ; 
acts of the said Congress, approved, respectively, Mareh od, 1857, 
March ord, 1S65, and Mareh Srd. is71, the extent and agereeate 
area of such lands to which said) company will become entitled b: 
the construction of said railroads, under existing leeislation, bemg 
estimated at two millions two hundred and seventeen thousand ana 
two hundred (2,217.00) acres, more or less. 

This bond shall piss by delivery Unless revistered In the hame of 
the owner on the books of the company in New _ t London ; 
Loar after.a reoistration of ownership (*{ rtified hereon by Nee trans- 
fer advent or officer of the COMPA, TO 8 ie iste I’ the reot, exc pol Upon 

the liooks of the COMM Paley, shall be valid, Unless the F ist pre- 
t this bond shall 
COMIN, subject to successive registration of own rship anil 


transters to bearer at the Option of enel holder. 


yt & eodine tradister shall have Lye 1) to bearer: bony 


Vhis bond is made, by the terms of the decd of trust or mortgage 
’ . : ] } +7 } \ t ; _ »? ar «6 ) ] ‘ 1] ‘ ] 
aforesaid, receivable at prub Tih Praveen for anv and all lands em- 
° ° } } : . 7 fs ] 
braced in said deed which may be sold by the said. Samt Paul and 


Pacific Railroad Company, in conformity therewith. This bond 
shall not become valid or obligatory until authenticated by a cer- 
tificate endorsed herem and duly sioned by the trustees under said 
deed. 

ln withess whereof, the said) con “has caused its corporate 
seal to be hereunto aflixed, and the same to be attested by the siena- 
tures of its president and secretary, and has likewise caused the 
coupons hereto annexed to be signed by its sceretary, this first day 
April, one thousand cight hundred and seventy-one, 
President. 


iN ere ferris. 


Zia Now, therefore, this mdenture witnesseth that the Saint 

Pauland Pacitic Railroad Company aforessud, beme the party 
of the first preer'l hereto, 11) consideration of the premises nicl of 
the sum of one dollar to the said company duly paid at or before 
the cnsealing and delivery of these presents by the said parties of 
the second pert, the receipt whereof ts hereby acknowledged, has 
promised and agreed, and by these presents does promise and agree, 
to and with the said partics of the second part, for the benefit of any 
and all persons who shall or may become holders for value of the 
honds aforesaid, Ob aly of them, or of any COR Pons thereunto clll- 
nexed, that the said St. Paul & Pacific Railroad Company, its sue- 
cessors or assigns, shall and will well and truly pay the said bonds, 
and cach of them, and all interest to accrue upon the said bonds, o 
~uy of them, when the same shall become aise or cause the same to 


1(G)——-} 97 


a BRS ane Mie 


en 


a 
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be paid, unto the parties entitled thereto according to the tenor of 
sad bonds, respectively, anc of thie respective COUPpPOT is thereunto 
i ‘ ’ ; ‘ . 


annexed: but nothing herein contained shall impair or in any 
nwadhwae LP Whatsoever allect the liability of the inst Division 

214 of the Saint Paul and Pacific Railroad Compan Th poor thie sud 
bonds nic COUPOns lo Lire holders there of, 


ther withesseth that for and in consider- 
4 ;° ve : ‘ -1 } {° 4] . 1} 7 Dre } L}eaye ; luly er 
ation of the prehitses, and of the sub OF OFF Qdowar to i GQuiv pata as 
e i 
{ > re 7 att Bach O°T %” oy the first Pysar te) Throse 1" 4aviTs 11) 4 Tr 
AIMOTeCSab, til “CLIC pra Pu {)] iif BRU FRE t Lid ' por sates, 203 CoP CLC] 
. i 

} ] + 7 » i | i a } | . s 20.188 bed | 7 
the better to secure the pavinrehnt of Tie PRTC par oO 

ee a See ee th) amacaiall hia me avable. aee oe pe 
sLniad cued ThTeVrest LHCPCOLL as Tne sabe shladb PeCcOMIe PAaVabole, ACCOPAUTYE 
; S a 


’ (f 1 7 } a1 j ] F 
to the tenor OL Sata bonds allah the CePlis OF TEL COUPOTS LhaecretLo re- 


. } } } : oi ee Bae eee } 
spectively AHnhHnAexed, lists Mpahted, Dbarveamded, allel soiad, “hic by \ Lflese 


- F ° ye 
preschts Mocs Palit, bareain, SCI, CONVEY Liked tTPadiste) LLditaon Laide 
sald parties of the second Dealt as JOIN tenadits., aha bot as tehahts in 
| ‘ sd 
‘ ; bata a 7 ate a 
COMMON, abe to the survivors and survivor Ol tlie sii Parties of thi 
a 4 } lamsec anal « ; ” 6 wel Truk : one — " 
SECO preart, ala thie Hels ahd asslolis Of SUCH SUPVIVOr, @ll abe > 
] + ye : *, , + lay { cnet } oe eee ‘ LS a ("4 ] 
cular that certain rane tne OF rablvoad OF THC Sata Party Of thie 
Level + | 17 | y\a7? ’ mar fipet ‘apr 7 Ly bay eee i 
prec el OV Which The salt party Oi Cie GTPSt part is DV TaAW autire i to 
— Tiel ; ee ee ee oS { { 
eonstruct. ahd Whiel Is to be COtTstructed,, ana CO VU Prot sot Preod dye 
cee eee ae , , 
ator hear the towh of Sart © tou. in thie Cert] VO Sherry te 
-} ea ] ? \ } { err t \"y ‘ } ; i], ie 17} €h, q LAY 7 : we P | tte’ 
212) Lhe POW TL Ol] > cLilht bhicent, dd bbe CULL Iit YY (}i CHOTA ANG s FEGEL 
= } } . 
of Minnesota, bene a distance of two hundred aud ninety 
{AQ : | } | ] : cal 
thar Fe Sniles, mie re Or fess, ald aiso Lbked STOMA thisat rterid 
] ty ais j ¢ } q i | " ’ 7 ] 
other dine oF Tallvoad OF THe Salad ParoVve Ob bbe Pst) = peu) Ol WHICH 
i i 
] ] sa? | . t ‘ 4 | ] ] . } 
Lil uct party of the first part is authorized DbV Taw to constru ld) 
I i . 
} . } } ] ‘ 
which iS tO pNe CoN frucrted., i}iel oO rang) FPOM Wositsy »9 Tr) Pla (0) { 
> 1 ‘ \ ee a ] “a ; 
mOHLLON ly Wav of Crow \\ ne’ tO 1} Llhneral COUEV « C poy 
a } } ' » } 
Wing LO) TILES Ct with Lilt \ PUIPCTID bale li, Pele a adis- 
tanee of tiftv-five (90) miles, more or less. mitemoplated lw thre 
— , ‘ , ] j : Sa ace wr 4 vo ‘ ; 
eqid act of Coneress, approved Mareh third, IS71. together with the 


. } ° FJ *y ’ . 1 

" } 4) ‘ ye? } Bercy. | » ca . ‘ i ’ 4 + . 

equipments and appurtenances of the said) railroads, respectively, 
! ; 


a : 2: } P yj 
and the rights, privileges, and franchises thereunto 1 Spectivery: be- 


longing OP i anvwise appertalhine, or Which shia 

< rere » ae . ' ] . 2 : , es 

time hereafter thereunto belong on Pall VWise appertam 
. i 


] 1] eer : , 5) Sel ‘ + a ee ° ys 4 : 
And aiso ail right, title. wd interest whieh said Paver of the first 


part how leis, ane all nicht, title, "ay te) ~| Which tha <td prec rt\ Oi 
the —— part, its successors or assigns, shall or may at any time 
herenalt r acquire ly reasoh of thi COMStruUCctiOnN Of Sr (| readiposiad ()]} 
Ol elthre . OF of AhnV par of either thi reot, or ott rWIse, il). [O. Or 


; yaar | , 
eonccrning the lands situate, vine, and beine in the State of 


J 


216) \linnesota. Which ave embraced (>) intended to hye enor «| 

il the erants nforesald, or either of them, made by the Con- 
PTCSS ot the United States to the former Perritory ana pres nt State 
of Minnesota by the acts of said Coneress hereinbefore mention dl. 
or either of them, and 
partly oO 
the sar 
construction of the said lines of railroad. or of either or of any peur 
of either thereol, Including In the premises hereby conveyed, and it 
being the true Intent of these presents to convey the road-beds of 


Which have heen eranted by std State tO the 


{ the first part, Or shall Or Way le oranted ()]' conrverved 1a) 
] ° ; . 
{ 


parts of the first Peatrl, 1S SUCCCSSOTS OP aSSIONS, TO sid in the 
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the sat railroad 5 respect ively, and all tracks, bridges, vinduets, Cu z 
verts, fences, depots, stations, station-houses,eneme-houses, car-houses, 
frereht-houses, wood-houses, machine shops, and other shops, and 


i 
} 


" . . i } " 

all other structures, buildings, and materials whatsoever, placed 
} " ° ° . } . ] 

aii to be placed on the said ratlroads, respectively, or on either or 


any part of cither thereot, or acquired or to be acquired tor the use 
of the same. and also all loconotives, tenders, passeneer, bae- 

ji” } } }: 

Ay enee, frereht., cattle. and other ears. and all other rolline-stoek 
bia ee 1: = i ti a’ — 
Whatsoever, ana |ib machninerv, toois, Ip rements, filet. and 


materials for constructing, operating, repairing, or re 


ed 
—_ 
—— 
— 


said redlroads, or either or any part of cither thereof, or anv of the 


: 4 : 7 _ ] { ‘ 
CGuUuIpmMents OF appurtenances of the said railroads, or of either or 
i i 
aye — } 1} 2 oe *] 
cll) \ pra Or] elthr |’ thie reok, anal all propertv, vrehits, abet pDrivileees 


Whitsoever appertaining to the said railroads or to eith 
] 


‘ . , i . . : . ] , ] <e 4 {° a . os Fe 
parr of either thereof, now held by the said Pareyv OF The Pst part, 
° . " . ' 1} ae ° ] | 
lis SUCCESSOVrsS OF asslelis, toevether With all ana stneular the tene- 

a ee | | , te t] SF Ede a eae Pee: 
ments, hbereditabents, aha appurcbehnaneces to the said varvoaas, lahas, 
2. Uae 
, ; } ~ y } : : oe . : 
adhd prehiises, or any prcur'l Lhereaod, bDetONeTMG OF nh ANVWISe apPper- 
i ‘ 2 e t & 
ees ee 1] 4 sil +74] mn ) : ies 
tadnde: abet aiso al the estate, right, tithe, miterest, property. pos- 
uty chain atid clowiesil alia lank: on tae iy le oe, te es 
SCSs1On), Chali aha demaha Whatsoever, as Well ih law as ll equity, 
i « 
{ ] } 


of the said Party of the first part, mn. to. and concerning the Sime, 


le appurte- 


i 
} , ! ; ° p ] 
thi SATE prarrbes OF the secoheb part cl POI tehahdts, ana Wot as 
4 " ; f , ; — , } | ’ 
febethits Jhb Cobn1on anid LTRILO thre SUPVIVOrS Ghat SULPVIVOr Of 
o> p + ais F ] ] , } 
> | > at Lhat PreadPcles (>| Chis SCCODLEL PLT, cli | Lit ICTs Ndi assigns 
} { . i | 
Ol Stel) SULPVIVO) Oreyver: Dub a trus Hneverthy =S. 10 ana 
{ } | 1}}° , \ ii | j \ } itl rit ] MD) 
hore tie Uses abet pou Post Soa) WIth tie POWers ANd a ()} Cs fecrelll- 
i i 
e- } 
Hitter mehtloneck ane set forth tliat Is to se 
| Pp 7 } ‘ , ] 1? | ] ] ' + 
Article P’irst. Until detault shall be made by the said Iarst Divis- 
° j > r. . * } " , + 
ion oof the St. Pauland Vacttie Rathroad Conmrpany,. its successors ol 
. . : P tet ,; z. . ey Sar wane yy 
cLSS]O 11S, 112) thre pDavVvineht OF elLiel thre Drie pak Or WteVvest oOo the 
i . | H 
b-4 e 4t ' ; 3 
‘ide bootie Or Some Olle OF threhi. the s: 1c] par Voor thie | st }) cFs.. FI 
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CGuUEpmnichts ana appurtenances Theres ehbved Uda Palichises apper- 
ee . 1. 1. - ee Soe 
tetllihme thereto. ahek to receive, take. nnd cppiv to its ane them own 
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Cie Stibbre Piaddaner abiak With the same ebiecect as lt this deed jad not 
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(>| thVe oThteresSt tO AcCECTUe OL ANV OF Lhe altoresalad bonds, 
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21%) issued or to be issued by the First Division of the Saint Paul 


and Pacitic Realroad Company, when such interest shall be- 


.* ? ,* ? ’ 7 
COT pct mole accoradaie to the tehor ol such bokmetl, or the Lerhis of 


any coupon thereto annexed, and such default shall continue for the 
period of three months; or in case default shall be mace mm the priVv- 
ment of thi De Help of any of = bonds. Or lh ca default shall 
be made tm the observance or performance of any oth Hatter or 
thine in these presents mentioned and agreed, or reqiired to be 

% gn a Se 


ie 


70 JESSE P. FARLEY VS. NORMAN W. KITTSON ET ALS. 


observed and performed by the party of the first part, its successors 
or assigns, or by the said) First Division of the St. Paul and Pacific 
Railroad Company, its successors or assigns, and such default 
shall continue for the period of six months, then and from 
theneeforth, and in either of such cases, it shall be lawful for 
the said parties of the second part, bering the trustees under 
these presents, or for the survivor or survivors of sald) trustees, 
or their or his successors or successor, personally, or by ther or 
his attorneys or agents, to enter Into and upon all and singular the 

railroads nicl premises here by conveyed Or Intended ~O LO by 
2?() or any prearl thereof, and from: thenceforth to lave, hold, pos- 

SCSS, and Use the sald railroads and preniises, anid each anid 
every part and parcel thereof then subject to the len of these 
presents, operating and conducting the business of the suid ritil- 
roads, respectively, by ther ()} liis superintendents, hiadhnae@eVrs, Pe- 
eelvers, and servants, or other attorneys or agents, and making from 
time to time all repairs and on ments and such useful altera- 
tions, additions, and ae biel thereto as Mav Seem Lo them. or 
him to be judicious ; and. to sitlens and reeerye all tolls, fares, 
freiehts, INCOMES, Fe1its., ISSUS, aie profits of thi SalThlie, suid of CVeCrY 
part thereof; and after deducting the expenses of operating the 
sald railroads, respectively, and conducting the business thereof, and 
of all the said repairs, replace os, alterations, additions, and im- 
provements, and a il] pPaVvine his which sere hye miade.or hav be «due, for 
taxes, assessments, charges, or Hens prior to the len of these presents 


Upon thie saad pore Mises, or any arom thereof, as well as rust COIpPehllsa- 
tion for their og his own services, and for the services of such 
221 attorneys and counsel as setae have been by lam or them: em- 


ployed t Oa} |? Ny the HIOHeVS a ISTHE ils ito lc sual to t] le pavinent 
of interest on the said bonds in ee Sie In Whiic x peer Interest shall 
have become and shall become due, ratably to the persons holding 
the roles Sow evidencing the right to such interest: and if after pay- 
ne | 1 full the lnterest whic I) st) all have PLCC 7 on the Srt1d bonds, 


ul utp Hus of the mon vs arising as aforesaid shall remain, and the 


principal of said bonds shall not be due. nor such surplus, or any 
part thereof, required in the judgement of said trustees for the pro- 
tection of the JrPOy de rly, Orel provide for the mestallment of imterest 
next thereatter to fall due, the seme sh: lL | pad over to the said 
party of the first part ; but in case the prine cipal of said) bonds, ot 
any of them, shall have become due, the surplus arising as atore- 
Ssiuld shall be reserved, Lo be Upp lied La) the Pavinreny of sila bonds, 
upon the sale of the said railroad and premiiscs, as provided in the 
next following article of these presents. 
ye A Article Third. In case default shall be made in pavinent 
of interest (1) Sita bonds, Or any of (lem, cls sforesaid, nia 
shall continue as aforesaid, or in case default shall be made in the 
payment of the prineipal or any part thereof of the said bonds, ¢ 
any of them, it shall be lawful for the said trustees, or for the sur- 
Vivors or survivor of the said trustees, or for their or lis successor 
Or SUCCCSSOTLTS 1) the {rust by these Presents created, to echiter Mito and 
upon all and singular the railroads and premises aforesaid, and after 
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such entry or after other entry, or without entry, personally, or by 
ther or his attorneys or alonts, to sell and dispose of the sald rall- 
roads and of all and singular the property, rights, and franchises 
herembefore conveyed, or intended so to be, and which shall be 


then subyect to the lien of these preschts, al public auction, either 


In the citv of New York or the city of St. Paul aforesaid, or at such 
place alone the Tine of cither of said railroads and within the 

State of Minnesota asthe said Lrustees or the survivors Or SUT- 
yp vivor of them, or their or his successors or successor in said 

trust shall designate, and at such time as they or he shall 
appoint, having first given notice of the time and place of such 
sale by advertisement, published mot Jess than three times a week, 
lor SIX successive Weeks In one or more hewspapers in the city of New 
York, and also published not less than three times a week im each 
week for six weeksin one or more hewspapers Inthe city of Sait Paul 
anid also mn thie city of London, and after suel notice it shall be lawful 
for the said trustees or trustee to hike such site Or to adjourn the 
said sale from: time to time, in them or his discreston, and if so ad- 
journing, to make the same without further notice at the time and 
place to which. the same Miay he so adjourned, and to make and 
deliver to the purchaser or purchasers of the said raulroad, lands, 
nid PLrEMALISES, (oy cLLLV prarn'l thereof, ood >} sufficient cdleed Or deeds 
1 the law for the sume in fee simple, which sale made cLs aforesaid 
shall bea perpetual bar, both in flaw and cquity, against the said 
party of the-first part, it successors and assigns, and all other per- 

sons Clamming or to clatm the said premises, or any part or 


o34 parcel thereof, by, from, through, or under the said party of 


the first part, its successors or assigns. And after deducting 
from the proceeds of such sale just allowances for all expenses 
thereof, including attorneys’ and counsel fees and all other ex- 
penses, advances, or liabilities which may have been made or in- 
curred by the said trustees or trustee In operating or miaudntaiming 
the said railroads and premises or in Managing the business thereof, 
It shall be lawful for the said trustees or trustee, and it shall be 
their or his duty, to apply the residue of the monevs arising from 
such sale to the payment of the principal and accrued and unpaid 
Interest on all the said) bonds which shall then be outstanding, 
Without discrimination or prefercnee as between principal — ae- 
crued and unpaid interest, or as between the holders, of said) bonds 
or of any coupons issucd therewith, but equally and ratably to all 
such bond and coupon holders. 
And it ts hereby declared and aereed that the receipt of the said 
trustees shall be a sutlicient discharee tothe purchaser Or pUur- 
225 chasers at such sale for his or their purchase-money, and that 
after pavinent of such purchase-money, and having such 
receipt, the said purchaser or purchasers shall not be obliged to en- 
quire into the application of such purchase-money upon or for the 
trusts or purposes of these presents, or be many manner whatso- 
ever answerable for any loss, misapplication, or non-application of 
such purchase-money, or of any part thereof, or be obliged to en- 
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quire into the necessity, expediency, or wuthority of or for any such 
sale. 

Article Fourth. At any public sale of the said ratlroads and prop- 
erty, or any part thereof, whether made by virtue of the power 
hereinbefore eranted or by judicial wuthoritv, the trustees here- 
under, for the tine then beme. hay bid for anid pPurerase, OF CAUSE 
to be bid for and purchased, the property so sold, or any part 


thereof, in behalf of all the holders of bonds secured by this instru- 
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In their own discretion and not otherwise, 
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and such statement and appraisal may, with the consent of them, 
Ora majority of them, be from time to time revised, altered, and 
corrected, a statement beige in eaeh case filed as aforesaid : and 
the said party of the first part, lis successors or assigns, may at 
any time in its or their own. discretion, and not otherwise, con- 
tract for the sale of any section, division, or parcel of said lands 
SO appraised, aba price hot less than the appraised Vilue thereof. 
according to the last preceding statement of such value, filed 
with said trustees, and approved by them, or any two — them, as 
aforesaid. and shall be entitled to lave such section, division, 
Or parcel of said Jands released from the lien hereof, Upon the 

pavinent to the said trustees of the purchase-money of the 
232 same, not less than such appraised value thereof: and the 

said trustees, or any two of them, are hereby authorized and 
empowered, upon the sale as aforesaid of any such scetion, division, 
or pareel of said Jands, and the payment of the purchase-money 
thereof as aforesaid, to release and convey to such purchaser or pur- 
chasers, or to his or their heirs or assigns, the premiases so sold, and 
thereby to discharge the same from the Hen and operation of these 
presents ana the trusts hereby ereated : Provided always, Phat no 
section, division, piece, Or parce! of said lands shall at ahiy time be 
sold or released as aforesaid below the appraised value thereof with- 
out the consent in writing of all the trustees first had and received 
to such sale. 

And if Is hereby further deelared and agreed thast dhiy of the 
lands aforesaid may be sold, as in this article above provided, 
wholly or partly on credit: Provided, That in any and every 
case of sale wholly OT partly on credit, and to whomsoever the 
sale may be made, the purchaser shall not receive a conveyance 

of the premises sold, or any part thereof, until payment 
235° In full of the purchase-money, but may have delivered to 

him a contract in evidence of his purchase, unless for any 
special reason it shall be expedient, in the judgement of the said 
trustees, or any two of them, to accept from such purchaser a pur- 
chase-money bond anid Morteaee for the adbiount remaunimne unpatd, 
in which case the said trustees, or any two of them, may release the 
sald prem iscs to such purchaser Upon recelvilng from tim the cash 
portion of such purchase-money and his personal bond for the un- 
paid purchase-money, conditioned in double the amount of the said 
unpaid purchasc-money for the PaVvinrent of the same im install- 
ments or otherwise within a period of not exceeding five vears from 
the date of such purchase, with interest thereon, pavable seni-an- 
nually. 

And it Is hereby expressly declared and aoreed thatany and all 
of the bonds aforesaid issued or to be issued by the said irst Divi- 
s1on of the Saint Paul and Pacific Radlroad Company its aforesaid, 
and the payment whereof is intended to be hereby secured, shall be 

payable and receivable at the par value thereof, including 
23-4 the Interest then aecrued thereon Oh accoulit and In) pavinent 
of the purchase-money of any section, division, piece, or 
parcel of said lands which shall be sold as aforesaid, and = said 
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bonds shall, in such payment, be deemed and aecepted as equiva- 
lent, in all respects, dollar for dollar of the principal and accrued 
Interest thereof, to the same nominal amount. 

Article aighth. 11 Is hereby declared and aereed that, for the pur- 
ose of granting and releasing from the Hen of these presents such 
of the lands and premises aforesaid as shall or MeV be sold lth Con- 
formity with the last preceeding article of these presents, the said 
trustees, respectively, may act, and they are hereby severally and 
respectively authorized and empowered to act by agent or attorney ; 
and all mstruments executed and acts done by the agent or attorney 
of any of said trustees duly appointed for that purpose, in respect 
to the COMVEVARCe OF release of lands, which shall be sold) in COll- 

formityv with said article, shall be as valid and. effectual to 
y 4 25 all intents and PUPPoOses, if the same be within the Scope of 

authority of such agent, as if the same were executed by the 
trustee appointing such agent in person: Provided, That every such 
power of attorney may be revoked by the trustee giving the same 
at his pleasure at any time before the execution of the authority 
therem eranted, anid threat each of the scl trustees hav remove at 
pleasure any agent by him appomted: And provided further, That 
nothime here contammed shill be construed LO preven the sad 
trustees from uniting (1) ay OMe OY WOTE Pcrsons cis such ave Or 
AGMCHES. 

Article Ninth. The trustees, or any two of them, shall be author- 
ized to allow reasonable Compensation tO any agents appointed hy 
them as aforesaid, and to such clerks and assistants, if any, as they 
may deem it necessary to cniploy, or as they may deem it necessary 


or proper for the said company to employ, in regard to the sale of 
said lands. as in article seventh provided, and the preparation of 


Contracts anid CONVEVAallces thereot: anid they hay from Lime to time 

allow to be deducted out of the proceeds of lands so sold an amount 

sufficient to defray such expenses, if, in therm judgment, such ex- 

penses be reasonable and proper, and mn just proportion to the 

250 benefit derived by this trust from sales of the satd land: 

Provided always, Phat the holders of the bonds hereby secured 

shall Hot, Tor shall the sald trustees, or either of them, become or he 

Inanyo manner whatever personally lable or responsible for, or in 
respect La), ani such listbilities ()} expenditures, 

Article Tenth. Phe net proceeds of any and all-sales of the lands 


aforesaid, granted or to be granted, as atoresaid, for the purpose of 


aiding in the construction of satd railroads, or any part thereof, which 
may be made ly the said party of the first part, Its SUCCeSSOrS OF as- 
siens, in conformity with the foregoing provisions of this instrument, 
are hereby invio-bly pledged to the payment of the interest on said 
bonds and the redemption of the principal thereof, in the manner here- 
Inafter mentioned; and the said trustecs shall semi-annually apply 
the aid net proceeds, first, to the payment, at maturity, or as soon 
thereatter as practicable, of any installment of interest on said bonds 

for which the said First Division of the Sart Paul and Pacifie 
BY Railroad Company shall have failed to make due provision ; 

and, secondly, to purchase of said bonds at the lowest price 
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or prices not excece li) wa prem it hh yf tel) per Centuha over t] 1c par 
| 


value ther of at \W Hh] (* }) he sald bond — Dhl (Vv Le flered for sile LO the 
said trustees: but preparatory to such purchase of bonds im any 
semi-annual period in which the said trustees shall have funds in 
their hands up) Rvabtn thesia. the said trustees shall, EXCEPT - cases 
where, in thet r jud 


would actions shall make it Inexpedient to meur the expense, give 


rent. the amount of bonds which such funds 


publ ic notice, by advertisement in two newspapers of wood circula- 
2 : | | } ; ;° 7 . " 

tion. in their ju loment. published in the ettv of New York. and one 

HewWspaper pul lished in the eity of London. at least three times a 


ss ce ’ 
Wet k ior TWO SUCCESSIVE week -. Of therm desire to recerlyve pr Oposals 


for | le Sa le to | hen | of this . Bal 1c bore | ~ , wos eh Chhaotunbt as t | le Sa 1a 
funds in their hands may suffice to purchase; and after re eXplra- 

tion of two weeks from the last ubliention of ly notice 
205 thie ‘V s| bel | cl] TDA the sa 1 fin 1c ~ {of by PU ‘hase of s: hid bonds 


at the lowest price or prices at which they mas be offered, 
without discrimination or preference between the bondholders offer- 
ing the same for sale: Provided, however, That if the said bonds 
S| ral] at t he {1 he be] ne bye j Lie ted Ol) { he S| ock cz dieu bee al 1 list Ve a 
known market value in New York or London, and such market 
value shall be lower than any price at which the said bonds may be 
offered pursuant to the notice aforesaid, the said trustees may pur- 
chase thie said bonds at the stoe] 
from parties se nadine proposals to sel] pursuant to such advertise- 
mien. 
And it is hereby agreed & declared that all expenses att tending 
‘hy purchases of bonds and the publication and notification thereot 
may be defrayed by the said trustees from the said sinking fund. 
The trustees shall, without unreasonable delay, cancel the bonds 
so redeemed by them, and surrender the same to the said party of 


i 
4 
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Partv Of the Trst part shiall keep separate registries OF al 
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all reasonable hours and times open to the inspection of the several 
hol i de rs of { he bone { hereby Si eu read. cs We |] as of the sa rd trustees : 
and the numbers and amounts of all bonds redeemed in each vear 
shall be sta ted in the cli val report to be made by the directors of 
the said company for such vear to the stockholders thereof. 

Article Eleventh. The First Divisiaw: of the Saint Paul a 
cific Railroad € om pany shall hereafter keep at its transter office or 
agency In the city of New York. and also at its London agency. an 
cp por apriat , book f for { he tral ister of s: ard by mids 3 na “6 ne Lal =) keep 
al i le Salne J li mCes 2 Cerwu un othe ‘Tt hook ta) le dest rhe ds ty reo} <Ler 
of first mortgage bondholders, and any and every hold ler of bonds 
ride here by shall be entitled to have his name and address, and 
the denominatio and number ot any Ot the: ssid bonds i Lé «| hy him, 

entered 12) such } re oiste 3% Upon prese lit Ine ‘ut the afor esaid ofhice 
240 or ageney a written statement of the said particulars ~joned 
by himsclf, and if required, duly verifying his title to said 
bonds | DV I he por odue ‘tion thereof, or upon ft the written order of the 


~ 
— 
eee 
— 
- 
~—— 
} 


. Cn we cl 
k exchange in either city ustead of 


‘a 


— oe 


_ 
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person last registered as the holder. The registration of the name 
and address of each bondholder, and the denomination snd mnum- 
bers of the bonds bv him held Upon such book. elther in) Yew York 

London, shall aye eyvyidenee of the riehit of the person OO reorstered 
to vote as a bondholder, or to do any other act which by these pres- 
Cots a boOndholder is deelared Vr oray be enti tled t to do iN Pos} ct LO 
the bonds =O) reorstered., leaeh of the trustees shali have tr C access, 


) 


) Se . ’ _— 
aa all reusOohnavie Pours anid Lithies, TO such bond reGistryv, ana shall 
from time to time, on request In writing, be furnished with a copy 

2 } } ’ } . > _ . Ae 
thereof by the said company. Meetings of the said first morteace 


bondholders May he called 1 the hadnaer herematter provid dd. OY 
reh other mode cls Mav he fixed by reculations prescribed Or 
ied by the bondholders, and the bondholders may vote at 
such meetings In person or by Proxy, and the quorum may be de- 
fined, and such other regulations or by-laws mm respect to such meet- 
lies hay be from time to time estab] ished, altered, or repeated 
yay by the bondholders, acting by the majority In interest, as to 
them shall seem expedient; and until the aE Se ate shall 
act such powers may be exercised by the trustees. 

The said trustees, and each of them, shall have the meht to re- 
yur thisat any ack or resolution ot the said bondhol l is affecting the 
es of said trustees shall be authenticated by the signatures of all 
the persons assenting thereto, as well as bya niinute of eH mecting, 
Article Twelfth. The said Party of the first part shall at all times 
keep at its principal office and at tts agencies, In the cities of New 

York nial London, pasate cl record oft all the sil Ss { | 
Which shall be made as aforesaid, and of the prices patd tor the same, 


and the manner in which the purchase-money shall have been paid 
or secured, and of the amount, denomination, and numbers of the 
said) bonds (if any) surrendered on account thereof, which record 
shall at all roasonable hours and times be open to the Mmspecuion 
With the rieht of copy therefrom, ¢ fanyv and all hold rs of thre hones 
lhe ree DV SeCULE “ld: hil the snd Trustees, Or a majority ot thr bh), 

P42 shall semu-annually, to ges in the months of January and 
) tement of the lands 


July tn each year, tile j 1 sntd office a sta 
shall li: ive heen | a» se released from thre 
urine the six months last preceding the time of filing such 

Oh recelved by them tlie reror, and 


— F ca! ak thich ctaten sorel trast 
of the disposition made of the same, which statement of said trustees 


; . a ; 
statement. and of the consideratl 


} 
} 1} } ] , I 45053 , _— . 
Shletll aiso be cul t all reasonable hours and LINES OF Cl to the hspection 


ee ..1 — i is | “Oe: ‘7 
Of Salad hondholders, With the right LO CODY therefrom as atoresnicd. 

; 1} | } : i] ; j 

Arti A ‘% rirteenth. lh) Case detault shall De Made 1 the pavinrenl 


of any pict Nee iistullment of interest t 


bonds, and if such interest shall remain unpaid and in arrear for the 


yecrue OW ANV Of The said 


i riod of six months, or in case default shall be made in the paviment 
of we eee paul of anv of the said bonds, then, in either and every such 
case. if | be the duty of the trustees under these presents, upon a 
ciainitions to them] . writing, signed by the holders of not less then 


. , 
Codie -thaird of { | Le whole umount of Suc bonds then OUTS CaM ne 
245) and upon adequate Indemnity against all costs, expenses, vid 


liabilities to be by said trustees incurred, to proceed to cnfore 
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the rights of the bondholders under these presents, either by the ex- 
ercise of the powers oranted by articles second & third of these pres- 
ents or by a suit or suits In cquity or at law, in aid of the execution 
of such powers, or otherwise as the said trustees, berg advised by 
counsel learned im the law, shall deem most effectual to enforce such 
rights, it beige understood, and hereby expressly declared, that the 
rights of entry and sale hereimbetore granted are intended as cumu- 
lative remedies additional Le cul] othr lV remedies allowed by lew, and 
threat the same shall net be deemed im anv Taher Whatsoever to de- 
prive the said trustees or the beneficiaries under this trust of any 
legal or equitable remedy by Judicial proceedings consistent with 


the provisions of these presents, ACCOrUING to the true intent and 


meaning thereof, 

And it is hereby further declared & agreed that in case any trustee 
hereunder shall, It) violation of the terhis of this article, refuse Lo 
| 


os 


} 


rroceed, Or unreasonably (if lay 11) proceeding, to enforee t 
24-4 rights of bondholders upon requisition and indenmity as 

wbove specified, any or either of the other trustees maw pro- 
ceed to enforce such rights in the manner herembefore specitied, and 
to eCXereise all thie Powers and authorities mn that behalf herembefore 
eranted as validly and effectually as if the erustee so refusing or 
unreasonably delaying had jotmed in the enforcement and exercise 
of the same: Provided always, nd it is hereby expressly declared 
and agreed, that no holder of bonds secured to be paid hereby shall 
have the right to institute any suit or proceeding, in law or in equity, 
for the foreclosure of this indenture, or the execution of the trusts 
thereof, without first giving notice i 
default having oecurred and requesting them and atfording them a 
reasonable opportunity to institute such suit or proceeding in their 
OW) Name, or to procecd tO CXCLEISE the powers heremibetore eranted, 
and offerine to them adequate Midemainity alist thre COxts anid CA- 
penses of such suit or proceeding: and such notification, request, and 


—— 


offer of Indemnity Is hereby declared to be a condition precedent to 
| 


any cause of netion for the foreclosure ay reot ()} thre appotmtmien| of 


a receiver hereunder. 
245 Article Fourteenth. [It is mutually understood and agreed 

hy and between the parties LO this ol } re <chits, anid if Is hereby 
declared, threat the word “ trust ps.” cl used, anid whenever the SLE 
may occur in this indenture, is mtended to refer to and deseribe, 
ana thie same shall 1) all CUSCS be construed LO deed, the PCESOTIS, Oy, 
In case of vacancies In the trust, the person who for the time being 
shall be charged with the execution of the trusts of these presents, 
Whether such persons or person be the said parties of the second 
part, or any or either of them, or successors or a @ successor of said 
parties of the second part, or of any or cither of them, hereunder ; 
and in case of a vacancy or vacancies in said trust, the surviving or 
continue trustee Or trustee shall aye COM pcteril LO CXCLCISC UV 
and ali powers and authorities hereunder hereinbefore eranted to 
the “ trustees,” or to the said parties of the second part. And at is 
further mutually aerreed and declared threat ench of the Saute trustees 
shall be entitled LO reasonable compensation for any sid ull SEPY LCOS 


Writhoe La) thre =id fhMusTeCes oft 
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which may hereafter be rendered by him in said trust, which com- 
pensation the said party of the first part hereby promises and agrees 

to pave; but im case the said) party should make default in 


10 such pavinent, the same may be retained by the trustees out 
ofany trust moneys comme into therm hands, and such rea- 


ole ; } ; | } : r “e } ' } 
sonable sStilid ats sfrevd] be SO PetalHed ~hiall, 


unless the said trustees be 

then in possession of satd premises, become and be a lien upon the 
sald premises, and secured by the trusts of this indenture, to be paid 
by the | . Prcal'l, with interest, for the benefit of the 
r L hieredibetor erente cl. 
And it is farther mutually agreed that the said trustees shall not, 
nor shallany of them, be tn any manner whatever responsible for 
the detuult or miusconduct of cach other in said trust, or for the de- 
fault or misconduct of uy agent or attorney appointed pursuant to 
| neent or attorney be selected with reasonable 
Care, OF for anything vVhatever In respect La) Sud premises or the 
trusts hereby created, except personal misconduct or 


— 


eS . 
SHIPWITIO Ttlh 


these presents, if such 


eross neeli- 
. e. : . * - j . ; 
CPence TT} the execution Of sileb trusts, 
; le i a ees = ee ; 
And itis further piutuellsy agreed thiset tiie Sala trustees, or anv or 


either of them .iiav resign the trust hereby created and be dis- 


i a? 
‘ 


Chareed from: all further dutv thereunder upon giving three 
P47 months notice In writine to the said party of the first part 
] ] 


and calline a omeetine of the bondholders, or Upon such 
*f 


shorter notice as the said party of the first part and a majority mn 
Interest of the said) bondholders mav accept as sufficient; and also 
. " } 


Chrcut thie Salah trustees, or anv or erthy rol them. mavV De removed 


. 6 } . . . , . . } ' 7 . 

Irom offlee by a vote of a MayOrItV Tn iiterest of the holders Ol the 
i. s 4 } . : 

said bonds, the said vote beige had at a meeting of the said bond- 

holders duly held, and beine attested by an instrument in writing 


? ' ' } > ‘ . , ° 
under the diands and seals of the persons so voting > and that in 
Case at any tina herentter either of the said trustees, or any trustee 
. ° . } ° ° ’ } . ‘-* 
hereafter appointed, shall die or resign or be removed as herein 


provided or by a court of competent jurisdiction, ov shall become 
Incapable OL unfit to act In the said trust, a successor to such trustee 
may be appointed by the holders, for the time being, of a majority 
I) Interest of the said hones then outstandine, toa meeting of said 


] Jae 
mondholders [ 


o be duly convened and held in conformity with the 
Provisions of these presents. 


And be it farther mutually agreed and declared. that in case 


" 1 2 = y 
anv trustee hereunder shall die or resi@hh Or be removed 
248 as herein prey ided or otherwise, or become nor COMPOS jnentes 


or otherwise legally incapable or unfit to act in said) trust, 
all of his powers and authorities shall, if there be any of his asso- 
clate trustees continue in office, vest in such assoclhite trustees or 
trustee, subject to the provisions of these presents, until the clp)- 
pointment of a successor to such trustee: and that upon the ap- 
pointment of a successor to such trustee, such successor shall by 
force of these presents and without any further assurance or con- 
vevanee become vested with ane entitled LO eXELCISE why cunicl all 
powers and authorities such trustec so dying, resigning, being re- 


nroyved., (>) becoming HOM COMPOS pnrentes (>) otherwise legally LLICalfret- 
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ble or unfit to aet In seid) trust, was vested with or entitled to exer- 
cise at the time of lis decease, resignation, or removal, or of lus 
becoming HOM COMPOS meentis QT legally Incapable Oy ul fit lo ach as 
such trustee: but. nevertheless, in case of resignation or removal 
the trustee so resleninge Oy bene removed, eunia 11) ease of the 

death of a trustee, the surviving trustee shall, if so required 
249 by a majority in interest of said bondholders, or by 

the new trustee who may be appomted, execute, ac- 
knowledee, and deliver to him a good and suficient deed or 
other instrument to vest mn him all the powers and authorities 
which were possessed by his predecessor tn said: trust as aforesaid, 
under or by virtue of these presents: Provided, nevertheless, That 
i fter reasonable exertions, to be imiopracticabl 


in case it shall prove, aft 
LO apport a trustee in the manner aforesaid, and that the uppotnt- 
ment of such new trustee shall be imeconvemently or unreasonably 
declared, ana tlist such VacCahey 11) Seid Lrust shied] contimue fan the 


perlod of ninetv davs after the existence of the same shall hav 
sie cae Te i a ewe 
been ridsvede known LO adhv beetle’ OF Sala bondholders. cll det to the 
; ic YP , f° F TEL 4 , — i a , y i { { — y | me . . 
Sill Pare Or the Tis part, if Slade COMPCevehHte TOP abs hPOLder Of] 
a . , } 7 y 4 . ; ] y vert ] } 
holders of S211 Popes to thre sumnount Of lot less tha tive hundred 
} ] | . Coe ‘ ' s«f ; ¢ " : r i. } 
Lhousaly MoHars toOappiv to aby Court Obl Corry Hit JU ESscbhietion 
} : ers to f = eer aes 
for the appomntient of a new trustee to fil sue 


, icy | 
reasonable notice to the parties mtereste: Ing the satd party 
of the first part, as the said court may prescribe: and any trustee 
Yo. a ? ee Ngee meee, geeaIP . 3 ee i ee 
lawfully appointed upon such application s | become vested with 
; . * 5 1 . . . 


' ? | } i ‘ sh 2? sh i . } ‘ 1 . 
and be subject to the same DoWers abla AULAOLTITTCS as 1b ap- 


Or : } Ve | 1] 9 , 
20) pointed ly Lie Side DOROLdePrs 1) thi Prbcdhilie) Lforesiud 
| . “ . } ; ae. } ] } } ; } ] } 
And itis furthes CX pVressiv dectared allah agreed: that Wiliecn- 
— , is aes es — | eet 
CVel andas often as any COWTIIIGeNCYV Shall arise Tl Whlelt the aetion 
. ° ° ° ° ‘° } } = » ma } } } 1] } 
Of wu dajorltv im interest of the hotders of said bolas sitath be neces- 
. . . 7 = : } 7 } . 
sary,or in which the said bondholders are herem declared to have 


anv discretionary Voice or power, it shall be the duty of the said 
} 


trustees, and they or a majoritv of then: shall be. and thev are 
es ree ] cm as | a fos ste . (" 1] | | s 
lereby, AULHOTIZed anal required, tO Call a hiectine of ail the bold 


} 

Crs of bonds Secured hereby. to be held 1h) thie city oft N \V Y ork, 
ly advertisement (the CX pense whereot shall Lye cl lisboa dit of 
the said party Of the first pred et Mmereuhnader, and reded\ be defraved, 
if necessary, from the trust funds) to be published three times 
. } on ; ® . 3 } . . ly } 
lk GCaCH) week. lor SIX weeks, in at ieast two PLO Ws pcp Ps OF GVOOd 
circulation amonest the business community i said) citvy and 
Olle HCWspaper 11) thie City of London, Or the <td meeting mwa yV 
} ¥ . } e , s ‘ 

hye called Ih) SUCH other WwthnNeYP as MAV He prescribed lor the (‘dot l- 
vening of mectines Ot Sal bondholae Ps, pursuaht to thie Hravis: 
lons of this instrument: and i defin 

25] being called by the said trustees, ora miayority of them, within 
thirty days after notification in writine to them by any bond- 


} (* es 1] : £ y ey ee : 
Nerelor. TL Shab be Competent OP hl holetey 


' 
‘ 
] 


t of ~ueh) hieel le 


hold Pot the heCeSSILY { 

or holders of said bonds to the agereeate amount of five hundred 
thousand dollars LO call sad bhi tine 11 thre rmbekhe Ll aforesinid. “hic 
bonds shall be come 


cil such micetineg SO COnVEeHed thie hola |‘~ of siid 
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petent to exereise In person, or by proxy, all the powers and author- 
a0 red upon them by these presents, ; 
‘Hieenth. Phe birst Division of the Saint Paul and Pacific 

. 7 : foresaid, to construct and 


2 : : } > } - . , ] 5 , ‘ : ] : ’ ; 
CU} salet radi roads, and it bere con toni plated bv the sara prcdl ty ol 


yf ae - oa, ae 7 ' 
the livstojorrt to lease salad ralivoads to the salad company for a term 
a ae ee 
of ninety-nine vears. it is hereby expressiv provided. agreed. and 
. i . i eo 
= 1 4] ; ee 1] 
qdecharead thiat any ana CYCFY SUCH iCAaSe ~hial be ae all respects sub- 


° re ] Be . ‘ } A r - 
ject to these presents and to the due enforcement and execution 


. i 
‘ ’ . : : ‘ ‘ ; 
F t ‘ i | hoa? t} ’ , ay : - ‘ | > 
thereok, alla tO aib abel Sllneular Thre Prev yy rs, PIG lits. fhlidd trusts lerem 
, ] 3 : ] } cs 
contained: and aitas hereby further provided, agreed, and de- 
cp <) = | } 1] i. 5 = : P . 
Le 2 Chareek thal Gv allah all YORUM -STOCK, «et FULT POTVPCULOE, cure Plel- 
i I 
| yey. Ra 14 -— »% }* tt Das | 542 ,* THer tf t 4 Se rel ee . . + 7 i 
[2 See WY ECL UCH Pe, Yd oy FIC Eke SPUGE MULCEEIT tt) eA Ga 1] ‘Sere Pel ()] Ci if ’- 
1 } | , - } Per npeaee! ] a I a ae a } {* . ] ry ] z 
Wise, SPladi OF Day be eeauired or Turhished for the use of the <td 
| 14 | 7 | | ; | ] a. 
reaudd roads, Or ¢ heroob threba. DN hee seh Ist MVistoh of the sat 
> } | > ae b.. > iy PP } ‘ ; ; 1] ] — jake oa al 
| cLULE lhe elie Reuilroad Cconpad oer da Head. PV The DEre ACEUITSITLION 
at ote ; | | * ne ee ' 
thereol for strech Use, become aha be part and pareebl of the property 
H i + i ‘ 
oon ee ee ee } | — oobi 4 i + 
at rebhbetore granted. anheb become abet be sibreet. da abl respect s, tO 
' . " . ’ i? . ’ . 
thre dleli Qhleh ObDeratlopn thereok, dp thre sie tiiner nied with the 
F ‘. aie’ S | ere ee) : . 
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1 1 } = } i) } t } ] ae ' Dace ll }] } ] f 11 | 
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bord \ ha> 7 nelistd Ob eaeh aha every of Salad bones When thre sane shall 
i i 
} } 1] 4 4 } a 
Pyecoly) bord \ 7k tryed GLEE Thberests thie Peola a <rre hy nterest Sheed from 

i 
} } . } } 
lithe to tlhe nature, accoraine to the tenor of suc bones. respec- 
“3 ! ] r , A = a , ; ; ,; ; } 
tively, and the terms of the several COUP OTIS thereto annexed, 
Fe ) | ' } | " ) 4 1 | ] } ‘ } 47 a t } »)} tf 6) ve 
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And the said party of the first part, for itself, its suecessors and 
assiens, In consideration of the premises, and of one dollar to it duly 
pid by the said parties of the second part, the receipt whereof 1s 
hereby acknowl dered, hereby CoVebahts anid aerees TO anid with the 
said parties of the second part, and thei successors mn the trust ere- 


ated by these presents, that whenever and as often as the said party 
of the first part. 


ITS SUCCECSSOLS OY ASSIO Hs ~thett herentter ran puire ahyv 
] : } . } | ; | ? : cael ] v4 
lenis frotn the Groverhmentvor ft he | hited States, or from the State ol 


Minnesota, by reason of the construction of 4 ie railroads herembetfore 
a4 : . 4] 1] Yr? y\r 

Part door either or any Jat rt of erther thereof, or shall LEquilre aly 
; “4 i. ee — 
other Propert Vv. rlehts, tranechises, or th Mes Whatsoe vel CT- 


24 tain 
either or any part of either thereof, the said party ol 


1 or 


to or for use upon the railroads herembetore ‘anted, 
ie first 
part, its successors and assigns, shall and will acquire, possess, and 


hold the same, and eVeEry part ania parcel ther col, Upon and subject 


Cott cnet 
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to the trusts of this indenture, until conveyance thereof in pursu- 
ance of the covenant next hereimafter contained shall be duly made 
and delivered LO the said partics of thre a cone pray, ()}° their SLCCCS- 
sors in the trust by these presents created, 

And the said party of the first) part, for itself, its successors and 
assigns, hereby covenants and agrees to and with the said parties of 
the second part, and ther SLICCOSSOLTS 1 the trust created ly these 
presents, that the said party of the first part, its successors and as- 
Sslgns, OF the said First Division of the Saint Paul and Pacitie Rail- 
road Company, its SUCCECSSOLTS OF ASSIQUS, shall ane Will diligently 
and faithfully use and apply the net proceeds of the negotiation of 
sald bonds, or such of them as shall be heeotiated, to the con- 
struction and equipment of said rulroads, and: shall and will, in 
each and every vear ensuing the date hereot, also faithfully use 

and apply the net earnings and income to be from. time 
255 totime derived from said railroads, or either of them, te the 

payment of the interest accrume In such vear on said bonds 
when the same shall become due, until all the said honds shall be 
fully paid and satisfied; and that the said party of the first part and 
the said lirst Division of the Sait Paul and Paecrie Ratlroad Com- 
pany, and their respective successors and asstens, shall and will 
from time to time and at all times hereafter, and as often as there- 
unto requested by the trustees under this indenture, exccute, deliver, 
and acknowledge all such further deeds, conveyances, and assur- 
ances In the law, for the better assurin 
the trusts herem expressed, the railroads atoresnid, together with 
their equipments, appurtenances, and franchises and all and singu- 
lar the lands, property, and things hereinbefore mentioned or de- 
seribed and granted or conveyed or agreed to be geranted or con- 


unto such trustecs, upon 


veyed to the said parties of the seeond part, or their successors in 
the trust created by these presents, is ly the stl parties .of the 
second part or their successors in the trust hereby created or by 
their counse| learned 1) the law shiall he reasonably advised, de- 
vised, or required, | 
206 In witness whereof, the said party of the first part has 
caused Its COPPOrate seal to be hereunto atlixed., and the same 
to be attested by the signatures of its president and secretary, and 
the sald parties of the second part, for the Purpose of evidencing 
ther acceptance of this trust, have hereunto set their hands and 
scals, the day and vear first above written. 


5) ei 


27 “ fexuipir A 


, * ¥ ; 
( onstruction ( onlradcd. 


Articles of agreement made the first day of April, in the year of 
our Lord one thousand eight hundred and seventy-one, by and 
between the leirst Division of the Saint Paul anid Pacitie Railroad 
Company, ‘ corporation of the State of Minnesota, of the first part, 
and the Saint Paul and Pacific Railroad Company, a corporation of 
the same State, of the second part, withesseth : That the said parties 
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of the first and seeond parts have promised: and agreed, and by 
these presents do covenant, promise, and agree, to and with each 
other. cls follows, 1a) wit 

q Phe said Pareyv of the first pearl Het aereed, alia does hereby 
lines of railroad 
| Is by law authorized to 
construct and tinintamo and operate tn the said State of Minnesota, 
from) some poin | in the county of Stearnes, 


? 
i i 
‘ ve . 1 } ? . . 2 . ° 
+ a | 7 - ; #i | " , i ) ‘7 ] ’ . y+ 
to Saint Vineent. im} the}eounty of Pembina, being a distance 
. ) 


aeree, to assume and undertake to construct the 


’ 
. va ya ye) 2° 
Lie “COCO Pot 


redo and ninety-three (205) miles, more or less, 
and from Watab. in the county of Benton, to Brainerd, in 

the county of Crow Wine, bene a distance of liftv-five miles, more 
plete, equip, & put the same and every part 

thereof in good runnine order and condition within the time and 
in the manner required by the acts of Coneress granting lands. to 
. in the construction of 
sald ratlroads, to witpan aet of the said Coneress entitled “An aet 
rrant of land to the “Permtory of Minnesota, in alter- 
lon of certain railroads im said 


mete sectiohs, to ala WW the Construet) 
re : ve : ¥ res : Ls RS ] ’ = } 4 a : 
Perritoryv. ane OPerbg ib poublTe pabieis. TW) alternate sectlons, to the 


i ao } } : ; oe a ee } 

State of \ milphch fo gieb ahi thre cotstruction of certian railroads 1h) 
] 4 1 ? e? ? -—— es e ; 

Salah ost py) oe ee VIareh eorel, tata? * ana a eeraini othe scl 


thereof entitled “Amact extendine the time for the completion of 
. } . . ty - au 
re States of Minnesota and Towa, 
‘" | aan 9 ERS. Ce 2 an res 
hii ror QJerrer DU PPOses, cbpProVe Veh ep. I SOs) * clLlici cl COrtaih 
_ 2 


} i ‘ ao } é : 4 A: Pe fe 4 ° 
Other aet thereop entitle An oaet CLULLTROPIZING the Saint 
nme } ~ Pailrosne ' .] lj . 
Zeved nee Lricd oP ake ieee mere (Onl pans tO. Chahwnee ts ics 
a ; me he R-pe oe j —— be 2 } 

lhk COs aderatlon eb oa PCT UESti tne rl Oot derbicds, Approves 

, 7) 410™ oe oa] ok, SOE ee , 2 ' : 
Miarreh ord. iS, loaned ce act (>) aan Lo CiAture ol Sala State ol \lin- 
ee . +] - x i - 
hesota CNecutllhe the trust created OV The salad acts of ( OMess, OV TN 
. 4] - ‘Soe pe ogt on oom 41 - 4: } i. 
rediitlor to thre ebhispositbol of thie elles there mehntpyoned, tO Wt, 


> } . 4 . ! ; eae ] kd 4 { eae 4 } 
ahh aleb OF ti1e@ sala Leoshature entitted An act to facilitate the con- 


a } | lj ] P 
We rabiroaa. ahead’ FO amehna ana COll- 


; 4 } ) 
STV] {? {) iif \I iis eich nad Prev | 
tinue the net o orporatton relatine thereto” approved March loth, 
ay. es ;, 
o< 1 1 : . ! . . - 
PSOv. aie (‘{> mienaatory thereok, o1 relatine to thr railroad therem 


described, approved, respectively, February Gth, L864, March 4th, IS6-4, 


: —-f oh. 2 Soxen +. ae i ci 4 — ee 
ella VIaaredy het. POO), O1 such othes acts as still or may herenitel ay 
Passec by tlre sada © omeress ane thie Sure Legislatures, respectively, 
} } P 1} ] eet . 
<() Tdoreat hit Lidd PAE ENV OOF Ube SCC} EE pra ~HPprkddh osubpeb dna become 
} } | Sit + oe 4] : } ee , : . = 
Vested, ubder the sate aets, with the lead tithe to all ana STU 
| ] | | } , 1. } 4 : } , + | , t ‘?7 ; {" a *. ‘ 
thie dadreds thereby granted to aieab tn thre Construction ol the said radl- 


rounds. or either of them: LHnAat 31S to mv. the sate party of the first 
| 


1] ‘es id Loe 
prcurl Stradi odial WILE. Withih the titn hOoresateb. tb) “OO as Lo periect 

) . ! ° t °* 7 . i° } , } ott ] a 1. - 

the tithe of the said party of the second part to the said lands, 
© . 4 ] ie j } a : a, ae } te : i’ 
250) colstruct ahd orade thie Sadak Padiroaets Tb sections Oo ten miles. 


lav the same with tron. rails. a: required by law, with all 


a 


necessary switches, side tracks, and turnouts, erect and build) upon 
& in connection therewith all necessary bridges, viaducts, culverts, 
fences, and other structures, ane all depots, stations, =tation-houses, 
car-louses, cneine-houses, fretelit-lhouscs, wood-houses, machine and 
other shops, and put upon and appropriate to the ase of the satd rail- 
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free from all ineumbrances, except the deed of trust or mort- 
MaALo' herematter mentioned, all locomotives, tenders, Passchnoer, lie 
| ht, and other cars, and other rolling-stock which may be 
necessary and proper to accommodate the business thereof, and in 

pects construct, rae eam furnish, and cquip the sard rail- 
ronds, SO that the same shall | 1h) respect LQ the road-bed., reilly, sunicl 
superstructure thereof, and so far as the business shall require in re- 
spect LO thie Cl uy] hiewnt thereot ania tha facilities 11) the transaction 

| less, In good order and condition, and equal im: all 

2610 spects to the railroad heretofore constructed by the said parts 

ot the first prc between st. Peru and Wratab: anid the Std 
party of the first part undertakes such construction and equipment 


— 
~ 
— 


fee bla skaes 
oe 


) 
. i : 
—— — 


of said railroads on the following terms and conditions: that is) to 

Phe said party of the first part shall execute, issue, and offer for 
sale ahicl bear tiation il SELICS Of bonals, amounting 1) thre AVE PECAATC 
to fifteen million of dollars, and consisting of fifteen thousand bonds 
of one thousand dollars each, & bearing date the Ist day of April, 
In the year one thousand eight hundred and seventyv-one, and pay- 


able on the first shes of January, in the year one thousand nine hun- 
dred and one, dai | money of the United States, im the city of 
New York, or in British pounds sterling in the city of London, at 
the rate of four tis al tiow per dollar at the option of the 


holder, anid bearing interest at the rate of seven per centum per an- 
nun, pavable scnu-annually me the owt money of the United 
States if in In New York, or in British pounds sterling if 
demanded in London aforesaid, at the option of the holder of 

262 the coupons representing the same: and the said party of the 
second part shall and will for the benefit of the parties who 

may become holders of the said bonds assume and secure the piay- 
ment thereot by the execution and delivery to trustees of a deed . 
trust or mortgage of and upon all and singular the said railroads so 
to be constructed with their respective cquipments, appurtenances, 
and franchises, and also of and upon all right, title, and interest now 
held and herealter LO be acquired Dy the aiaial parev of the second 
part in and to the lands granted, or to be eranted, by Congress as 
aforesaid to aid in the construction of said railroads, or either of them, 
which deed of trust or mortgage shall be in the most approved form 
for the purpose of securing the payment of said bonds and all inter- 
Cb LO a crue thereon, and subj caer to said deed ot {rust or morteage, but 
not otherwise, the said party of the second part shall execute and de- 
liver to the said party of the first part, and the said party of the first 
part shall receive and accept alease of the sud railroad tor the term 
of ninety-nine years, the said party of the first part agreeing 

“bo to operate, Maintain, and supply from time to time wns aul 
— hecessary and proper equipment the said railroads, and to 

Lp Pus semi-annually ahy hic all hel earnings ana atoieomnate the 
ud railroads to the payment as the same shall fall due of the in- 
terest on said bonds, and if in any vear after paving in full out of 
the said net earnings all interest on said bonds which shall have 
become due a balance of the said nett carnings shall remain to pay 
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over the same to the trustees for the time being under the decd of 


trust or Miorees LC aforesaid Securing’ the pavinent of sd boniels, LO 
be by the said trustees used and applicd in the payment of interest 
on said bonds, and the redemption of the principal thereof, in the 
manner provided in said deed of trust or morteage in reference to the 
hel proceeds of the sales of the lands erantees by (one ress to idl in 
the construction of said railroads therein mentioned: Provided, how- 
ever, That when all the bonds aforesaid shall have been fully paid 
and satistied, principal as well as miterest, or due provision made im 

money for the payment thereof, then, and from thencetorth, 
2054 ll net carnings of the said) railroads, or elt 

nwuning many vear after paving the expenses of operating 
and maintaining the said railroads during such vear, and carrving 
on the business thereof, shall. within a reasonable tinve after the 
close of such Vear, be pata over to the said pareyv of the second preurl, 
tO ahh abount equal, sO) feuy iis suel hel Caurnines bitet sullice, LO a 
dividend of six per centum upon the whole aggregate amount of the 
capital stock of the said) party of the second part now issued and 
Outstanding, 

Il. The said prareyv of the second Parl rerees tosutler and 
sald party of the first part to enter into and upon the sar 
for the purpose Lot | constructing, completing, and cquipping the 
same as aforesaid, and for that purpose to exercise all the rights, 
privileges, and franchises of the said parley of t 
respect thereto: anil the sald party of the SCCOLLE prey PrOMLISCS cLlial 
agrees to execute Upon sald ratlroads and upon its tithe and 


c _~ ° ° } } ; . 2 - ‘ —_ 
2th.) interest in the lands evranted or to be oranted Ly\ ( OHETCSS aS 


MPP the 
~ 
Proruets 


rel 


. ° 4 (* ‘ } } oe ° 
aforesaid, ral deed of trust or biorloeave as adioVesala., ana subject 


— 


to such decd of trust or mortgage and to all and singular the pro- 
Vistons and requirements thereof, to lease the said railroads to the 
Sad party of the first [ part J. anal suffer and pn rmait the said pParey of 
the first part to operate, maintain, and enjoy the said) railroads for 


and during the said term of ninety-nine vears, applying the net 
earniies oY COME there of as herernbetore sbi cL, 

ln witness whereof, the satd partics of the first and second parts 
have caused them respective COPPOLrate sculs to be at reunto allixea 
and the same to be attested bv thie slonatures of their respective 
presidents and secretaries, the day and year first-al | 


($870 RDaTULCS OLLILLecL. ) 


Signed and sealed and delivered mm the presence of 


CHARLES NETTLETON. 
‘“ EXHIBIT B.” 
Lease. 


This indenture, made the first day of April, In the Vear ol our 
Lord one thousand cieght hundred and seventy-one, by and between 
the Saint Paul and Pacific Retlroad Company, a corporation of the 
State of Minnesota, of the tirst pear, and the lairst Diviston of t! 


WANE 


ne 


hin ndaehinte aoe 
TTer Paes agumaen mere 


. a 
i DP 


Saint Paul and Pacifie Railroad Company, a: 

State, of the second part, withesscth : 
Whereas the sid pare vy of the second pre 

bearing even date herewith, contracted and 


party of the first part is b. 

and operate in the sidl State of Minnesota 
near Sant — In the county of Stearns, to 
COUNLY of 1 Mi byinien. Tor cl) | 
a mniiles, more or tess, and from Wz 
Benton, to Bra rloin the county of Crow \\" 


by the acts ot Coneress erantinge lands to thi 


20S tioned, to wit Jan oact of the s:id Ie: 

act to facilitate the const ruction of thy 
riulroad and to am 
Ine thereto,” 
thereof or clatine to the ral ee therein cb 
S| ect vely, i lyr Wary Oth. TS64, Marvel lthi, J 
IS65, or sueh other | 


! . ) 
wt and continue the aet 


approved \ Lear 


icts as s 


<4 


them. 


i 

the year one thousand cight hundred 

able Ol) ft hie first day of January. 11) { he Vi 
? ° : ’ } ‘. Y 
hundred and one, in lawful money of the U4 


New York, ¢ 


rin British pounds sterling 
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undertake the COnNStLVUC t1On ot t i lines of Ta 


to Colstruct., m 


‘ ‘ {~-@ry\ i ‘ —— . " 
of fiftv-five (0.0) maidbes, more or Less, ane 
yAnY and put the sameand wef every part th 


} ee ee , Pe 
orderanad concditton wit lii edie Gahe abet Ta 


AY lnesotia to ald dha the construction Of sada rarer 


ar OLE 
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‘orporation of the same 


nereenent 


iis, by an 


1 | Hoprece| [QO adsSstline and 


ilroad which the said 
Liditadn, 
poitut ab or 
Sait Vineent, m the 


% , 
(PT) ered ania 


clistane  S 


} 
(| i) COTM PLE eCqulp 
Tomas } od Pubes 


sits | lroads. to Wit. an act ol 
the said Coneress entitled “An act mak Ihe aorant oft land to thi ‘Per- 
ritory of Minnesota, in alternate sections , » the construction 
of — railroads mm sald Perritory, and ¢ public dames, mn 
alt Tnate sec LOLS, LO the state of A lecboevtiaa tQ) 2 Live NISL 


*] } . a ' 29 } > } es | 
ot certain Vaddivoadas Tb Salah SENG. approved Vere dy erred. | 54,8 | 


certal 1} other net thereof entitles "Ah net OX yr the time to 
the completion of certain land-grant railroads in the States of Min- 
| | . ee 7" 

nesota and Lowa, and lor other y MIP poses, by ved Mareh ord, bS6o 

| | 

and a certam other act thereof entitled “An t authorizing thr 
Saint Paul and Pacific Railroad Company to ts lines 
In consideration of a relinguishment of lands. approved Mareh 
ord, IST1L: and the acts of the Leeislature o dl St of Miun- 
hnesota executing the trusts created by the said of Coneress 
or In relation to the disposition of thi Is therem men- 


— } >, 

Lil { 

’ } 
} . i> 
his DAE ‘ee PE PCr 

} ] { : 
bial { Pre heralLOvY 
C3 lone mproved l‘¢'- 


said Congress and the said Legislature. respectively, so that the said 
Party of the first prarrt shall ellich Man ben m i t d under the sud 
acts with the leoal title to all ane sin ry larthe lands thereby orante d 
to aid in the eonstruction of the said dines of railroad. or either of 


And whereas the seta party o: the second Pert In adhe by such 
Contract lO} reed to execute, IsSule, bl cyt gm is} li sila neeot) LL Lon. 
a Ser les OL bye mids bot Un Ihe bya thae APY PeEVALE LO fifftecnom Lliiohis of 

holley | waa ant: ie 1 ] ae — 

(OLAS, ald Coll tine Ol diiteehl throtissdiad bolas of olte thou- 
Dirt ' ] ‘ aly, | a yp (’ ‘° ~~ 
20d sand dollars ad, hae a Coon the tirst day of April, in 


hie SCVCTIITYV. brid 
thotis: ann nie 
Hitec Stites 11) he CILY 


thre CILY of London, cll 


hinety- 
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ee ee ateaeiemneneenai rete ee Men 
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livered the deed of trust or mortgage securing the payment of said 
bonds in the said construction contract mentioned. 

Now, therefore, this indenture witnesseth that the said party of 
the first Pernt, for and in consideration of the premises, and of the 
sum of one dollar to it duly paid by the said party of the second 
prey at or before the ehsealing and delivery of these presents, the 
recelpt whereof is hereby acknowledged, has erauted, demised, and 
leased, and by these presents doth grant, demise, and lease, unto the 
siti party of the second part, lis successors and USSTONS, all and 
singular the ratlroads aforesaid which the said party of the first 
part is authorized to construct from a point at or near Saint Cloud 

aforesaid to Saint Vineent, In the said State of Minnesota, 
975) Co and from Watab aforessid to Brainerd, in the same State: 

tovether with the appurtenances of the said railroads respect- 
ively, and the rights, privileges, and franchises thereunto belonging 
or in anywise appertaming, or Which shall or may at any time here- 
after thereunto belong or in anywise appertain. To have and to 
hold the said railroads unto the sad pareyv of the second pert, Its 
successors and assigns, for and during the term of ninety-nine 
vears from the date hereof, it and they keeping and performing the 
covenants and making from time to time the payments mentioned 
In these presents to be by it or them: kept, performed, or made. 

And the said parey of the second part, for itself, Its SUCCOSSOrS 
and AUSSTONS, Covenants, promises, anid aerees to and with the said 
party ol the first precy that the said party of the second peur, 
Its successors and ASSIGNS, shall and will) construct the said e 
lines of railroad to be constructed as aforesaid from, Sait Cloud 
to Saint Vineent and from Watab to Brainerd in’ the time | 

and an the manner herembetore mentioned, and shall 
24 and will from time to tine, and as the same hia Le needed, 
procure ana supply for use Upon the said roads, respectively, 
any and all rolling-stock, equipments, and materials whatsoever 
Which shall or may be necessary and proper for the purpose of 
transacting the business of the said railroads, or either of them: and 
It is understood and agreed, and hereby declared, that any and all 
rolling-stock, equipment, and materials whatsoever which, pursu- 
ant to this lease or otherwise, shall or may be acquired or furnished 
for the use of the said railroads, or elther of them, by the said party 
of the second part, its successors or assigns, shall, by the mere acqui- 
sition thereof for such use, become and be part and parce! of the 
property granted by the deed of trust or mortgage aforesaid bearing 
even date herewith, made by said party of the first part to secure 
suid issue of bonds of the said party of the second part to the amount 
of fifteen millions of dollars, and become and be in all respects sub- 
ject to the Hen and operation thereof in the same manner 
Zio and with the same effect asif such property had been ac- 
quired by the said party of the first part hereto, for such use 
as Isitlso provided and declared 11) the fifteenth article of the sed deed 
of trust or mortgage, and that the said party of the second part, its 
successors Or assigns, shall and will operate and maintam the said 
‘lines of railroad for the said term of ninety-nine years In-the man- 


ner hereinbefore mentioned, subject always, however, to the deed of 
aforesaid, and all and singular the provisions 


trust or 
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thereof, and the powers, rights, and authorities therein granted, and 
that ait or they shall and will in each and every vear, and at all 
tines during said term, until the bonds aforesaid shall be fully paid 
and satistied, use and apply the net earnings made or derived from 
the said lines of railroad, or either of them, or the business 
same, Im and to the payment in the first place of the Interest 


on the 


bonds 


aforesaid, as such 


interest shall 


of the 


seMil-an- 


276 nually beeome due and payable, and, if in anv year after 
the payment of such interest a surplus or balance of such 


het carnings shall 


remain. 


pay over such surplus or 


balance 


to the trustees for the time being under the deed of trust or 


morteaege aforesaid securing the pavinent of stl 


bonds, 


to be 


by the said trustees nsed and applied in the payment of mterest 
on said bonds and the redemption of the principal thereof, in the 
manner provided in said deed of trust or mortgage, in reference to 
the net proceeds of the sales of the lands granted by Congress to aid in 


the construetion of said railroads therein mentioned : 


ene ae 
Provide 


«lL, lhow- 


ever, Phat when all the bonds aforesaid shall have been fully paid 
and satisfied, principal as well as interest, or due provision 1 


nade i) 


money for the payment thereof. then and from thenceforth all net 
earnings of the said rulroads, or of cither of them, remaimineg In 
any year after paving: the expenses of operating and mamtamime 

the said railroads during such vear, and carryine on the 
266 business thereof, shall, within a reasonable time after the close 


of such year, be paid over to the said party of the 


first part 


to an amount equal to.a dividend of six per cent. on the existing 
capital stock of the said party of the first part, as aforesaid, so far as 
such balance may suffice, and that the said) party of the 
part, its successors and assigns, shall and will do and = perto 


< 


seeo nd 


rh any 


and every act and thing mentioned or required i the deed of trust 
or mortgage aforesaid to be by it or them done or performed, and 
at the end of the said term, or other sooner determination 
lease, surrender up the said premises to the said party of the first 
part, Its SUCCCSSOrsS OF ASSTEDS, , 
And the said party of the second part further covenants, promises, 
and aerees to ane with the said party of the first part that the said 
party of the second part, its SUCCCSSOLPS Ol assigns, shall and wall, 
Within a reasonable time after the expiration of each and every cal- 
endar vear during the term aforesaid cnsuing the date 

278 — hereof, furnish tothe said party of the first part, its successors 
or assiens, full, true, and detailed statements of the earnings 

of said railroads and the expenses of operating and maintaining the 
same during such vear, and that anv and all books of account and 
vouchers contamimg, or purporting to contain, the accounts or en- 
tries of such earnings or the expenses of the said railroads, or either 
of them, shall, at all reasonable hours and times, be open to the in- 
spection of the said party of the first part, its successors or assigns, 
with the right to take transcripts therefrom. 


imo | 


In witness whercof, the said parties of the first ane 


<econad parts 


of thus 


tee trum we S 


ee pee ey cere epee 


eS Ae, renee sean ae 
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have caused their respective corporat sents to be hereunto aflixed., 
ana the same to he attested ly the ponaAtures of ther respective 
] 
{ 


presidents and secretaries, the day and year first above written. 


Siened, sealed, and delivered in presence of— 


ZId5 Endorsed: “ Piled July Pith, ES75. If. ie. Moanin, elerk.” 


Minnesota. Tn dequity. 


= — 
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John S. Kennedy, Tenry M. I nd John S. Barnes, who are 
citizens and inhabitants of the State of New York. brine this thei 
supplemental bid, by | | | 
half of themselyes ane a8 
hereimatter referred to, who may come in and seck relref by and 
contribute to the expense of this sui OUTS the birst Division of 
the St. Paul and Pacitie Railroad Company (herematter designated 
the First Division Company), and the St. Pauland Pacific Railroad 
Company (herematter designated the St. Pauland Pacific Company), 
corporations created and existing under the laws of the State of 
Minnesota, and citizens of the State of Minnesota, and other defend- 
ants named in the original bill, 

And thereupon vourorators complain and say that thev filed 
250) therroremal bilbacainst satd defendants and others, as by said 


orignal bill fully appears, in this court Julw Pd. PS75, on be- 


4 


¥ ° . 7 1 
aveoof this court heretofore @ranted., on be- 


} ] } . ae | 1 ’ } 
lal] others. bondholders under the mort 


half of themselves and all others, bondholders as aforesatd, wherein 
they praved for the appointment of a receiver of the property and 
effects of the Stild irst Division Company, nial sic st. Peru anid 
Pacific Company, and for an acco | 


r adbliak Concernine the bones 
issued under and secured by the mortgage of April first, IST71, and 
i ‘ ria qail ; ( i ( l »\ il parr . 7 i LERESVEL ET tii Le i . ollie 


\’ 
] 
i 


. eR eer Ses BN aa — ae eee : - 
annexed to said orien bill, and niarked PON dablol A, hd OF alle 

} . )*} ’ ‘ ‘ . ‘ ‘ } , | } ; | ] j } ] ‘ } 
COMCCTHING thre Proceeds Ol The sales Ob salah Dollis, aha that “LICH 


: } } } ' : ‘ . 
recelverf he empowered LO DOOPTLOW POVeNY bed con Fete said les of 
y ” ] = ; » } ? . ] ' "hg 
road COvered DOV Salad mortoeagve, ana Tor GPenerad reried. 


Phat said court, upon application therefor, appointed one J. VP. 
Farley a receiver of the property and cilect Of the said St. Paul and 


Pacific Company, who gave | 

That vour orators ther 

said original bill by chareine the trustees named in said mort- 

2S] gage, George LL. Becker and Wi. G. Moorhead, defendants 
i 


| ; husses! 
ond and accepted said trust. 


eis 7 , : = j } } } . 
eafter, bv leave of this court, amended ther 


or es ee ee er 2 Ss cial — ; ; 
ACTION, With a Violation of ther said trust, moa 
; e 7 ey ? 
nusappropriation of a large amount of the proceeds of the bonds issued 
} > y ‘ } ° } } 
under and secured ly Sala mortgage, and praving that they | 


moved from said trusteeship, and tor a decree against then person- 
ally for the sum so by them: misappropriated, 


ye - TC- 


That said detendants demurred to said original bill, as amended, 
Which demurvers have been duly sct down for argument, bat have 


] 


net vet been heard, all of which matters fully and at large appear 
by the files, records, and proceeding in suid action in this court. 


209 In the Cireuit Court of the United States for the Distriet of 
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And your orators further show that since the filing of said orig- 
mal bill and the aforesaid proceedings had in said action, namely, 


on the first day of January, 1875, default has been made in the pay- 


ment of the semi-annual installment of interest due at that date on 
the said bonds Issued anal negotiated under and secured by the said 
mortgage, bearing date April first, IS71, and a copy of whieh 
252. mortgage Is annexed to sid original bill and marked Exhibit 
“CO and that a like default has been made in the payment 
of the interest due upon said bonds July first, 1875. 
Phat no money or other means were provided to meet the said in- 
terest which become due January first or July first, 1875, at the time 
or place when or where the same was payable, or sinee, by said 
railroad CoM panics, or cither of them, or dhuiyv one else. 

That on the said first day of January, 1S75, your orators caused 
sever thousand five hundred and thirty-nine coupons or interest 
Warrant, and amounting to two hundred and sixty-three thousand 
eleht hundred and sixty-five dollars, due at that date upon = said 
bonds ania held by your OLrators 1 their OW) rieht, Or as agents for 
others, to be presented for payment at the banking-house of Robert 
Benson & Co., London, England, and payment thereof duly de- 
manded, with an offer to surrender up said coupons upon such pay- 
ment, but that paviment thereof was refused for want of funds, none 

having been provided therefor, and that said coupons or kn- 
285 terest warrants were thereupon duly protested for non-pay- 
ment. 

That vour orators are still the owners and holders of a por- 
tion of said bonds secured by sad mortyage, and are the agents 
and empowered to act in the premises for and on behalf of a large 
majority of the holders and owners of said bonds. 

Wherefore your orators pray that in addition to the rehef de- 
manded in said original as amended as aforesaid the defendants, the 
said Tirst Division Company and the St. Paul and Pacific Company, 
and each of the other defendants named in said original Dill, may 
make full, true, and perfect answers to all and singular the state- 
ments and matters above herein set forth, but not upon oath, an 
answer under oath being hereby waived, according to the best of 
their knowledee, Information, and belief. 


hia the whole principal SU Tr of shld bonds Mav be decreed to be 
Immediately due and pavable, and that an account may be taken, 
by and under the direction and deeree of this honorable court, of 


What is due and owing upon said bonds and mortgage, princip/e, 

and interest: and that each and all of said defendants, and 
254 all persons claimime under them, or either or any of them, 

may be barred and foreclosed of and from all right, claim, 
lien, and equity of redemption in and to said mortgaged property 
and every part thereof; and that said mortgaged property, includ- 
ing everything embraced within and covered by said mortgage, may 
be sold under cdlecree of this court, and that the procecds arisine 
therefrom, after payment of costs and expenses of this suit and of 
such sale, be apportioned pro rata and applied Upon sid bonds as 
payment thercon to that extent; and that the said) First Division 
15 —197 
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Company and said St. Paul and Pacific Company may be adjudged 
to pay any deficiency which may remain due upon said bonds, after 
applying all of said moneys so applicable thereon; and that your 
orators may have such other and further relief in’ the premises as 
may seem proper and shall be agreeable to equity and good con- 


SCcIcice. 
Mav it please Vour honors LO eran Ulito your orators a writ ot 
subpoena to be direeted to the said First) Division Company, and to 
the said St. Paul and Pacific Company and the other defend- 
285 ants named in said original bill, thereby commanding them 
and each of them, at a certam day and under a certain 
therein to be specified, to appear before your honors mn this 
rmonorable court, and then and there to answer all and singular the 
premises, and to stand to and perform and abide by such order and 
deeree therem as to Vour honors shall seem meet : and your OVPALOTSs 


ae 


ee) 


will ever pray. 
GEO. L. OTIS ann 
GILMAN, CLOUGH & LANE, 


Nolicitors ane of ('oupsel for Complainants. 


UNITED STATES OF AMERICA, 
Soutlee ad District of Ne iV York : 
John S. Bares, being duly sworn, deposes and says: That he . 

is one of the complainants mn the foregoing supplemental bill and 

in the original bill therem referred to, and that he has read the said 
foregoing supplemental bill, and that the same is true of his own . 
Knowledge, except as to matters which are therem stated upon in- 
formation and belief, and that as to those matters he believes it to 


be true. 


256 JOIN S. BARNES 


— 


Subseribed and sworn to before me, this 28th day of July, 1875. 
[ SEAT. | EDWARD L. OWEN, 
(/ NS. Cormperssvoree y for tha, the South Vil Dist. of Ne iW) York. 


endorsed: “* Filed August 2nd, 1875. IL. KE. Mann, clerk.” 
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United States Cireuit Court for the District of Minnesota. Decem- 
ber Term, iA. D. 1SS5. 


DrceMBER LS, 1SS5. 


Present: Ifon-. John F. Dillon and Rensselaer It. Nelson, judges. 


JOUN S. KENNEDY cf al. 
Us. 


Tire Norrrern Pacuric RAILROAD COMPANY ef al. 


And now Come the |) len MafTs, and by leave of the ¢ ‘ourt, de fendants, 
by their eounsel, consenting, withdraw their supplemental bill of 
oe ge and it is by the court ordered that the same he, and it Is 
hereby, dismissed, but without prejudice. 


— 
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And it Is further ordered, the parties, by their counsel, consenting, 
that the demurrers to the plaintiffS’ amended bill of complaint be, 
and the same are, continued until the next term of this court. 

And it is further ordered that the motion to make certain trustees 
parties plaintiffs be withdrawn, the parties consenting, 

It is further ordered, the parties consenting, that the hearing, on 
the motion of the plaintiff for the surrender of certain property to 
the recelver appotnted by the COULt, herem be, and the Sabie IS 
hereby, continued until the next term of the court. 


288 United States Cireuit Court, District of Minnesota. In Equity. 
Jesse PL FARLEY 
Us, 
NorRMAN W. Inrrrson, J. J. Pltnn. and Tre Sr. Pacrh. MINNEAPOLIS 
AND Manrropa RAILWAY CoMPaANny. 


To the Tlonorable the Supreme Court of the United States: 

Jesse P. Farley, complainant in the above-entitled cause, and who 
Is also appellant therein, respectfully showeth : 

That on the 15th day of November, A. D. 1SS0, he filed his) bill 
11) equity In the clreult court of the United States for the di 
Minnesota against the above-named defendants, who are appelle-s 
herein, setting forth certain allewed trusts im relation to certain 
bonds of the First Division of the St. Paul and Pacific Railroad Com- 
pany, and certain other bonds of the St. Paul and Paeitie Railrond 
Company, arising from. certain agreements, as to certain bonds in 

said bill stated, as existing between complainant and said de- 
2ISY9 fendants, Kaittson and Hill, and askine the enforcement of 
sald trusts against sad detendants cud =n defendant, The 
St. Paul, Minneapolis and Manitoba Railway Company, to which 
said bill a demurrer was filed by said railway company, which was 
overruled, and to which was filed a plea ta bar by said defendants, 


] l . 1 


KKittson and Hill, which was subsequently joined in by said defend- 
ant railway company; that on the loth day of July, A.D. Tss2, said 
circuit court sustained said plea as to all of said defendants and en- 
tered a final decree dismissing said bill, and that the pro 
controversy In said cause exceeds the sum or value of one lune 
thousand dollars. 

Wherefore this appellant appeals from the whole of said deerce of 
said eireuit court of the United States, and respectfully prays thrert 
the decree of the said eireuit court and. the bill, answer, pleadings, 
depositions, evidence, and proceedings 11) the sad CAUSE hay be SChit to 
the Supreme Court of the United States without delay, and that the 

sald Supreme Court will proceed LO hear sed CAUSE ANEW, and 
“)()() that the decree ot sald eireult COUTLT and every preunt thy reot 


may be reversed, and a deeree made overruling said plea, 
with costs, or such other deeree as to said Supreme Court shall seem 


just. 


JESSE P. FARLEY, 
Pi hitioner. 
GRIFFITH & KNIGHTED, 


te cnn dnsislssthts Basle TAS 


LOO JESSE P. FARLEY VS. NORMAN W. KITTSON ET ALS. 
Dy] fn the Supreme Court of the United States. 
JEssSE P. FARLEY 


Us 
NorMAN W. Kirrson, Janes J. iii. and Tue Sr. Pau, MINNE- 
APOLIS AND MANrroBA RAILWAY COMPANY. 


Know all men by these presents, that we, Jesse PL Parley and 
John Bell, as surety, are held and firmly bound unto Norman W. 
Kittson, James J. Will, and The Saint Paul, Minneapolis and Mani- 
toba Railway Company in the sum of one thousand (81,000) dollars, 
to be paid to said Normian W. Whittson, James J. Lill, ane the Saint 
Paul, Minneapolis and Manitoba Riulway Company, them executors, 
administrators, or assigns; to which payment, well and truly to be 
made, we bind ourselves, and each of us, jointly and severally, and 
firmly 


| 


our and each of our heirs, executors, and administrators, 
by thes- presents. 

292 Sealed with our seals. Dated this ninth day of August, 
A. D. 1882. 

Whereas the above-named Jesse y learley hath taken clita appea 
to the Supreme Court of the United States to reverse the decree ren- 
dered 11) the above-entitled action by Lie cireutt COUT of the Lonited 
States for the distriet of Minnesota: Now, therefore, the condition 
of this obligation is such that if the above-named Jesse PL harley 
tlaeat hay 


shall prosecute his Sud appeal Lar 4 fleet, uh Pay ri] COsts 
be adjudewed OULst him. af he fail on =2uid CUP dp ve al, or fail to bike 


} 


wood lis plea, then (liis obileation LO Le vold 4 otherwise LO remtin 
in full foree and virtue. 

JESSE. P. FARLEY. 
JOHN BELL. 


Districr oF Lowa, U.S. of climerica: 
293 I, John Bell, being duly sworn, do depose and say: Phat I 
ama resident of Dubuque, in the State of Lowa, and that I 
am worth the sum of one thousand dollars. the amount of the pen- 
altv described in the foregoine bond, over and above all my debts, 
liabilities, WV all excliptions “ owed ly law. anid thisut | have Prop 
erty, unencumbered, in the State of Lowa, subject to execution, ex- 
eceding seid amount, and that fam a freehold rin sald State. 


JOHN BELL. 


Subseribed and sworn to before me by John Bell. this Yth dav of 
August, A.D. 1882. | 
[ SEAL. | Hk. Kk. LOVE, 
Clerk U. S. Circuit de Dist. Courts for Dist. of Lowa, 
By ALERED THOBBS, Deputy. 


District or LOwA, ss: 


[. Alfred [Lobbs. deputy ‘ar rk. cis sforesinicl. do hereby certily threat 
John Bell, the surely LO this bond, Is personally \\V ¢ || Know) LO Hie. 


a iti $e SIE ete tig, <Mercams 
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and his financial standing in the community is the very best. I 
would acece jot t his bond or note for 830,000, or over. 
Devt [SEAL | ALERED IOBBS, 
Lye pruty ('/, pf [] iS. Dist. ke Chrreail Courts, Dist. of Lowa. 
The Within ana for vorne hone I~ approved and appeal allowed 
this Both day of \ue@ust, iA. [> ISS2 
GihO. Wl McCRARY. 
(‘ipeust Judge. 


=) UNrrep Sratres or AMERICA. SS: 


To Norhia \WV I ittson. James J. Pill. anid The St. Paul. Mitnneap- 
Olis and Manitoba Realway Company : 
You are hereby cited to appear ata Supreme Court of the United 
States to be holden at bilan aie on the second Monday of October, 
ISS?. tonnswer to an appeal by Jesse PL Farley from a decree of ‘i 


States for t he listrict of \Iinnesota , Ne ade 


} 


cireuit court of the Unites 
aecause Where satd Jesse # dae? Was Colnplairant, and vou, ees 
man W. Kittson.JamesJ. Hilleand TheSt. Paul Minneapolis,and Man- 
Itolos Riailway Company Were 5 stain uid ae lanes CaLlulsec, if aly 
v said deeree should not be aici ris and set aside, and 
‘ourt shall appear con- 


there be, why 
such further proceedin 
fortnable to the rielit therein. 
ln testimony whereof T hereunto set my hand this 2oth day of 
Aueust, one thousand cieht hundred and crehty-two. 
GikO. W. McChRARY, 
Circuil pa 


“iis TO ssa ‘e) L}> rechiie 


- 
1) 


A f ndorsed :] Jesse DP. Farley vs. N. W. Iwittson, J. J. Hall, 

and er St. P.. Mo. and M. R’y Co. Citation. Service of 
copy of the vithin citation Nowr 20th, 1882, is hereby acknowl- 
edecd. CG 'b. Young, R. B. Galusha, solicitors for def ’ts, Nittson 
& ELIT. Bik velow, Flandrean & Squires, solicitors for def’t railway 


COMMA. 


Zod UNireD STATES OF AMERICA, | 
District of Minnesota, } 7 
Cjreuit Court ot the United States. 


LH. 1. Mann, clerk of said cireuit court, do hereby certify and 
return to the honorab le the Sup reme Court of the United States 
that the — », consisting of 296 pages, numbered consecutively 
from Ll to 2G, miclusive, Is a true and complete transcript of the 
records, process, ‘pieatings orders, fi cree, and all other pro- 
ceed nes 1) sed CAUSC, anid of the whole thereof, cs appears from 
| lL eourt: and | do further certify 
have annexed to said transcript, and included 


at 


the original lt cords and tiles of Stud 
and return that 1 
within said pag he, 
SCEV ICE thereo 

li witness whereof T have hereunto set inv hand and aflixed the 


eoul of said eourt at Saint Paul, in the district of Minnesota, this 


} 
i 
{ 
i. 


the orleinal eltatlon, LOU ther with the proot of 


OR eRe eT EE LEONE: 
IAN ceisler uealindene tetnnteenee aes nee eee - = 
oA eA I A a 
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Sth day of February, in the year of our Lord one thousand eight 
hundred and eighty-three, and of the Independence of the United 
States the one hundred and seventh year. 
| Minnesota U.S. Circuit Court seal. | Ht. Kk. MANN, Clerk, 
By O. J. REYNOLDS, 
Deputy Clerk. 


208 [endorsed :] United States circuit court, district of Min- 
nesota. Jesse P. Farley vs. Norman W. Iittson ef al. Return 
to Supreme Court. 

Endorsed on cover: Minnesota C. C. U.S. No. 197. Jesse P. 
Farley, appellant, vs. Norman W. Kittson, James J. Hall, and The 
St. Paul, Minneapolis,and Manitoba Railway Company. Filed 27th 
February, 1SS5. 


Supreme {| our of the | nited States 


Ne bs ude ‘de dmidsGas daa Geen- 
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JESSE P. FARLEY, Appellant, 


is. 


NORMAN W. KITTSON, JAMES J. HILL, and THE 
ST. PAUL, MINNEAPOLIS and MANITOBA 
RAILWAY COMPANY. 


Points Submitted by Mr. EDMUNDS for Appellant. 


Thomas MeGill & Cie: aie Prints rsx, Washington. dD PY 
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POINTS 


Submitted by Mr. Edmunds for Appellant. 


Tarlev, being receiver of the St. Paul Road, had a 
right to purchase bonds and hold them. | 

So holding them, he could lawfully become a stockholder 
in a new corporation founded on the bonds. 


II. 


Farley, being manager under the trustees In possession 
of the First Division Road, had a right to buy and hold 
bonds of that corporation. 

So holding, he could lawfully be a stockholder in a cor- 
poration founded on the bonds which should buy the prop- 


ertv at a foreclosure Sale. 


Il. 


It does not appear that Farlev was a receiver, in the 


suits wherein the decrees of foreclosure were passed. It 


appears there were five such suits, and it is nowhere al- 


leged in the bill, or plea, that there was any foreclosure in 


the suit in which he was appointed receiver, the main ob- 


ject of which was for quite a different purpose, although 
the bill does contain a prayer that the extension mort- 
gage may be foreclosed. (Copy of this bill is found page 
52 of the Record.) 


IV. 


Farley was not a party to any of the suits and had no 
different legal connection with the First Division Road, of 
which he was manager, than that of a yard-master or an 
engine-driver. [fe was simply employed by the trustees 
in possession to operate the line as a working concern. 


Farley had no relations whatever with the foreclosure 
decrees or sales, and no control over them, and ocenpied 
no place of trust concerning either. Te was neither trus- 
tee under the mortgages, nor solicitor, nor master to sell. 
He was merely a person appointed by. the court to hold 
the Possession of the St. Paul Road and to Operate it pend- 
ing the suits. And he was merely an employee in charge 
of the First Division load, under the trustees in possession, 


VI. 


The bill alleges perfect honesty and good conduct on 
his part in all his operations connected with the manage- 
ment of the property, and that the representative of the 
great mass of the bondholders knew and approved of his 
being interested in buying the bonds before the sale of 
them was concluded. 

The bill also alleges that the purchase on nearly all the 
bonds was with the express stipulation that the sellers 
should have the option to decide after the sale, and after 
the foreclosure, whether they would take the price of the 
bonds in cash or come into the new company. 


These allegations are not denied in the plea, 


Vil. 


The plea alleges no actual fraud or evil intent, but stands 
solely on the ground that the position of Farley, as re- 
ceiver of one road and manager of the other, operated in 
law to render him incapable of being interested in buying 
bonds and coming into the new company. 

The only issue of fact raised by the plea was whether 
Kennedy, the trustee and agent of the bond-holders, had 
notice of Farley’s interest. 

This was proved without contradiction by Farley and by 
Kennedy’s letter. The only scintilla of evidence claimed 
by the defendants as tending to show any corrupt conduet 
by Farley is his statement in his testimony, entirely out- 
side of the issue formed on the record, that his interest in 
the bonds and their purchase was not made known to the 


a 7 
2 ae ’ é ¥ ys 8 ry a . Z ; 4 
FR ee - S \ ™ dood m > + Sy ; ae a ‘ 
nS et eee i ee Loy ae, Raw ~s % aS 4 eal” an Ae . 
Ne ahh re #3 “ Pre ee ae! eee Oe ey Ade gk: ae af 1 Ube aS, oe ay Py ae oy ie fo * 
oe fap ‘ GAS: ee oA Pe Nike 8. 8 TA ES SOND a tg ee eke ainte » chy ie a Ae ~ 
é Pak . ‘ nt th a et Bs ee ee Pes: . we : ‘a ps AA ae 
- ieee ses : 3 eden. ae ON a ay > Sale a + gd oS 


ey 


€ 


_ 
xe 


* ie § ~ oF 
en ht ee 


* ee 


4 


court, and not earlier stated to Kennedy, and his motives 
in keeping it secret. 

[If in law he had aright to be interested, the fact that his 
interest was kept secret cannot change the case, unless in 
connection with proof of some misrepresentation made by 
him to the parties in interest, of which there is no pretence 
even. | 

The motive he states in his testimony for silence was, 
under the circumstances stated by him, a pardonable one 
atleast. It wasa fear that arival line and railroad raiders 
holding some of the worthless stock of the company might 
make it a pretext to get a change of receivers, and so de- 
stroy the value of the property by similar wastefulness and 
corrupt contrivances appearing to have taken place betore. 
If the receivership had been changed, his relations with 
the defendants would have remained the same. 


VIII. 


There is no allegation or suggestion of evidence that the 
bondholders sold their bonds for less than they were worth 
at the time. And it appears that the great mass of them 
had the right, if they chose, to come into the new company 
after the sale, but did not choose to do so. ‘his fact alone 
would conclusively repel every presumption or suspicion 
even of fraud in fact, as well as of fraud in law. The 
bondholders had the right, after all was completed and the 
new company organized and in possession of the property, 
either to take their cash or to remain interested as first 
mortgage creditors of the whole property. In this state of 
things it seems impossible to conceive that it is within the 
competence of the defendants to exclude Farley from any 


D 
interest In the new corporation on the ground of his pre- 
ceding connection with the property and in violation of 
their admitted agreement. 


IX. 


No bondholder, no stockholder, no trustee, no creditor 
complains. All were and are satisfied with the sale. The 
defence, therefore, have no standing to set up such a de- 


fence as they have—not a defence of an agreement corrupt 
and wicked in fact, but a defence of incompatability of Far- 


ley’s position with the agreement between them. 


X. 


As to the whole First Division property, Farley had no 
relation other than that of an emplovee to work the line 
under the trustees in possession, and it is insisted that he 
had the same right to engage in buying bonds and in bid- 
ding at the foreclosure sale that any other person would 
have. His employment and duties had no connection with 
bonds or lawsuits whatever. In respect of this First Divis- 
ion property, therefore, (if there are any difficulties with 
the other.) he is at all events entitled to an account. 

GEO. F. EDMUNDS, 
of Counsel for the Appellant. 


SUPREME GouRT oF THE UNiren Stags 
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No, 197. 


JESSE P. FARLEY Appellant, 
Ss. 


NOKMAN W. KITTSON, JAMES J. HILL anp tHe ST. PAU] 
MINNEAPOLIS anp MANITOBA RAILWAY COMPANY. 


Appeal from the Cireuit Court of the United States for the 
Distriet of Minnesota. 


lenny D. Beam, 
Kpwarp D. Cooke, 
Appellants Solicitors. 
(@EORGE TF. le pMUNDs, 
OF Counsel, 
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Now 197. 


JESSE P. FARLEY, Appellant, 
NORMAN W. KITTSON, JAMES J. HILL anp tHe ST. PAUL, 


- 


MINNEAPOLIS anpb MANITOBA RAILWAY COMPANY, 


Appeal from the Circuit Court of the United States for th 
District of Minnesota. 


BRIEF AND ARGUMENT FOR APPELLANT. 


STATEMENT OF THE CASE. 


This is.a bill filed by appellant, who was complainant be- 
low, to compel a discovery, accounting, and the delivery to 
him of certain stock, funds and property in the hands of 
the defendant, the Manitoba Railway Company, the pro- 
ceeds and profits of a joint undertaking carried out between 
the complainant and defendants. The case grows out of the 
sale under foreclosure decrees of the railroad lines and other 
property of the St. Paul and Pacific R. R. Co., and the First 
Division of the St. Paul and Pacific R. R. Co., and the ae- 
quisition thereof by the defendant, the St. Paul, Minne- 
apolis and Manitoba Railway Company, through the use of 
certain mortgage bonds, purchased and held by defendants, 


Kittson and Hill, for the joint account, use and benefit of 


PA 
themselves and complainant, wider an agreement and con- 
tract Which is not denied. The facts shown by the record 
are substantially as follows: 

The St. Paul and Pacific Railroad Company, hereinafter 
stvled the St. Paul Company, was organized under an Act 
of the legislature of Minnesota, entitled “ An Act to facili- 
tate the construction of the Minnesota and Pacific Railroad, 
and to amend and continue the act of incorporation relat- 
Ing thereto,” approved March 10, 1862; and was author- 
ized to construct and operate a line of railway, from Still- 
water, via St. Paul, St. Anthony and Minneapolis, to the- 
town of Breckinridge; with a branch from St. Anthony, via 
Anoka, St. Cloud and Crow Wing, to St. Vincent; and was 
granted, to aid in the construction of said lines, six sections 
of land per mile, which had been theretofore granted to the 
Territory of Minnesota by Act of Congress, approved Mareh 
3, 1So7. (Ree. p. 54.) 

Thereupon the St. Paul Company issued bonds aggregat- 
Ing $2,020,000, secured by mortgages on its main line from 
St. Paul to St. Anthony, and on its branch line from St. 
Anthony to Watab, with equipments, franchises, land grant, 
ete. (Ree. p. 55.) 

The First Division of the St. Paul and Pacific Railroad 
Company, hereinafter stvled the First Division Company, 
Was incorporated by act of the legislature of Minnesota, en- 
titled “An Act to amend the charter of the St. Paul and 
Pacific R. R. Co.” approved February 6, 1864; and about 
that date became the owner of all the property of the St. 
Paul Company, including its main and branch lines; and 
thereupon, for the purpose of retiring the former issues, as 
well as of raising funds to complete the roads, issued bonds 
amounting to $2,800,000, October 1, 1865, secured by mort- 
mA 2Qe ON its branch line from St. Paul to Watab, land 
grants, etc. The greater part of said prior Issues were re- 
tired; but nearly all the $2,800,000 issue were outstanding 


17 


in July, 1873, there being then outstanding in all, on the 


branch line $2,750,000. (Ree. p. 56.) 
The First Division Company also issued mortgage bonds 


° 
March 1. 1864, viz.: 81,500,000 and $3,000,000, on its main 
line from St. Anthony, 150 miles westward, with franchises 
and land grant of six sections per mile. 

By Act of Congress, approved March 3, 1865, the St. Paul 
Company became entitled to ten sections of land per mile 
(including the six sections originally granted), to aid in con- 
struction of railroads from St. Cloud, via Crow Wing, to St. 
Vincent, and from St. Cloud to the waters of Lake Superior 
(Ree. p. 97): and thereupon the First) Division Company 
sssued mortgage bonds, viz.: 

I. An issue of 86,000,000, July 1, TS6S, on its main line 
from St. Anthony to Breckinridge, 210 miles, with land 
grant of 10 sections per mile. This issue was used to retire 
the S1500,000 issue above: and of the $5,000,000) and 
$6,000,000 issues, there were outstanding in July, 1873, 
about 88,950,000. (Ree. p. 58.) 

2. An issue of 85,000,000, December 1. 1870, on the 
main dine and land grant; but of this amount only 81,500,- 
O00, was ever issued, and that was issued in fraud of cred- 
tors, to one [. 1). Litchfield in) payment for certain stock 
held by him in the First Division Company, and by him 
transferred to the Northern Pacific Rh. R. Company. 

By act of Congress, approved March 5, IS71. it was pro- 
vided that the St. Paul Company might so change its 
branch lines that instead of constructing roads from Crow 
Wing to St. Vincent and from: St. Cloud to the waters of 
Lake Superior, it might locate and construct a continuation 
of its branch line from Crow Wing to Brainerd, to intersect 
with the Northern Pacific Railroad, and a second branch 
from: St. Cloud, via Otter’s Tail om Rush Lake, so as to form 
amore direct route to St. Vincent, with the same propor- 
tionate land grant as before. (Ree. p. 58.) 

On April 1. US7L, the St. Paul Company entered into an 
agreement with the First Division Company, whereby the 
latter was to construct and equip the St. Vincent and Brain- 
erd Extensions from St. Cloud to St. Vincent. about 295 
miles, and from Watab to Brainerd, about 55 miles: and to 


complete and put the same in good. running order within 


the time, and in the manner required by the acts of Con- 
eress and of the State of Minnesota, so as to vest In the St. 
Paul Company the title to the land grants; and the First 
Division Company was to receive a lease of said extensions 


for the term of 99 vears, and was to issue $15,000,000 of 


bonds, the proceeds of which were to be applied to such con- 
struction and equipment, and which were to be secured by 
a trust mortgage, herein commonly called the Extension 
Mortgage, executed by the St. Paul Company, covering the 
St. Vincent and Brainerd Extension Lines, equipments, 
franchises, land grant, ete. 

These instruments, the construction contract, the lease and 
the extension mortgage, were all executed on the saline day 
and form part of one transaction. (Rec. p. 59.) | 

On July 14, 1875, John S. Kennedy et al., Trustees, in be- 
half of the bondholders under these various mortgages, filed 
a bill in the Cireuit Court of the United States for the Dis- 
trict of Minnesota, against the Northern Pacific R. R. Co., 
the St. Paul Company, the First Division Company and the 
trustees in the several mortgages, for the appointment of a 
receiver of the Extension Lines belonging to the St. Paul 
Company. (Rec. p. 52.) 

At that date the First Division Company held and owned 
the main line from St. Anthony to Breckinridge, and the 
branch line from St. Paul, via St. Anthony, to Watab; and 
the St. Paul Company owned the St. Vincent and Brainerd 
Iyxtensions, subject to the extension mortgage of $15,000,000, 
the construction contract, and the lease to the First Division 
Company for 99 vears. (Rec. p. 53.) 

The First Division Company, under its construction con- 
tract, had then completed only 139 miles of the extensions, 
viz.: from St. Cloud westward, 35 miles; from the intersee- 
tion with the Northern Pacific Railroad near Glyndon, 

southward, 12 miles, and northward, 92 miles; all on the 
St. Vincent Extension; leaving unfinished about 230 miles, 
the grading of which was four fifths completed, bridges 
framed and ties made. (Rec. p. 62.) 
The Kennedy bill alleged that the St. Paul Company had 
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no property except the franchise to build the Extension 
Lines, and carn the land grant of 10 sections per mile, in all 
about 2.368.000 acres of land: that the SeECULILY of the exten- 
<10n mortgage bondholders depended entirely on-such con- 
struction, Which must be completed by Dec. 5, IS75: that the 
extension bonds Were issued solely tor the purpose ot reusing 
money to complete said extensions, and were negotiated on 
the faith of the proceeds being so applied. 

That SLO,700,000 of the extension bonds had been sold, and 
were outstanding in the hands of Gow fide holders, and the 
leirst Division Company had received the proceeds, about 
SS.9OO0L000, (Ree. pp. o%.) 

That various defaults had been made in the conditions of 
the 815,000,000 mortgage, fer alia, that said companies had 
neglected, refused and were unable to construct the exten- 
sions as they had contracted, and had tailed to so apply the 
het proceeds of the bonds, but had wrongtully and in fraud 
of the bondholders, diverted the greater part to other pur- 
poses, a detailed statement of such breaches of covenant and 
fraudulent diversion of proceeds being set forth. (Rec. p. 65.) 

That said St. Paul Company and First Division Company 
were without means or credit to complete said lines; their 
whole property would not suffice to pay their debts, and the 
shares of the capital stock of said two companies were of no 
tacual value as property, and the whole estate and franchises 
of said companies constituted a trust fund for the benefit of 
the bondholders alone, and in equity should be managed 
and administered for their exclusive benefit. (Rec. p. 66.) 

That but little time was then left for completing said ex- 
tensions and securing said land grant; and unless the court 
should take charge of the trust property and cause meas- 
ures to be promptly taken to preserve and secure the land 
erant, the bondholders would suffer irreparable loss to the 
amount of millions of dollars. 

That most of the bondholders resided in Europe, and 
took the bonds mainly on the security of the land grant, 
and the road, when completed. (Rec. p. 66.) 

That if the court should appoint a receiver to take pos- 
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session of the mortgaged property, with authority to pro- 
eure advances to complete the extensions Upon receipts Or 
vouchers which would give a preferred lien to the lenders, 
the plaimtiffs and other bondholders and other men would 
provide the funds for that purpose; that the amount re- 
quired was about $5,000,000, and it was Impossible to pro- 
vide it by other means than such receipts and vouchers. 

The praver was for an accounting concerning the exten- 
sion bonds and their proceeds; that the court, through its 
receiver, take charge of and preserve the trust Property, for 
the benefit of the bondholders, and secure the tithe to said 
land grant: that said trust funds and property, or so much 
as should be necessary, he sold to pay the cost of construct- 
Ing said extensions, and that after the same should be com- 
pleted, and the title to said lands secured, said) extension 
morteaVge should he foreclosed, etc. (Ree. }). 7.) 

On this bill, on August 1, 1875, complaimant, Farley, was 
appointed recelver of the Property of the St. Paul ¢ OTP, 
being merely the franchise to build the St. Vincent and 
Brainerd extensions. The only lines he could operate were 
the 159 mites then completed. 

Prior to October 9, 1876, George L. Becker was removed 
as trustee, Creoree T. M. Davis resigned, and Jol S. hen- 
hnedy was appointed trustee in his place, under the $2,800,- 
O00 mortgage: Samuel J. Tilden resigned, and Johns. hen- 
nedy was appointed trustee in his place under the $5,000,- 
OOO morteage: George L. Becker was removed, and Samuel 
J. Pilden resigned, and John S. Kennedy was appointed 
trustee in dus place under said 86,000,000 mortgage. 

On October 9 TS76. Rice, Thompson and Kennedy, as 
trustees in the S1.200,000 and 83,000,000) mortgages, and 
Thompson and Kennedy as trustees in the 82,800,000) and 
SO OOO000 morteages, respectively, took POSSCSSION of said 
lines of railroad and property, except the land grants, un- 
der powers contained in the mortgages. 

Irom: that time until said Tes, ete., were sold under fore- 
closure decrees and turned over to the purchasers, the trus- 
tees held and operated the Mam and Branch Lines of the 
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First Division Company, and complamant was general mian- 
ager for the trustees: and complaint continued to be re- 
cepver of the Extension Lines covered by sed S15.000.000 
mortgage, and managed and operated the same, or such 
parts thereof as were from: time to time constructed and fi 
for operation, until the same were sold) under foreclosure 
decrees and turned over to the defendant. the St. Paul, 
Minneapolis & Manitobe Railway { ‘OPN Pay (Lee. })}). 1, 
32.) 

The railroad lines and affairs of these companies remained 
11) substantially the condition shown by the Kennedy bill, 
from IS75 down to TPS7S. The main and branch lines of 
the First Diviston Comiparin were the POSSESSION of the 
trustees in the morteages, after PS7T6, and the extension lines 
in the possession of the court, Complainant being receiver. 
The extension lines were not completed, and the unearned 
land grants were in danger of forfeiture. The morteage 
bonds were outstanding, face value and overdue Interest, 
about SSO0,000,000. Most of the bonds were held and owned 
in Tolland. No unity of action was being had or attempted 
by the bondholders, so far as the record discloses, to raise 
the funds needed to construct and equip the roads, or look- 
Ing toward a plan of purchase and reorganization, 

The trustees of the bondholders, who filed the Kennedy 
bill, on which complainant was appomted receiver, for the 
purpose of completing the extension lines, and securing the 
land grant on which the security of the bondholders mainly 
depended, had averred that if the court would apport a 
recerver to take POSSCSSTON of the property, with authority 
to procure wdyaneces to complete the extensions, upon 
receipts or vouchers which would give a preferred lien to 
the lenders, the plamtiffs and other bondholders, and other 
men, would provide the sum required for such completion, 
Which was alleged to be about 85,000,000. (Ree. Pp. OO.) 

The Circuit Court, however, refused to issue debentures 
as a means of credit in advance of actual construction, or to 
allow the receiver to cur any indebtedness bevond moneys 


‘ 


actually advanced (Ree. p. 48), and this means of raising 
the necessary funds eould not be adopted. 

The bondholders in Holland, seeing that the roads were 
hot completed, that a vast sum of monev was required for 
that purpose, and that in default the land grants would be 
forfeited and their main security destroved, preferred to sell 
their bonds. and they were offered 1 the market ata large 
discount. (Ree. p. 19.) 

ln the meantime five suits were pending th courts in the 
State of Minnesota to foreclose the several Mmorteages secur- 
ing the bonds; and this railroad system) was rapidly ap- 
proaching foreclosure sales, with no concerted plan looking 
to the purchase of the roads In behalf of the bondholders, 
ora re-organization mn ther interest. The property was im 
danger of being sacrificed, and with it the interests of the 
bondholders. The roads were Hable to be cut up, and por- 
tions boueht at a nominal figure by rival lines. The value 
of the property depended largely upon these railroads bemy 
kept together as one system and operated as an entirety, 

Above all, the fundamental Hecessity existed of complet- 
ine the extension limes, to save the land grant and = insure 
the future of the property. 

At this point in affairs, in the summer of 1876, the par- 
ties to this suit, and others, viz.: (reoree Stephens, Donald 
A. Smith, Norman W. Wittson, James J. Pall and complain- 
ant, entered lito negotiations looking to concert of action 
anda consolidation of interests. They planned to raise 
the funds required and finish the extension lines, and en- 
tered into an agreement to buy the bonds at) their market 
value from such of the bondholders as desired to sell, with 
a view to using them in payment for the property when 
sold under foreclosure decrees. 

ln IST7 negotiations were conmmenced, Continuing to June, 
S79, and resulting in the purchase of over 825,000,000. of 
bonds, face value and over due interest. The negotiations 
for the purchase were mainly conducted through John 8. 
Kennedy, the representative in New York of the Dutch bond- 
holders, and through their committee at Amsterdam, Hol- 
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land. Most of the bonds were bought under a written 
agreement with the holders that pawment should not be 
made until the lines should have been purchased at the 
foreclosure sales, ao new COMPANY organized, and new 
bonds issued, secured by mortgage on the same property, 
whereupon it Was optional with the sellers to take the new 
bonds, or to be paid im cash at the agreed price. The 
bonds when purchased were placed in the hands of hkhen- 
ned\ NX Barnes, of New York, as trustees, to he held until 
pati for as contracted, ana Were only delivered (}) such 
pavinent. (Ree. p. 20, 21.) 

On Mav ol, IS7TS, the Circuit Court entered an order re- 
citing that whereas George Stephen, Donale A. Smith, Nor- 
man W. Whittson and James J. Till, are the equitable own- 
ers of SLLAO0,000 of the extension bonds as shown and. set 
forth man agreement dated March 13, 1S7S, between them 
and the comunittee (named) of the Dutch bondholders, and 
propose to advance the sum necessary to complete and 
equip the extension lines to St. Vincent, and from Melrose 
at least to lergus Falls. as required by act of the legislature 
of Minnesota, of March & IS7S. in time to save the forfeit- 
ure therein provided, anid to secure the leuniel vrant to the 
company, Hf the court will authorize the receiver to con- 
struct and equip said extension lines on such terms and on 
the security of such lhens cis will be equitable to) them. and 
as between them and other bondholders, and all others con- 
cerned: and it appearing that no foreclosure of said mort- 
gage can be had in time to prevent the forfeitures provided 
for in said act. and that af said forfeitures are made the se- 
curity of said mortgage will be. as to the unfinished lnes, 
wholly destroved: and the court having refused to issue 
debentures cs a Thealis of credit aT wdvanee oft actual COll- 
struction, or to allow the recerver to myecur anv indebted- 
hess bevond the POney actually aalvaneced : the Court 
therefore authorized the receiver. out of monevs so to be 
furnished, and not otherwise, to construc: and equip said 
extension lines ation cost not to exceed STO.O00 pred rile. | 


and provided when said extension lines were fully com, 
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pleted in such manner as to secure the land grant. ete., the re- 
ceiver would be authorized to issue debentures im such 
form as the court should then direct, for the actual sums so 
sdyvaneed, to be il first lien O}) all lines of road so completed 
and on the lands thereby carned, but not on tines already 
completed or lands already carned: and providing further, 
that anv bondholder under said S15,000,000 mortgage 
nnuglhit cul adhyv time before the ISSULC of debentures (yy before 
foreclosure sales, pray lis pro rela share of the Hecessary cost 
of the construction and equipment of the read under this 
order, and on placing himself in this regard on the same 
footing as Smith, Stephen, Nittson and Phill, should be en- 
titled to equal rights with them in respect of said) deben- 
tures and the lien thereof. (Ree. >. LS.) 

Under this order the money required, several millions of 
dollars, was advanced and applied to the completion of the 
extension lines, and thereby the forfeiture of the land grant 
was prevented, and a large amount of valuable property 
saved to the bondholders under the mortgage. 

In March and April, 1879, foreclosure decrees were en- 
tered 11) the several suits pending, which deerees provided 
that In payment for the mortgaged property said bonds and 
overdue coupons should be taken as cash for such an amount 
as would equal the dividend to which they would be final- 
ly entitled, pro rdf, under the decrees: and in Mav and 
June, L879, said railroad lines, ete., were sold at public aue- 
tion under and pursuant to said decrees, and were bid in 
by and turned over to the defendant, the St. Paul, Minne- 
apolis and Manitoba Railway Company, which had been 
organized by Smith, Stephens, Kittson and Till for that 
purpose, for the use and benefit of all the parties interested 
in said bonds, including complainant. (Ree. p. 22.) 

The defendants, Nittson, Hill and the Manitoba Railway 
Company, having come into the POSSCSS1ON of the proceeds 
and profits of this undertaking, including a large amount 
of stock of said COMIpPany and other property, and having 
refused to account with complainant or to deliver to) him 
his share of said profits anid proceeds, on Nov. 13. 1SSO. he 


| 
| 
| 
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filed lis billin the court below. and on Dec. 15, LSS0. filed 


his amended bill. in substance, as follows: (Ree. pp. 1S, 


(5. ) 
AMENDED BILL OF COMPLAINT. 


Alleges in substance: (Ree. pp. 1S, 26.) 


I. Phat in LS76 complaimant, and defendants kittson 
and Till, agreed jointly to purchase all the bonds possible 
to be obtained of said St. Paul Co. and of said) First Divis- 
lon Co., said bonds beine for sale at a large discount. mort- 
gages securing them being in process of foreclosure in five 
suits in courts in the State of Minnesota. The object was 
Lo use the bonds in purchasing the Ines of road, ete. when 
sold under foreclosure decrees. 

[t was further agreed that) WNittsonm should procure the 
necessary funds from Donald A. Smith and other capital- 
ists in Canada, giving such persons a one half interest in 
the enterprise: the remaining mterest to be for the jomrt 
benefit of complainant, Nittson and Phil The procuring 
the funds and purchasing the bonds were to be conducted 
by Iittson, Hall ef ¢/.. and complatnant was to furnish 
facts, Information, advice ane assistance as required, 

That complainant had kuowledge not possessed by the 
others as Lo the Whereabouts eid situation of the bonds, 
their rated value by the holders, the mode whereby they 
could be reached and procured, the situation, amount, char- 
acter and value of the lines of railroad and other property, 


and in respect to the pending foreclosure suits: and dius s(]'- 


— 


vices and co-operation were imdispensable to the success of 
the enterprise. 

2. That IK ittson procured Donald AL Snath and George 
Stevens to furnish the funds Necessary to purchase or secure 
control of the bonds. and agreed to give them a one half in- 
terest, the balance belonging to Complainant, Nittsom & 
Hill, equally, under them agreement. 

a ln IScua nevothaitions Were Commenced Ivy Smith, 


Stevens, INittson & Phill uid complainant, continuing Lo 
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June, 1879, resulting in the purchase and securing of over 
$25,000,000 of said bonds, face value and over due interest. 
The purchases were made in the name of Smith, Stevens, 
Kittson & Thiil, pursuant to the agreement. Throughout 
said negotiations and purchase complaimant was continually 
called upon by WKittson & Till, and at their request fur- 
nished facts, Information, advice and co-operation, Without 
Which such negotiations and purchase would not have been 
successful. Most of the bonds were purchased under agree- 
ment with the holders, that paVvinrernt should not be made 
until the railroad Times and other mortgaged property 
~hould be sold under foreclosure decrees, and acquired by 
the purchasers, and a new issue of bonds made, secured by 
anew mortgage on the same property, whereupon it was 
optional with the seller of the bonds to be paid at the 
agrecd price, or to take the new bonds of the new COM Ian. 
It was the understanding of all partics that as soon as the 
lines of railroad, ete... should be acquired under the fore- 
closure sales, a new issue of bonds should be made by them, 
Oy by the hew COMPany to be oreanized ce take and operate 
said) property, secured by a new mortgage of sufficient 
amount to defray the cost of the bonds purchased, and all 
other expenses of said enterprise. 
| Added by amendment.] That nearly all of said) bonds 
were held and owned in Tolland, Europe: and Johns. 
Kennedy, of New York, was the agent and attorney in the 


United States of a large majority of the owners of each class 


and issue of said bonds, with fall power and authority to 
act mn resect thereto, as in his judgment nueht seen best: 
that he was also trustee in all of said morteages, (excepting 
the one for S15,000,000 on the Extension Line). and was 
agent for, and held and represented over S]PEO00L000 ot the 
bonds secured by the $15,000,000 mortgage: that he was 
plamitit in all of said suits, except the suit to foreclose the 
S1.5,000,000 mortgage: that all of said suits were caused to 
be commenced by him, and were prosecuted under his con- 
trol and direction as such agent and trustee. and complain- 


adlit Was appotnted recelyver of the Property of the St. Paul 
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and Pacific RoR. Co. and was made general manager of the 
lines of road of the First Division of the St. Paul and Pa- 
cific ROR. Co. under the trustees in said mortgages in pos- 
session thereof, upon the recommendation and request of 
eid Kennedy. 

That after <td aerecment between complainant, In ittson 
W Tht, and before decrees of foreclosure in said) suits, and 
While negotiations were pending for the purchase of said 
bonds, complainant mformed Kennedy of his interest and 
connection With Kittson & Pall in said purchase, and hen- 
nedyv had full notice and knowledge thereof, and fully cl} > 
proved and sanctioned the same: that said neewotiations were 
niaindy had with and conducted by Kennedy on behalf of 
the bondholders, as ther agent, and the bonds, when pur- 
Chased, were placed in the hands of Kennedy and his part- 
ner, John Ss. Barnes, as trustees, to be held until paid for 
as contracted, and were only delivered: on such pay- 
ment: that Nennedy strongly recommended the bond- 
holders to sell them bonds on the terms offered by Sith, 
Stevens, Kittson & Till, as the best disposition that could 
be amade of them, and that Very few of sald bonds were 
purchased, except through id negotiations with enmedy 

That to all inquiries made by Kennedy. or any of the 
trustecs in sald mortgages, or by any of the bondholders, or 
by ahve one interested dn said Properly, Complaint alwavs 
eave full and true answers and information to the best. of 
his knowledge and abihtw, and kept) Ihennedy fully in- 
formed of all facts and matters affecting said) property, and 
in all things acted honestly and i good faith toward ul] 
persons interested in the property under his control as 
miatnaeer or recelver. 

That the suit in which complaimant was appomted re- 
cerver of the properly of the St. Paul & Pacific Ro Ro Co., 
Was not a sult ce) foreclose AMV TMOPTEALC, hut WilS Coll: 
menced by Kennedy and others simply to have a receiver 
appointed of said) property, for its preservation, and the 
completion of certain unfinished sections of said) line of 


rowd. [ nid of cimendment. | 
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f. The defendant. the St. Paul, Minneapolis and Mani 
toba Railway Co., is a corporation organized in May, 1879, 
by Smith, Stevens, Nittson and Pili, for the Purpose of ae- 
quiring anid operating sd lines of railroad and mortoaged 
property, for the use and benefit of the partics interested im 
the purchase of the bonds, and Sniuth, Stevens, hNittson and 
Hill are offiters and directors of said COMPANY, and have 
the control and baba eeme4nt thereof, 

5. That in Mareh and April, IS79, foreclosure decrees 
were entered directing the sale at auction of s2id railroad 
property, and providing that the Morreraee bonds and over- 
due coupons should be taken da payment as cash for such 
an amount as would equal the dividend to which they would 
be entitled. pro rata, under the deerees: and in) Maw and 
June, S79, the lines of railroad and other mortgaged prop- 
erty were bid in and purchased at said foreclosure sale by 
the St. Paul, Minneapolis & Manitoba Railway Co., for the 
use and benefit of the parties Interested in the purchase of 
said bonds, ineluding complunant, by the direction and 
procurement of hittson, Pll Smith and Stevens: that said 
bonds were used tn pavinent for the property, and the rail- 
Way company paid nothing, but took the same without con- 
sideration, CXCCP that furnished by Conmiplatiant, IN ittson, 
Hill. Simith and Stevens. Thereby over 500 miles of rail- 
road, with equipments, and over 1LQ00,000 acres of land and 
other valuable Property, worth In all over S15,QQ0,000, were 
acquired Ivy sd railwas COPAY for the use and benetit 
of complaumant. Nattson, Pall, Snuth and Stevens, in pro- 
portion to thei respective lniterests, subypect only to the ad- 
vances made and expenses and obligations imcurred in car- 
rving out said enterprise. And Sith and Stevens then 
and there had notice and knowledge threat colplatnant Was 
jointly and equally miterested with Nittson ana Phill me the 
bonds so purchased and in said undertaking. 

6. That on June 21, 1879, said defendant railway com- 
pany, by direction of Smith, Stevens, Nittson and Tall, ts- 
sucd and negotiated its bonds for SS,Q00,000. pavable nN 


L909, secured by mortgage on the lines of railroad, land, 
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ete. of the company, and said new bonds and proceeds were 
used, sO far as NeCcessaLly, to Pav the cost of the bonds pour 
chased ane all other expenses of sata enterprise, and Were : 
miore than suffierent therefor. 

7. That sinee June lo, IS79. the defendant COMPU, 
under the control of Smith, Stevens. Nittson and Phill has 
yee 1) IM POSSsesion of, and operated Stic railroads. and lists 
recerved fron CATHIE, above expenses eu lhiterest Op) 
bonds, over So0O.000, and tas received large sums trom the: 
sale of lands, uhid hiets nde expenditures, the dbiount of 
Which complaint Is Untble tO state. 

S. The stock of said defendant railway company, Sbo,- 
OOO.000, divided into shares of SlLOOeach. which are worth 
par, represents the property so acquired, and constitutes, in 
part. the profits of said enterprise: but in addition, other 
profits of many hundred thousand dolkurs have been real- 
ized from said enterprise, and divided between Smith, Ste- 


} 


vers, Wittson & Phill: and a large amount of said capital 
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stock dios been issued and divided between them. viz.: 357.- 
O16 shares—to Nhittson : thereof, and to Pill : thereot, berg 
| portion of that to which they und Complete Were eh- 
titled under said agreement, 

Go Phat Iaittson & Phill never denied, but always acdtiit- 
ted and recognized the right of Complainant under said 
aerecmnent to an equal share with them in the profits of 
said enterprise, until after the organization of said new com- 
pratrir. 

but defendants tow pretend complatnarnt leis ne Interest 
In sid enterprise or its results, and refuse to turn over to him 
anv of said stock, or to account to him: for any of said prot- 
its, and claim, to the exclusion of complainant. all the 
profits to Which Snruath & Stevens are mot entitled: and 
sid ralway Compr, COMSPIPIn With them to cheat nd 
defraud complaint, refuses to account to lim for lis liter- 
est in said property or the profits, which dive come to its 
POSSCSSION, or to issue to him any of said capital stock. 

Praver that INittson & Thill discover the terdas of their 
adereenre:lil with Sroith X Steves : the amount nid COSI 


of bonds purchased + amount of expenses, and of money 
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actually furnished by them, and by Sniuth & Stevens ; 
when and for what purpose paid out, and from: what source 
repaid : what dividends or profits in money, bonds, stock, 
ete. have been received by, or turned over to them by sd 
company, and for what consideration > What property Is 
now held by said company, and what kinds have been sold 
by it: when and for what consideration > and what use has 
been made of the bonds and proceeds thereof, issued by 
sad COMPANY - that an account hay be taken, and Whattson 
X Hill be decreed to pay over to complainant one third of all 
moneys, bonds, stock, cte.. found to have been received by 
them. That complainant be decreed entitled to an equal I})- 
terest with IWittson & Phill im seid undertaking suid profits: 
that the wulway COMPANY be decreed to issue to complainant 
lis just Proportion of Its Capital stock, and to account to 
him for his share of the property and profits In Its posses” 
slon, to recognize his rights in said stock and profits as 


equal with Nittson & ER, and for general rele. 
THE PLEA OF DEFENDANTS 


Plea of defendant 5 IN Iftse) iW | 1) I]. ta | lie Whole of I he 
sinended bill, filed lelyy 16. ISS. 11) Which the de- 
fendant railway company joined, after its demurrer to the 
bill had been overruled (Ree., p. 35): after reciting the several 
Issues of mortgage bonds by the St. Paul Company and the 
lirst Division Company, the tiling of the Kennedy bill im 
ISa, the supportive of Complainant as recerver of the 
extension lines. the resi@nation and removal of eoertalh 
trustecs, the appointment of Johns, Kennedy in ther place. 
and the taking possession by Rice, Phomipson X Kennedy, 
as trustees, Oct. PST, of the main and branch line of the 
first Division Company, alleges in substance that: 

rom that tume until said lines, ete.. were sold under fore- 
closure decrees and turned over to the purchasers, said 
trustees held and operated the Sabie, anid Complainant Was 
eveneral manager of said) lines for the trustees; and com- 


plammant continued to be receiver of the lines of the St. Paul 
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Company covered by said 815,000,000 mortgage, and man- 
aged and operated the same, or such parts thereof as were 
from time to time constructed and fit for operation, until 
the same were sold under foreclosure decrees and turned 
over to the defendant, the St. Paul, Minneapolis and Mani- 
toba Railway Company: and complainant has not vet been 
discharged as receiver nor settled lis) final accounts as 
such. 

That complainant never informed Kennedy or any of the 
bondholders, of his mterest inthe project of purchasing sald 
bonds and acquiring the mortgaged property, nor did Ken- 
nedy or any of the bondholders know or suspect, or have 
any information or belief, at any time until after confirma- 
tion of the foreclosure sales, that Complainant claimed such 
Interest. 

That as receiver of the lines of the St. Paul Company, 
eovered by said S15.000.000 Mortgage, Complainant could 
not lawfully make said agreement or engage in the enter- 
prise of purchasing said) bonds, or the property covered by 


said mortgage: and his making such agreement and em- 


barking in such enterprise was a breach of trust and fraud 
on the bondholders of said SL5.Q00,000) Issue. and on. this 
COUTT. 

That cis eenerdl Pata eer for the trustees Mn ssid nort- 
eaves of the nes of the First Division Company, complain- 
anit occupled a trust position toward his cmiplovers, said 
trustees and the bondholders, and by making said eeree- 
ment and cngaging mn said enterprise, Was guilty of a breach 
of trust and fraud upon the trustees and bondholders. 

That by reason of said fiduciary positions occupied by com, 
plainant. he is not entitled in equity to any relief. (hee. 


}>y). yi ee 


REPLICATION ANT STIPULATION, 


The repheation of complaimant was. filed March 6, L882 
(Ree. p. 335), and on July 5, PS82. it was stipulated by coun- 


se] for complainant and defendants, for the purposes of the 


IS 


hearing on the plea, that all the averments of the plea, 


down to and including the words: * and has not vet settled his 
final accounts as such,” are true as therem stated: and that 
the original and supplemental bills in the suit of Jol S. 
Kennedy caloyv. The SN. Paul & Paciie Rh. RR. Co. et al., and 
the order of this court dismissing said supplemental bill, 
be deemed to be and are in evidence, and control the aver- 
ments of the bill and plea in respect to the purpose of said 
suit. (Ree., p. ya 


THE ISSUE OF FACT. 


On the pleadings and under this stipulation. the only 
Issue of fact Was, whether complunant ever informed John 
S. Kennedy or any of the bondholders, of lis interest in the 
project of purchasing the bonds and thereby acquiring the 


Inortgaged property; and whether Kennedy or any of the 
bondholders ever knew, suspected, Were Informed or be- 
heved, at any time until after confirmation of the foreclosure 
sales, that complainant claimed such interest. The lack of 
such information, knowledge, suspicion and belief is aftirm- 
atively set up by the plea. 


THE JIssUkS OF LAW. 


The only questions of law. raised ly thre plea are threat 
complainant could not lawfully make the agreement alleged 
in the bill. 

(1) As to the lines and property of the St. Paul Company, 
covered by the 815,000,000 mortgage, because he had been 
appointed receiver, and as such had managed and operated 
said lines until the same were sold under foreclosure decrees 
to the St. Paul, Minneapolis & Manitoba Railway Company. 

(2) As to the lines of the First Division Company cov- 
ered by the other mortgages, because complaimant hac, as 
general manager for Kennedy, Rice & Thompson, trustees, 
managed and operated the les of railroad, which the trus- 
tees lad taken possession of under powers contained 1 said 


mortgages. 


— 


& 


1%) 
THE PROOFS. 


The only evidence introduced by either side upon the is- 
sue of fact raised hy the pleat, Was the testimony of complain- 
ant, taken by stipulation Mareh 15, 1882 (Ree. pp. 40-47): 
the order entered Ivy’ Judge Dillon, May ol, ISeS, authoriz- 
Ing the receiver to finish the extension lines with money to 
be furnished by Smith, Stevens, Nittson and Till (Ree. pp. 
47-50): the bill of complaint and exhibits filed) July 14, 
S73. by Joli. Kennedy ehaloy. The Northern Pueific | an 
(o.. The Nt. Paul €o., The First Division Co. cal. (Ree. })}). 2- 
YS): the supplemental bill filed) in said cause August 2. 
IS75 (Ree. pr. IS): and the order entered Dee. LS, S75, dis- 
missing said supplemental Intl by consent of parties, with- 
out prejudice (Ree. p. 99): all of said) proceedings being in 
the Cireuit Court of the United States for the District of 
Minnesota. 

THE DECREE ENTERED JULY 15, S82, 

Recites: This cause having been heard upon the bill of 
complaint, pleas, replications anid proots, itis ordered, ad- 
judged and decreed, that the pleas’ of the defendants to the 
plaintiff's bill of complaint herem be. and the same are 
hereby sustained: and that said) bill of complaint be, and 
the same is hereby dismissed out of court, and that defend- 
ants recover of the plamtif their costs, to be taxed, and that 


.>* 


execution issue therefor. (Ree. Pope. ed, -3(). ) 
ASSIGNMENT OF ERRORS. 


The appellant says that mn the record and proceedings 
aforesaid there is manifest error, in this, to wit: 

1. The COUNT below erred 11) sustaining the pleas of the 
said defendants to the amended bill of complamt of the 
sud complaimant. 

a. The court below erred 11) ISMissing the bill and 
amended bill of complaimt of the said complainant. 
>. The court below erred in entering its said decree of 
July 15, A. D. 1SS2. In substance, manner and form as 


aforesiuid., 


ARGUMENT. 


THE PLAN OF PURCHASING THESE BONDs, AND USING THEM IN 
PAYMENT FOR THE RAILROADS AND MORTOAGED PROPERTY, 


AT THE FORECLOSURE SALES, WAS IN NO SENSE FRAUDULENT. 


NO Ole could thereby he defrauded Who herd hot some 
pecuniary Interest im the mortgaged property, Who were or 
could be so interested? = Manifestly only (1) floating. un- 
secured, Or judgement creditors: (?) the stockholders: (°5) 
the bondholders. 


|. There is no evidence in the record of any unsatisfied, 
unsecured creditors. [t is the usual practice in the United 
States courts, upon the foreclosure of railroad property, to 
make provision for the pavinent of debts due contractors, 
material men, emploves, ete., accrued within a reasonable 
period, before confirmation of the sales: Mosdich vy. Schall, 
99 UL S. Rep. 255; Sage v. Central RoR Co., 1d. 3841; Burn- 
ham v. Bowen, AL UL S. Rep. 180: Union T. Co. v2 Souter. 
LOT ULS. Rep. OO]: Miltenber ger v. Logansport Py. (o.. 106 
Id. ZS6. 7 

The order of the Circuit Court, entered May 31, 1878, re- 
quired Smith, Stephen, WKittson & Hall to) execute and 
file in the cause an Instrument securing the claims of con- 
tractors and laborers, under the receiver, in completing the 
extension lines. (Rec. p. 49). The foreclosure decrees were 
not entered until March and April, 1879, and the roads, 
ete., were not sold until May and June, 1879. 

In the absence of any complaint by such creditors, or of 
any allegation Or proof on the subject, the court will not 
presume that such creditors existed, and that they were de- 
frauded. 
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2. The record shows that the pecumlary interests of the 

stockholders were practically extinguished long before the 
Inception of this undertaking. 

The sworn bill in the Kennedy suit, filed July 14, 1875, 
Which is in evidence herein by stipulation, alleges: 

* Phat the shares of said First Division Company, and of 
the St. Paul Company, to the fall amount of the capital 
thereof, were falsely and fraudulently issued as full paid stock, 
Without any pavment therefor to the company, and were 
~o Issucd to some person or persons unknown to the plaint- 
its. by which person or persons the same were transferred 
to said Northern Pacific Railroad Company, which received 
and held the same with notice of said fraudulent issue, 
and paid such person or persons therefor a sum: far less 
than the nominal amount thereof” (Ree. |). tt). 

“That said St. Paul Company and said) First) Division 
Company are wholly without the means or credit to procure 
the completion of therm les of ratlroad, anid the Whole prop 
Crty of said COTPanes will hot sufhice to pra therm debts, 
end the shares of the capital stock of ssid two COMMUTES 
wre therefore of no actual value as property, and the whole 
of the estates and franchises of said two companies, consti- 
tute in effect a trust fund for the benefit of the bondholders 
alone, and im equity ought to be bathed and administered 
for the exclusive benefit) and protection of the bondlhold- 
ers.” (Ree. J». OO). 

These averments are not contradicted. Phe total amount 
of bonds outstanding, face and over-due interest, at the time 
of the foreclosure sales was over 825.000.000. This exceeded 
the value of the railroads and property mortgaged, 

The equity of the stockholders Was subject to the lien of 
the mortgage bonds. Phe only way they could secure any- 
thing out of the Property, Wats elther to Pav off or buy the 
bonds, Or to Lyiel 1) cash cil the foreclosure sitles, ab alnount 
equal to the face and interest due on the bonds. They head 
the same Opportunity Lo buy the bonds as the parties to this 
sult. Thev friled Lo do SO) aia voluntarily allowed ther l1l- 
terests, fanny they still had, to be cut off by the foreclos- 
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ures. In the absence of any effort to redeem, or any com- 
plaint on them part, without allegation or proof mn the 
record, this Court will net) presume the stockholders were 
injured or defrauded. 
>. No fraud was perpetrated on the bondholders im. the 
purchase of these bonds. 

(1) It is true the bonds were depreciated in value, but this 
Was not the result of any act of complatant or his associates. 
There is neither allegation Or proof threat complainant did 
anything to lessen the value of the mortgaged property or 
the bonds, nor that any Jess than their real value was paid 
for them. 

The amended bill alleges that most of the honds were 
purchased under an agreement with the holders, whereby 
pavinient Was not to be made until decrees of foreclosure of 
the mortgages should be rendered, and the lines of railroad 
and other property sold) under such decrees, and acquired 
ly the purchasers, and a new issue of bonds made, secured 
by a new mortgage on the same property, Whereupon it was 
optional with the seller of the bonds to demand cash at the 
agreed purchase price, or to take the new bonds of the newly 
to be organized company. (Rec. p. 20.) 

This averment is not controverted by the plea. it there- 
fore appears that the whole plan for the purchase of the 
bonds, their use in pavinent for the rathroads, ete. at the 
foreclosure sales, the Oreanization of a new COMA ud 
the issue of new bonds secured by a new mortgage on the 
samme property, Was known and agrecd to by the holders at 
the time the bonds were purchased. No bondholder has 
ever complamed that this was a fraud upon him,or that he 
did not receive the full value of his bonds. 

Most of the bondholders resided in Plollsne: Johirs. Ien- 
nedyv, of New York, was their agent and representative in 
the United States. (Ree. >. 21.) Thre negotiations which 
resulted in the purchase were mainly had with, and con- 


ducted by Kennedy, in behalf of the bondholders, and = the 


bonds, when purchased, were deposited with Kennedy and 


Barnes as trustees, named in the agreement, to be held until 
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nud for pursuant to the agreement. and were only de- 


livered on such pavment. And Kennedy, as such agent, 
strongly recommended the bondholders to sell their bonds 
on the terms offered, as the best disposition that could 
be made of them. (Ree. p. 21.) 

Not only was the sale of the bonds approved and recom- 
mended by Kennedy, but the first negotiations for their pur- 
chase were commenced with John Carp, a member of the 
Dutch committee, Whose name appears in the order of the 
Cireuit Court, entered May 51, 1S7S, as one of the signers of 
the agreement under which the bonds were purchased. 
Conmiplainant testified on cross-examination that negotiations 
had been Gong on between Smith, Stevens, Nittson & Phill, 
and the Duteh cominittee, for the purchase of the bonds 
represented hy the Committee, for about a Vear prior {oO 
February ZZ. 1868. ln these negotiathons Kennedy W Co. 
did not take a very active part for a long time. The first 
negotiation Was commenced with John Carp, in St. Paul, 
about February, IS77. Complamant introduced hittson and 
[Till to Carp, at his room, where the purchase of the bonds 
was first broached. (Ree. }). be3..) 

Thus it appears that when the negotiations for the pur- 
chase commenced, Mr. Carp, a aember of the Dutch com- 
mittee, Was dn St. Paul, on the eround Where the condition 
and prospects of the roads and the actual value of the bonds 
could best be ascertamed., 

The bonds were bought openly and publicly. Phere was 
no concealment. Sir. Kennedy, in dis letter of February 
25, ISTS, to Complainant, saves: 

* Phe purchase has now been concluded, we have so ad- 
vised the committee at Amsterdam, and it will be publicly 
wimounced there to-morrow morning.” (Ree. p. HL.) 

The agreement for the purchase of the bonds was known 
to and sanctioned by the court. It was talked over with 
Judge Dillon at the time the order of May 51, LS7S, was 
entered, and at previous hearings before lini at DesMoines. 
(Ree. |). 1.) 

The order entered Mav 351, 1S 


‘ 


S, authorizing the con- 
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struction of said extension lines and the issuing of debent- 
ures to pay the cost thereof, recites: (Ree. p. 47.) 

“This cause having come on to be heard on the Tsth day 
of April, A.D. STS, at Jefferson City, in the State of Mis- 
souri. on the application of J. PF. harley, isq., recerver of 
the defendant. the St. Paul & Pacific RoR. Co. to be author- 
ized to Issue the debentures of suid COPAY forthe PUPpose 
of constructing the uncompleted portions of said) railroad, 
and to sell lands pertaming ce the completed portions there- 
of: and the court, for the purpose of fully advising itself in 
the premises, having then appomted a commission of ex- 
animation, to report all the facts Hecessarve to enable the 
court to judge of such application: and said) Commission 
having so reported, and the court being fullw advised im 
the Preniises, it Is hereby ordered : That the order hereto- 
fore made in this cause on the first dav of August, A. D 
ISe5. appomting a receiver for said Company and authoriz- 
ng him, among other things, to issue certain debentures, as 
modified by an order made herem on the first dav of Sep- 
tember, ALD. 1ST5. be further modified and supplemented 
ais follows: 

“To Said receiver shall issue no debentures, in addition 
to those already issued, except as hereimafter provided, and 
only when specially ordered by the court to do so: but 
those already Issued shall continue to have the liens nid 
preferences heretofore secured to them by the orders of this 
court. 

gif Whereas, Creoree Stephen, Donald A. Smith. Nor- 
man W. Wkittson and James J. Till, represen and show. to 
the court that they are the equitable owners of STLLA00,000 
of the S15.Q00.000 Issue of bonds secured hy the extension 
mortgage of April 1, S71. as shown and set forth in an 
avreemennt between them. ils partics of the first part, and 
Chemet & Weetjon, Kirkhoven & Co., Lippman, Rosenthal 
& Co. Wurfbain & Son, Tutein, Nolthenvier & DelHann, 
Il. @. Voorhoeve & Co. and John Carp, the committee of 
the Dutch bondholders of the St. Paul snd Pacific Railroad 


Company, parties of the second part, being an agreement 


of twenty-seven articles, dated March 13, 
ssid S11.400.000 oft bonds are held hy Johns. Kennedy X 


AD) 


ISTS. and which 


Co.. (the plaintiffs herein), as trustees, as shown in said 


agreement: and, 
* Whereas, the said Stephen, Snuth, Nittson «& PLill. pro- 


pose to advance and furnish, or cause to be advanced and 


furnished, the fall sum: necessary to complete and equip the 


suid extension lines to St. Vincent. and trom Melrose at least 


to Fergus Falls, as required by the act of the legislature of 
the State of Minnesota, approved March 9, TS7TS. in time to 


save the forfeiture therein provided for, and to secure the 


land grant to the company, if the court will, in this cause, 


authorize the receiver to construct and equip the said exten- 


sion lines.” ete. ete. 


ae) 3 


Any bondholder under the S15.000,000) mortgage 


aforesaid, is hereby accorded the right at any time before 


the issuc of debentures, and if the court shall think just, at 


any time before the sale of the property under the decree 


of foreclosure, to pay lis pro vata share of the necessary 


cost of the construction and equipment of the road under 


this order, and on placing fimiself in this regard upon the 


sume footing as the said Stephen, Smuth, Nittsom and Pill, 


shall be entitled to have equal rights with them tn respect 


of said 


debentures and the len 


thereof: and power to 


Inake provisions in detail to secure this right is hereby re- 


served.” 


a $ 


jointly and severally execute an Tustrument approving of 
this order, 


The said Stephen, Sniith. Nittsonm and Plill. shall 


aud agreeing to procure, within 


sixty davs, the formal and duly authenticated assent of the 


sald Duteh committee to this order. snd the sad instrument 


shall be filed im this cause.” 


“'y $8. 


Before this order shall 


take effect 


there shall be 


filed in this court the duly authenticated assent to its provis- 


ions, of the new trustees of said S15.000,000 mortgage, and 


of John S. Kennedy and John S. Barnes. the trustees named 


In said agreement between said Stephen, Smith, hittson and 


Hall, and said Duteh committee, and the approval in writing 


AN 2d 8 NT NS BE: 
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of the terms hereot by Messrs. John I}. Henderson ania i hb 
Reynolds, the commission appotnted by sald order of April 
1S, 1878.” 

“WOT. And ait is further ordered that said) Kennedy 


and Barnes, the plarntitts hererm and trustees as aforesaid, 


shall not part with the POSSESSION of sard STLTA00.0000 of 


bonds. Or aly ot ther, Without the special order of the 


court. and that a COpV of this order be served on the Mer- 
crintile Safe Deposit (Company inn the City of New York. and 
proot of SEry1ce by SOC disinterested Person <hall he tiled 


in this cause.” 


(2) There was nothing fraudulent in using the bonds so pur- 
chased, in pavinent for the railroad lines, ete. at the fore- 
closure sales. 

The only value of the bonds, aside fromthe price at Which 
they could be sold in the market, Was ther value as a means 
of acquiring the mortgaged property. This was a legiti- 
mate use of the bonds, and was expressly provided for im 
theextension mortgage and in the foreclosure decrees. 

bv article seventh of the extension hiorteave the bonds 
were receivable at par, Including accrued interest, In pay- 
ment for any section, division or parcel of said) lands, dol- 
lar for dollar, of principal or accrued interest to the same 
nominal amount. (Ree., p. 80.) 

Article fourth of the same mortgage, provided: 

“At adhiy public sale of the said rathroads and property, 
or any part thereof, whether made by virtue of the powers 
hereinbefore eranted, Or by judicial authority, the trustees 
hereunder, for the time then being, may bid for and 
purchase, or cause to be bid for and purchased, the prop- 
erty so sold, or any part thereof, in behalf of all the holders 
of bonds secured by this instrument and then outstanding, 
In the proportion of the respective interests of such bond- 
holders, at a reasonable price, if but a portion of said prop- 
erty shall be sold; and if the entire railroad and property 
shall be sold, then ata price not exceeding the whole amount 


re | 


r | 


of said bonds then outstanding, with 
thereon and the expenses of such sale.’ 


acerued 


(Ree., }). 1.) 


The foreclosure decrees entered in Mareh and April, 1879 


expressly provided that “in pavinent for the morteaged Prope 


erty so ordered to be sold. the said mortgage bonds and 


overdue coupons should be taken as cash for such an amount 


as Would equal the dividend to which they would be finally 


entitled, pro rata, under the decrees.” 


The roads were sold 


under and pursuant to these decrees, the sales were contirmed 


by the court, and the property turned over to the pur- 


chasers, 


(Ree... Pryr. Ze, 


The record further shows that the SL5.000.000 of exten- 


sion bonds would have been rendered practically worthless 


unless some one could be mduced to advance the large SUN 


of money needed to complete the extension lines and thus 


secure the land grants on which their security. depended. 


(Rec. p. 48.) 
The property conveyed by the extenston 


the only property the St. 


horte@age, nid 


— 


Paul Company then had, was 


“All and singular that certatn branch line of railroad of 


the said party of the first part, or 
the first part is by law authorized to construct, 


Which the said party of 
and which 


Is 1 he eonstructed aie to rudy from “OTIC port ator Wear 


the town of St. (‘loud, Ih the COUNTY of Steurnpes. to the LOowndh 
of St. Vincent, in the county of Pembina and State of Min- 


nesota, being a distance of 295 miles, more or less: 


all and singular that certain other line of railroad of the 


and also 


; 


said party of the first part, or Which the said party of the first 


part is authorized by law to construct, and which is to be 


> 


eonstructed, suid to ru frown Wratah. a thre COURLV oft Ben- 


ton, by wav of Crow Wing, to Braimerd, im the 


COUTITEN ot 


Crow Wine. to intersect with the Northern Pacitie Railroad, 


being a distance of 55 males, more or less, as contemplated 


bv the slid ae of Coneress, approved Mare) ime ISel, t)- 


ecther with the equipments and appurtenances of the said 


railroads, respectively, and the rights, privileges and fran- 


chises thereunto belonging and appertaiming, or 


shall or may at any time hereafter thereunto belong or ap- 


Which 


IC 


pertain,” and also all right, tithe and interest which said 
first party now has or may hereafter acquire in and to the 
lands granted by Congress as aforesaid, to aid im the con- 
struction of said) extension lines, and all) improvements, 
equipments and rolling stock appertaimimeg to said extension 
lines. (Ree. p. 74.) 

There is no evidence that the stockholders, the bondhold- 
ers, or any other person interested in the property, stood 
ready to advance the large amount of money already shown 
to be required ice complete the extension limes: and vet 
without it the roads would not lave been completed, thre 
land grant would have been forfeited, and the main securi- 
iV of the bondholders destroved, The parties eneaeed 1 
this undertaking with complamant would) lave had ne in- 
terest leading them to advance several millions of dollars 
to complete these lines, if they had not already been, as the 
order of Judge Dillon recites, PY the equitable owners of S] | .- 
LOO.OQ00 of the S15,000,000 of bonds secured by the extension 
mortgage. | 

There was no other plan of purchase and re-organization 
Ly or on behalf of the bondholders Which was forestalled 
or prevented by the complamant or lis associates. For tive 
vears—trom [S75 to 1S7S5—notwithstanding they had ample 
opportunity, the bondholders had not combined, either to 
furnish the MOneV DWeCessary to complete the extension lines, 
or to purchase the property on foreclosure as provided in 
the extension Mortgage. At the end of that thine they chose 
to sell the bonds to the men who were willing to advance 
and risk the sum necessary to carry out this great under- 
taking. The bondholders had a perfect right to so dispose 
of their bonds, instead of embarking in a speculation which 
required the raising of a vast capital, and might have 
proved disastrous. And, in the absence of actual fraud or 
deception practiced by thei, the purchasers had a clear 
right to the bonds, and ci) equal right to Use the bonds to 
bid in the property in accordance with the terms of the 
lortgaves, and the foreclosure decrees. 


ln Sage vy. ¢ entral Railroad Co.. VOUS. Ro 3B34. this (Court, 


Y 
in considering the clause in the mortgage providing for a 
foreclosure sale, and a purchase and re-organization in the 
Interest of the bondholders, said : 

“The PUPposes souglit to be accomplished yy itstre tieni- 
fost.” 

“hirst, It was designed for protection against the perils of 
a forced sale of an unsalable property for cash. Tt was 
well known that at judicial sales of railroads for cash. there 
ix little kelihood of obtaiming aobid fora sume at all com- 
mensurate with the value of the property sold, or with the 
amount of incumbrances upon it. The amount required is 
<o targe usually, that itis bevond the reach of ordinary 
purchasers, ln such a case as the present, the first mort- 
YaAVve bondholders are the only party that can become the 
purchasers, and they only because they need mot pay ther 
bid ta cash 

Neco ly, The agreement look | further. [t provided for 
the contingency ofa purchase by bondholders tunder the 
mortgage. But sucha purchase could not inure equally to 
the benefit ofall, Uniless all Were parties todt. “Phere is altost 
il cortalnty threat It) foreclosure sitles of il rillroael, especially 
when the miorteage debts exceed the market value of the 
property, as dn this case, the purchaser will be an AsNOcla- 
tion of some of the bondholders secured by the MorleaLe, 
whe buy with the intention of organizing a new company 
to hold the property for them interests.” 

Lia the Case of | _# Morgan, 11] UU. ». It. HS4, the 
bondholders of the New Orleans, Mobile. and Chattanooge 
RoR. Co. appointed a purchasing committee, and made an 
agreement to deposit therm bonds with the Central Trust 
Company of New York, to be used in purchasing the road 
at the foreclosure sale, and authorized the Committee, mm 
coneert With the trustees and receivers, to make an adrrange- 
ment with the Louisville & Nashville Ro R. Co. to transter 
the purchase of the road (when made by the committee) 
to a corporation to be organized in the interest of the latter 
company, and agreed that a new mortgage should be exe- 
cuted after the sale, securing bonds to the amount of 85,000,- 
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OOO a parr of which should be applied Lo the pavinent of the 
foreclosure debt, and a pratt to the pavinrent ot eX penises. 
This agreement was recognized as valid by the court below, 
and referred to and recited in the forcloseure decree. Neither 
the court below nor this court considered there was anyv- 
thing egal or fraudulent in this use of the bonds. 

ln the case of Shaw y. Railroad (o., LOO ULS. R605, a simi- 
lar plan of purchase and re-organization in behalf of the 
bondholders was adopted and incorporated in the decree 
below, and was approved on appeal to this court, which 
held, that the fact that two of the trustees inthe hiorleaLes, 
who appeared 1) COUNT and consented 1a) the decree, were 
“lso holders of bonds, secured by their respective trusts, and 
to that extent had an interest in the purchase, did) not in 
any Wav invalidate the transaction in the absence of proof 
of actual wrong or fraud. 

The fact, that in this enterprise a large profit was real- 
ized, as counsel for defendants say, of ST5H.000 000, 1s the 
only scintilla of evidence rehed upon by them or the court 
below, as proot of actual fraud. If the enterprise had re- 
sulted in a loss, according to this view of the case, it) would 
not have been fraudulent. Its character as a fraud, or hot, 
depended entirely on its results as a speculation. 

It required the investment of millions of dollars to buy 
the bonds, nicl miuillions more to build the extension lines. 
This involved a vast risk. Able financiers might well doubt 
the success of such an undertaking. Complainant testified 
ol. Cross-exaniination » ° The first negotiation Comunenced 
ln St. Paul with cl member ot the Comittee hamaied John 
Mr. Barnes, the partner 


Carp, | think, in February, 1877 
of JS. Kennedy, was in St. Paul at the time, but was very 
skeptical on the subject. and did not seem: to want to have 
anvthing to do with: it. Did not seem to think that Nattson 
& Till could raise the Maney * (Ree. }). Io.) 

And on direct examination : 

Po had a conversation with Mr. Kennedy in lis private 
office, 41 Cedar street, New York, about mv being interested 
with Kittson & Hill in the purchase of the bonds referred 


aml 


La. Mr. Kennedy rade ne ObPECTIONS, but rather seemed to 

be gratified.  TLe thought it Was a good thing tor me. and 

only advised me to ascertain how much money it would be 

necessary for me to raise to Carry out the projyect. To the 

best of niv recollection, this was in the month of April, Or 
~ very carly in May, PS78." (Ree. p. 42.) 

If the bionekary depression Which lasted for several years 
after PS75, had continued, there would doubtless have been 
aloss in this undertaking. The vast strewn of immigration 
Which flowed into the great northwest Territories of Minne- 
sota, Dakota and Manitoba, in TST9-SO, and which still con- 
tities, settling the waste places, increasing the value of the 
lands and the traffic of the roads, has made this undertak- 
ing a success.  TLowever that bby be, the bare fact, that im 
COMSCOUCTICE ofa purchase, and the divestment of millions 
of dollars, a profit of millions has been made, is mot alone, of 
itself, an evidence of fraud. 

There is nothing in the record to show that anvthing was 
done, or left undone, by complainant, or by Stith, Stevens, 
\ ~ IKittsom or Hill, by Which the bonds, or the Inorteaved pProp- 

erty, were depreciated in value: or that any form of cir- 
cumvention, deceit, ving or false representation was used 
aus to the mtrinsic, market or prospective vilue of the bonds 
or the railroad lines: or as to the prospects anid probable 
future of the property: or as to the difficulty, time, expense 
or hazard of foreclosing the mortgages: nor does it appear 
threat auhiv fraudulent means were used to induce the bond- 
holders to sell ther bonds, or to sell them: at less than their 
value, or in procuring the signatures to the option agree- 
ment under which the bonds were sold, or in obtaime the 
possession of the bonds without paving the agreed price, or 
without complying with the terms of the agreement. None, 
oft these adets, or ai other ucts or neglects whieh would eT" 
idence a fraudulent design, being averred or shown, it is 
Liiposst ble for us to comprehend Upon Wlreit eround it could 
be said that there was actual fraud in this purchase. 


— © 


If actual fraud is found in this record, it must be pre- 


sumed. in) the rbsence ot either allegation q)} proof—not only 
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as against the complainant, and against the defendants, as 
their counsel uree, but as against John S. Kennedy, the 
trustee, who knew and approved of complamant’s Interest 
in the purchase, and strongly recommended the bondhold- 
ers to sell their bonds on the terms offered by Simith. 
Stephen, Nittson & Phill: and this without any apparent 
motive on his part to defraud his beneficiaries. 

The learned court below found no difficulty in presuming 
fraud not only as against complainant, but also as against 
IKennedy.—as we submit. contrary to well established rules 


of law. 
| | 


THE PLEA OF DEFENDANTS RAISES ONLY THE QUESTION OF 
CONSTRUCTIVE FRAUD, RESULTING FROM COMPLAINANT'S 


RIDUCTARY RELATION AS RECEIVER AND GENERAL MANAGER. 


The averments of the plea, reciting the various issues of 


bonds, the filing of the Kennedy bill. the appointment of com- -_* 
plainant as receiver of the extension lines, the substitution 
of John S. Nennedy as trustee in the mortgages r/ee Samuel 
J. Tilden and George Te M. Davis resigned, and George LL. 
Becker removed, the taking possession of the mainand branch 
lines by the trustees on Oct. 9, 1876, and their appointment 
of complamant as general manager under them, are admitt- 
to ly the stipulation, (Ree, |). is ae 

The only remaining allegations of the plea are: 

1. That complamant never informed Kennedy or any 
of the bondholders of lis Interest im the proyect of purchias- 
ing said bonds and acquiring the mortgaged property, nor 1 
did Kennedy or any of the bondholders know or suspect or | 
have any information or belief at any time until after con- 


firmation of the foreclosure sales, that compari claimed 
such interest. 

2. That as receiver of the lines of the St. Paul Company 
covered by said S15,000,000 morte: @e, complainant could 


not lawfully make said agreement or engage in the cnter- 
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prise of purchasing said bonds, or the property covered by 
said mortgage: and his making such agreement and em- 
barking in such enterprise was a breach of trust and fraud 
on the bondholders of said S15,000,000 issue, and on this 
Court. 

>. That as general manager, for the trustees in said 
mortgages, of the lines of the First Division Company, com- 
plainant occupied a trust position toward bis emplovers, ’ 
suid trustees and the bondholders, and by makine said 
agrecment and engaging in said enterprise, was guilty of a 
breach of trust and fraud upon the trustees and bondhold- 
ers. 

4.0 That by reason of said fiduciary positions occupied by 
complainant, he is not entitled in equity to any relief. (Ree. 
p. 2, 20.) 

The first of these averments presents the only hatter of 
fact im issue under the replication. 

The evidence on this issue of fact is as follows: 

Deposition of Jesse PL FARLEY, complainant, taken ly 
stipulation, Mareh 15, D882. Direct examination, in sub- 
stance: 

The allegation in the bill: «And vour orator states that 
after said agreement between him and said Kittson and [hill, 
wid before the decrees of foreclosure 11) sitid sults, anid he- 
fore the purchase of said bonds, or any of them, and white 
negotiations were pending for the purchase of the bonds 
represented by said) Kennedy, he, said plamtitl informed 
said Kennedy of lis said interest and connection with said 
IKittson and Hill in the project) for the purchase of said 
bonds, and that said Kennedy had full notice and knowl- 
edge that he was so connected therewith and imterested 
therein, and fully approved and sanctioned the same.” Is 
true, everv word of it. Chee, p. 40.) 

| have in my possession, and here produce, a letter from 
sald Kennedy relating to that matter, as follows: 


* Contidential. 
“41 Cedar Street, New York, 25th Feb'yv, 1878. 
“J.P. Farcey, Esq., St. Paul, Minnesota: 

* Dear Nir: We are in receipt of Vour favor of 22d inst., 
and will send vou the particulars vou desire with pleasure, 
but two of our clerks are away sick, so that we are short- 
handed, and we will have to ask vou to excuse us till to- 
morrow or next dav. We think it will pay vou to take an 
interest with K. and EE., and we are glad to hear that thev 
have offered it to Vou. 

“The purchase has now been concluded. We have so 
advised the committee at Amsterdam by cable to-day, and 
it will be publicly announced there to-morrow morning. 
The writer telegraphed vou to-day, as trustee, to remit 
S4.500, to pay the mterest due Ist March on the S120,000 
issue of Branch Line bonds. Yours very truly, 


“ JOHN S. KENNEDY.” 


This was in answer to a letter | wrote him dated Feb. 22, 
IS7S, on the subject of the purchase of the St. Paul & Pa- 
cific First Division bonds and Extension Line bonds from 
the Dutch committee. TP wanted to know if Mr. Kennedy 
had any objections to my being interested with Kkittson and 
Hill in the purchase of the bonds, knowing Mr. Kennedy 
to be the representative of said bonds in America. 


In my letter of Feb. 22, 1878, 1 mentioned the names of 


KKittson & Till in connection with the enterprise of pur- 
chasing the bonds. The letters «Kk. & HH.’ in this letter 
of John S. Kennedy mean Norman W. Kittson and James 
J. Pull. 

Subsequent to the receipt of this letter from John 8. 
Kennedy [T had a conversation with him in Ins private 
office, 41 Cedar St., N. Y., about my being interested with 
IKittson & Phill in the purchase of the bonds. Mr. Ken- 
nedy made no objections, but rather seemed to be gratified. 
Ile thought it was a good thing for me, and only advised 


me to ascertain how much money it would be necessary for 


5 


me to raise lo carry out the project. To the best of my 
recollection this was in the month of April, or very early 
In May, 1S7s. The date of the agreement with the Dutch 


comunittee for the purchase of the bonds was March Lo, 1878. 


i (Ree. |). {2 .) 


have 

| The allegation in the bill: And your orator saves thiat 

to all inquiries made by said Kennedy, or any of the trus- 

tees In said mortgages, or by anv of the holders of any of 

the bonds secured thereby, or by any one interested in 

the property under his charge, as manager and receiver, 

heat all times gave full and true answers and = informa- 

tion tothe best of lis knowledge and abilitw, and kept 

said) Kennedy fully informed of all facts, matters and 

things coming to his knowledge affecting said property, 

v and in all things acted honestly and in good faith toward 

) all Persons Interested im the property under his control, 

as receiver and manager as aforesaid.,’—is true in fact. 

(Ree. p. ea 

The defendants offered no evidence in support of ther 

plea: and upon this, the only fact in issue, their averment 
' Is Clearly disproved. 

The remaming averments contamed in the plea, raise 
only the question of constructive fraud. No facts are alleged 
Which would constitute actual fraud. 

I. There is no averment of any fraud, actual or construct- 
ive, in the enterprise itself. The only charge is that 
complaimant, as receiver and as general manager could not 
lawfully engage in it: not that the undertaking was fraud- 
ulent. 

| 2. There is neither any admission or statement in the bill 
nor any averment in the plea, nor any proof in the record, 

of anv intention or combination to injure, or of any actual 

pecumlary injury or damage to any person interested in the 

mortgaged properly as creditor, stockholder (oy bondholder. 

' >. By the general averment that the interest of complain- 


ant in this purchase Wasa fraud on the eourt. the trustees, 
and the bondholders, only a constructive fraud can be in- 
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tended, because Hho tracts are set Up Which would constitute 
actual fraud. 
It is well settled that a eeneral charge of fraud will not ) 


be regarded. The facts constituting the alleged fraud must es 
be distinctly stated and clearly proved, ; 
Ed 
lan Weely. HW vston, Supreme Court U.S8.; Oct. T., 1885. 
“TPraud consists of intention, and that mtention is a faet 
Which ought to have been averred, for it is. the gist of the 
plea, and would have been traversable.” 
Moss vy. Riddle, 5 Cranch. ol. 
“Tn equity, as at law, fraud and injury must concur, to 
furnish grounds for judicial action: a mere fraudulent in- 
tent, unaccompanied ly av Mjurious act, is not the subject 
of judicial cognizance, ” 
(Clarke vy. White, 12 Peters, 196. 
To constitute actual fraud there must be not only contriv- 
ance, design or intention to injure another, but actual dam- 
age or injury resulting to some one is a necessary element, { «= 


which must be alleged and proved. Actual fraud will never 
be presumed. 

(Conard  # Nicoll, | Peters, 2Y 7. 

United States v. Arredondo, 6 Peters, 716. 


Where the allegation is of actual fraud, relief can not be 
given on the ground of constructive fraud, and viee versa. 
The complainant Call only recover secuindin allegata et pro- 
hata. | 

* Although cases of constructive fraud are equally cogniz- 
able, by a court of equity, with cases of direct. or positive 
fraud, vet the two classes of cases would be met by a defend- 
ant ina very different manner. It seems to be an estab- 
lished doctrine of a court of equity, that when a bill sets up 


a case of actual fraud, and makes that the ground of the 


praver for relief, the plamtiff will not be entitled to a decree, 


by establishing some of the facts quite independent of fraud, 


but which might of themselves create a case under a totally 


distinct head of equity from that which would be applicable 
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to the case of fraud origmally stated. In support of this 
position may be cited, as directly im pot, the case of Price 
v. Berrington, decided by Lord Chancellor Truro, in 1851, 
ad eile ne@lish Law and equity Rep. Vol. 7, I». 204.” 

Lyre Vv. Potter. 1 flow. }:? 


how 

Although the pleas in the case at bar raise only the ques- 
tion of constructive fraud, and actual fraud is neither alleged 
nor proven, vet defendants’ counsel, in their argument below, 
chareed, and the learned judge below bsised his Opinion )}) 
the supposition, that fraud im fact had been shown. 

Counsel said in their printed argument: 

Tis is not a question of a purchase by a trustee or fits 
agent from a cestuy que trust, or a purchase of trust property 
by the trustee or agent at a judicial or other sale, where the 
character of the transaction is to be determined in the absence 
of proof of actual fraud.  ‘Phose cases the courts pronounce 
a constructive fraud. In case of a purchase of trust proper- 
tv by a trustee or his agent, the sale will be sct aside, as of 

: - COUrSe, On application of the cestus pie trust, irrespective of 


any question of actual fraud or damage.” (1 Lead. Cas. in 
leq., +th Am. Ed., Part-1, pp. 259, 240, etc.) 

* But in this case there is no need to act on prestumptions. 
The bill itself shows that the plaintiff deliberately entered 
Into a conspiracy to defraud his cestiuds que trust in the pur- 
chase of the bonds and in the purchase of the mortgaged 
property. The agreement itself, and every step taken to 
carry it out, contain every element of the grossest actual 
fraud. * * * Andthe enormous profit of SL5,000 000, that 
was realized, whether it was male in the purchase of the 
bonds, or in the purchase of the mortgaged property, or, as Is 
most likely. in both purchases, shows not only that the plaint- 
ffs conduct was vrossly fraudulent, but that he was utterly 
reckless of the ruin which iis fraud might work upon his 
COSTITIS (tle ee = “In this case the receiver, the 
trusted contidential officer of this court, lias not only de- 
frauded every person and class of persons interested in the 


property in Tis charge, but to accomplish this purpose he 


3S 


has willfully deceived the court. To the guilt’ of fraud 
Upon his COSTIIS (pite fyvist he leas added the vuilt of oa fraud 


Upon the court, a fraud upon the admilhistration of Justice.” 


It was doubtless such baseless assertions as these, nowhere 
admitted in the bill nor alleged in the plea, entirely unsup- 
ported by any evidence in the record, which induced the 
learned court below to pronounce this enterprise fraudulent 
in fact. As we have already shown, not only is there an 
utter absence of complaint by any creditor, stockholder or 
bondholder, but there 1s neither allegation hor proof im the 
record that any creditor, stockholder or bondholder has 
been injured to the amount of a single cent. No averment 
that the bonds were bought at less than their real value, or 
that less than the full) value was paid for the railroad 
lines and property. The court is asked to presume all this 
actual fraud from the bare fact that a large profit has been 
realized, and this on a plea which raises only the question 
of constructive fraud. 

The arguinent of defendant's Counsel, as well as the opin- 
ion of the court below, are based upon the proposition threat 
complunants interest im this purchase, was (pso facto, a 
fraud upon the court, and involved moral turpitude. It is 
tacitly admitted, and the authorities cited ly defendant 
show, that if complainant had been an executor, adminis- 
trator, guardian, director, trustee, assignee in bankruptey, 
or had held any other fiduciary relation than that of re- 
celver, a purchase by him of the trust property would have 
been voldable only by the cost qite rust. and hot by de- 
fendants. The argument is, that owing to some peculiarly 
sacred considerations attaching to the office of receiver of 
an insolvent railroad company, as distinguished from any 
other fiduciary relation, this particular purchase is abso- 
lutely void and a fraud on the court. 

This distinction is not supported by reference to any text 
writer or adjudicated case, and is contrary to all the au- 
thorities we have been able to find on the subject. 


There could have been no fraud on the court, unless a 
fraud were in some Way perpetrated Ol) SOMME Person or class 
of Persons Whose Interests Were under the protection of the 
court. We submit we have already shown that no fraud 
Was perpetrated on the creditors, stockholders or bondlold- 
ers, the only persons interested in the property. 

The fraud upon the court in this case, according to de- 
fendant’s counsel, consists in the fact that complainant 
being a receiver of a portion of the property, was interested 
Ini Its purchase, and failed to disclose such interest to the 
court. “Phe only evidence offered on this subject is that of 
complatnant, Who testified, on cross-examination, that he did 
not sooner inform Kennedy of his interest with Nittson & 
Hill for fear at would) become pubhe and the attorneys for 
the stockholders would VO TO the Court and have a F@- 
celver appointed of the lines of the First Division Company 
of which he was not receiver, but which were then tn the 
hands of the trustees in the mortgages, for whom complain- 
abit Was veneral Mana LVer y and that an action of eyectment 
heal already heen brought a@alhst the trustees 

Complainant further testified in substance: 

The reason why, after T got Kennedy's letter of February 
YH, USTS, | did not have my name put into the agreement 
of Mareh 13, TESTS, alone with Smith, Stevens. NKittson « 
Hill, was the same cause that existed from the beginning— 
stockholders carrving on this war for the possession of the 
property. TP have no doubt Twas present on May 51, E878, 
at Davenport, when Judge Dillon made the order authoriz- 
Ine Me TO LO ON nid complete the extension lines with 
Vv Snuth, Stevens, Naittson & Till, 


hohev to ave furnished a) 
lf remember the tet that Smith. 


and heard the order read. 
Stevens, Wittson & Pill lad made that aderechielt and 
bought the bonds under it, was talked over by Judge Dil- 
lon-at the time the order was made and at previous hear- 
ings before him at Des Moines on said application. The 
money, it was understood, was to be raised by Mr. Stevens, 
but [ recollect they were all parties to the contract. [| did 
not. at the time that order was made, or at wv time, imn- 
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form Judge Dillon Twas equally interested with Kittson & 
Hill under the agreement of March 15, 1878. 1 did not 
think it was a thing that interested him at all: | intended 
to LO On and finish the road according to lus order, if thev 
furnished the money. (Ree. p. 45.) 

“Int. 20. You have stated that the reason why vour 
connection with the cnierprise was kept secret was that if it 
were known the stockholders of the Iirst Division ¢ ‘OTN Paey 
would take steps to have vou removed from the manage- 
ment of the lines of that COMMpAany and have a receiver clp)- 
pointed: were vou not also afraid that the court, whose re- 
eelver Vou Were of the extension lines, would also consider 
Vour Interest in such a project a sufficient reason to remove 
Vou from Vour office of recerver? 

“A. 06 6We never thought much of the court: unless some- 
body moved in the matter. [don’t think that subject was 
ever mentioned between hittson, Pall and mivself” 

“Int. 21. But vou thought that if it) were generally 
known. that Vou were interested with Kkittson & Phill it 
might lead to vour removal as general manager of the [first 
Division Lines, and the appolntiment of a receiver of those 
lines, ana this aspect of the Case Was fr quently considered 
between vou, was it not?” 

a, Yes sir, we were afraid the stockholders would move 
1 the matter.” 

I shared to some small extent the opinion of Mia. hittson 
that afl were so removed, and a receiver appointed, the 
whole CHLELPLrise would be worthless. 

“dnt. 24. Why couldn't the bonds be bought and used 
11) paving for the property at a foreclosure sale, no matter 
who Was veneral Pada er or recerver? — 

“AL Phe past management of the property had been, mn 
our opinion, so reckless and dishonest that if the stockhold- 
ers Zot POSSCSSION of it, even for only wt few months, they 
could hide and steal everything they could lay their hands 
on. A oman only wants to look into the matter of the 
former management of the extension lines particularly, to 
come to the same conclusion that we did.” (Rec. p. 46.) 
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This is the only evidence on the subject, and shows: 

(1) That complainant's failure to disclose his interest in 
the purchase had no relation to his office as receiver of the 
extension Lines, and was not induced by fear of removal 
as such receiver. 

(2) ‘Phat the only motive for concealment was the fear 
that the stockholders niet use this asa prevent for ousting 
the trustees of the bondholders from the POSSeSSION of the 
main and branch lines of which complaunant was general 
manager, 

(3) ‘That this action of complainant was taken in behalf 
of the bondholders and their trustees, as agvallist the stock- 
holders, and the reason assigned by him is that, consider- 
Ing how reckless and dishonest the past management had 
been, there was ground for believing that if the stockhold- 
ers got possession, for only a few months, they could hide 
and steal evervthing thev could lay their lands on. 

If this were an application by the stockholders to set 
aside this purchase asa fraud on their rights, this night 
become a pregnant evidence, if, in addition, the stockhold- 
ers alleged and proved a damage resulting to themselves. 
But it is to be observed: (1) The stockholders make no such 
application. (2) The record shows thev had at that time 
ho pecuniary interest mm the property, and hence could 
have sustained no damage from the action and attitude of 
complainant. (3) The tears of complatnant as to the re- 
sults if the stockholders should LET POSSeSS1ON, seem to be 
amiply justified by the evidence im the record, 

The bill in the Kennedy suit, filed July 14, 18 


11) regard to the stock of the St. Paul and First Division 


7 >, alleges 
Compamies; and in regard to the management of the prop- 
erty by those corporations and their stockholders: 

That the whole property of said two companies will not 
suffice to pay their debts, and the shares of their capital 
stock are of no actual value as property. (Ree., p. 66.) 

That the whole of the capital stock of these two companies 
was falsely and fraudulently issued as full paid stock with- 


out auny pavinent therefor to the companies (Ree. }?. G2), 
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and has been transferred, for a nominal consideration, to 
the Northern Pacific Railroad Company, which received the 
“me with notice of such fraudulent issue. and has consti- 


tuted out of its directors the boards of directors of said St. 
Paul Company and said First Division Company, and there- 
by controls the finances, Lunds and property of said two 
Companies, (Ree. |). (52. ) 

That said) First Division Company, under the control of 
these directors, has failed to apply thie proceeds of the ex- 
tension bonds to the construction of the extension lines, 
but has wrongfully diverted said proceeds to other purposes. 
(Ree. p. 62.) 

That the lands which the St. Paul Company would become 
entitled to by the completion of said) extensions, viz.: 
1472,000 acres, would be worth S60 per acre, in all S8,852,- 
O00). 

That by the construction of the conipleted portion of said 
extension, the St. Paul Company became and is entitled to 
200.000 acres of contiguous land, worth 86 per acre, but sud 
company and the First Division Company and the trustees 
In the extension mortgage, neglected to select and enter said 
lands and procure the lists thereof, so that the title thereto 
never vested in the St. Paul Company; and such neglect 
was In the interest of and instigated by the Northern Pa- 
cific Company, Which has apphed = for, and on January 14, 
IS75, actually obtained patents for 29,7823 acres of valuable 
lands which belonged of right to said St. Paul Company, 
and were meluded in said extension mortgage; and said 
Northern Pacific Company claimed other lands to which the 
St. Paul Company were entitled, included in said extension 
mortgage: that said First Division and St. Paul Companies 
and the trustees in said extension mortgage, having neglected 
their duty in the premises, the bondholders appled= to the 
Secretary of the Interior, and procured lis decision that the 
claims of the Northern Pacific Company were mvalid, and 
said patents were erroneously issued, and the right to the 
lands was in the St. Paul Company, but said company and 
the First Division Company and said trustees, notwithstand- 
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Ing. still neglect to secure to the St. Paul Company the title 
to sad lands. 

That by the terms of their respective Jand grants, if the 
Northern Pacific Company could prevent the construction 
of the line of the St. Paul Company south of Glyndon, until 
December 5, 1873, more than 128,000 acres of land, worth 
S76S.000, which by said decision belong to the St. Paul 
Company, and are included in said extension mortgage, 
would be forfeited and pass to the Northern Pacific Com- 
pany, and this would deprive the St. Paul Company of the 
benefit of said decision to the extent of one half the lands 
affected thereby. (Ree. pp. O55.) 

That the Northern Pacitic Company ix stil] attempting to 
resist and reverse said decision, to defeat the land grant of 
the St. Paul Company, and to secure said lands to itself. and 
to that end to hinder and defeat the completion of said lines 
of railroad within the time limited. 

That of the bonds Issued under sud eCXtehHston niorteare, 
Moorehead & Becker have wrongtully diverted the pro- 
ceeds of SL S00.000, to the completion of the main line of 
the First Division Company, from St. Anthony to Breckin- 
ridve, In fraud of said bondholders. (Ree. }). (i+. ) 

That the management of the business and finances of said 
companies has been wasteful and ruinous to the mterests of 
sald Companies and of the bondholders. (Ree. pp. Go.) 

That the former trustees in said extension Morteave have 
neglected the mterests of the bondholders: that) said Moore- 
head has all the time been in the eniplow of said Northern 
Pacific Company, and acted under its control and i its in- 
terest, and has disregarded the mterests of said First Divis- 
ion Company and extension bondholders. 

That said Becker has been and is president of said lFirst 
Division Company, and has consented to and participated 
In said acts and doings of the Northern Pacific Company and 
said Moorehead. (Ree. |). (¥7.) 


This bill was in evidence for the purposes of the hearing 
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on the plea, by stipulation. (Ree. p. 52.) Tt is the bill upon 
which complamant Was apported receiver of the extension 


lines. Its averments are made absolutely and not upon 


information and behef, are verified by oath, and are uncon- 
tradicted in this record. It was a bill filed in behalf of the 
bondholders as against the stockholders and their manage- 


ment. The foregoing delinquencies, wrong doings and 
Misappropriadtions, ly the officers and directors of the St. Paul 


and First Division Companies, in fraud of the bondholders, 
and in the interest of the Northern Pacific Company, a 
rival line, which owned nearly all the stock of these two 
corporations, Were known to complainant and fully explain 
his testimony. These were the causes which led to ousting 
the stockholders from the possession of the extension lines 
and the appointment of a receiver; and also to the removal 
of Moorehead and Becker as trustees, the substitution of 
Kennedy, and the taking possession of the main and branch 
lines by the trustees of the bondholders. 

No injury is shown to have resulted to the stockholders 
from their ignorance of Complainants’ interest mm the pur- 
chase. The purchase of the bonds was not) concealed. It 
was pubhely announced in Amsterdam, was known to the 
Dutch bondholders and to their agent and representative. 
The agreement of purchase was spread upon the files and 
records of the court, In the order of Maw 51, 1878, ina 


sult to which the stockholders, by their representatives, 
were parties. The alleged concealment was of complain- | 
ants’ interest in the purchase, and of this, or of the purchase 
itself, no stockholder has ever complained. 

That the defendants in this case fully appreciated the 
the real extent and value of the stockholders’ interest in 
this property, is shown by the fact that their plea does not 
tlege any fraud, either actual or constructive, upon these 
corporations or thei stockholders. The averment is, that : 
as receiver, “the making of such an agreement and the | 
emibarking im such an enterprise by him (complainant) Was 
a breach of trust on his part as such receiver, and a fraud 
on the holders of the bonds of said 815,000,000 issue, and was 
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a fraud upon this court, whose receiver he was.” And as 
general manager “that by making the agreement and en- 
gaging and continuing in the enterprise of purchasing the 
sad bonds and said mortgaged property mentioned tm lis 
sald bill, the said larley Was euilty of a breach of trust 
toward and a fraud upon the said trustees and the said 
bondholders.” (Rep. 2.) | 

The stockholders are nowhere mentioned in this plea. It 
Is only the court, the bondholders and their trustees, as to 


Whose interests these defendants show any solicitude. 
[I f. 


IN THR ABSENCKE OF ACTUAL FRAUD, THE INTEREST OF COM- 
PLAINANT IN THIS PURCILASE IS NOT VOID BY REASON OF SUCH 
RIDUCLTARY RELATIONS, ir is VOIDADBLE ONLY BY TH CESTUIS 


QUE TRUST, AND NOT BY DEFENDANTS. 


I. On August 1, 1875, complaimant was appointed receiver 
of the property of the St. Paul Company. This consisted 
solely of the franchise to build the extension lines trom St. 
Cloud to St. Vincent, ete., subject to the mor vagve to secure 
$15,000,000 of bonds, and subject toa lease of these extensions 
to the First Division (Company for 99 vears. Of the 570 
miles cmbraced in these extensions, only 159 nuales were then 
completed. Complaimant was appotmnted receiver that he 
nielit build and finish the extension Ines. 

2. The bill on which complainant was apported receiver 
was not filed for the Purpose of foreclosing anv mortgage. 
It contained no specific averment of default in the payment 
of principal or interest of the bonds secured. The grounds 
of relief stated were the failure of the First Division Com- 
pany to comply with its construction contract : the misap- 
propriation of the proceeds of 815,000,000 of bonds to other 
purposes than the completion of the extension lines : the 
collusion of the officers and directors with the Northern Pa- 
cifi¢ Railroad Company to obstruct and delay the building 
of the extension lines within the time required by law, with 
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aview to the forfeiture of the land grant and its acquisition 
by the Northern Pacific Company : and the prayer is that 
the court shall appoint a receiver, and give him power to 
ixsue debentures and procure funds to construct the railroad 


and secure the land grant : that the lands and other prop- 


ertv. or so miuely cis hecessaly, he Sold to pray the COs raya 


completing the construction. “and that after said crtensions 
shall br CONE led and the tithe to said lands secured.” the sare 
eXtension mor LaALe Mav be foreclosed, ete. (Ree. }?. OS.) 
The Kennedy bill was filed July 14. 1875. The supple- 
mental bill filed in the same cause August 2, 1875, did al- 


é 


lege specifically a default in the payment of the scni-annual 
Mnstallment of interest on the bonds, duc January L, 1875 ; 
threat complamants caused interest COUpPOTs NOUN tINe to 
S265.865. to be presented for pavinent, whieh was refused for 
Want of funds, Whereupon the COUpPOls Were duly protested : 
ana praved ra ALecree of foreclosure anid sitle: but this Sup- 
plemental bill was on December TS, 1875, withdrawn and 
dismissed by consent of parties. (hee. pp. 96, Ho.) 

The stipulation under which this bill and supplemental 
bill were introduced in evidence, provided they should con- 
trol the averiments of the bill and plea herern as to the pur 
poses of said suit. 


>. These railroad lines and mortgaged property were not 


sold until Mav and June, IS79, on foreclosure decrees entered 


In Mareh and April, IS79, in the several suits pending to 
foreclose the several Morteavers. The dill of complainant 
alleges that in TS76 there were five several suits pending in 
courts of that State for that purpose. (Ree. p. 1.) Phis is 
nowhere contradicted. At the time the Kennedy bill was 
filed, July 14. 1875, there were outstanding on three issues 
of bonds secured by mortgages executed by the St. Paul 
Company, and on one issue of bonds secured by mortgage 
executed by the First Division Company, on the Branch 
Laine from St. Paul to Watab, S2.750,000, Also on two is- 
sues of bonds secured by mortgage executed by the First 
Division Company, on its Main Line from St. Anthony to 


Breckinridge, SS YD0000 (Ree. |}. DH. 57). In addition t 


— 
- 


— 


4¢ 


the S15,0Q00,000 secured by the [oxtension Mortgage on the 
line from St. Cloud to St. Vincent. It was obviously neces- 
“ary to file separate foreclosure bills on the separate trust 
deeds conveying to different trustees different pieces of rail- 
road Property to secure bonds of different issues. 

f. Complaimant did not buy the railroads or mortgaged 
Property at the foreclosure sales. There is ne evidence he 
Was present, or bid. Phe roads, ete, were purchased by, 
and subsequently turned over to, the St. Paul and Manitoba 
Company, defendant herein. Complainant simply had an 
Interest dn the bonds which were used in pavinent for the 
rallroads, and consequently an interest in the property ac- 
quired through the use of the boneds ill the foreclosure 
ScliCSs, 

o Complamant did) not tn any sense buy property at 
his own siile, Oy Property he was authorized to sell. Ile 
Was hever C1IVen the power oO sell these railroad lines. 
They were finally sold at public auction, pursuant to fore- 
closure decrees duly entered by the court. and the sales 
were afterward confirmed by the court. Tuere is no pre- 
tense that complainant conducted these sales, and the pre- 
sumnption is they were made in accordance with the usual 
practice, by the master in chancery, 

ln the case of Fisk ve Serber, 6 Watts & Sergeant, 1S, the 
COUTT held that the USSTE TIC’ ofan insolvent debtor is mot in- 
capable. hy reason of lis fiduciary character, of becoming 
the purchaser of the debtors real estate, when sold by the 
sheriff, upon a mortgage which mcumbered it before the 
time of the assignment. This was put upon the ground that 
the trustee Was not in this case both buver cuniel seller at the 
same time: that the sale was at public auction, by an officer 
of the law, and was in no respect under the control of the 
trustee. The property having been “taken out of his posses-— 
sion, as it were, and certamly out of his power, by the au- 
thority of the law, which ts paramount to any he has as 
trustee, and placed in the hands of the officer of the law, to 
Whom full power is given to sell and dispose of the same, it 


Is perfectly iahitest threat he thereby becomes divested oft lus 
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trusteeship in regard to it: that all his power and = control 
over it Cease, so. that he las no duty Whatever to perform 
11) respect to it. In the slightest degree Mcompatible with his 
buving at the lowest price for which it may be obtaimed: and 
as to the sale to be made by the sheriff. itis Imipossible to 
conceive how the trustee can exercise any control or iiffu- 
ence over it. to the preyudice of those whose interest it is to 
have the Property sold for the highest possible price, threat 
any other individual, disposed to buy, may not exert.” 

Notwithstanding the Very able dissenting OPINION ly 
Rovers, J.. the rule laid down by the majority of the court 
Was affirmed and followed in the case of Cadbury ve Duval, 
10 Barr. 265: and in Chorpenning s Appeal, 32 Pal State, 315, 
where it was held that the doctrine that a party will not be 
allowed to purchase and hold property for lis own use and 
benefit. When he stands im a fiduchary relation to it, does not 
apply when the sale is made by a public officer, under pro- 
ccedings adverse to the interest of the cestuy que trust, and 
the trustee has not the means in Ins power to prevent the 
sale. 

See also the Case of Sheldon ; [state of Crearye is hice. >») 
Mich. 296. Doc v. Hassell, 6S N.C. 215. affirmed and fol- 
lowed in Lee vy. Howell, GOON. CL 200, establish the same 
rule in North Carolina. In the former case the court Sav: 
* What objection can there be to a guardian bidding ata 
sale made by a commissioner under a decree of the court? 
, , This is quite different from: the case of a 
guardian purchasing at his own sale, where he is both the 
seller and purchaser, as in the cases cited ly plamtiff’s 
counsel.” 

That such circumstances are and ought to be of great 
weight in determining the cquities of the parties, and the 
hong fides of the purchase, is shown by the remarks of this 
court in the case of Tiein Liek Oil Co. y. Marbury, 91 U. S. 
NSa: 

“Tfit be conceded that the contract hy Which the defend- 
ant became the creditor of the COMMPAany Was valid, we see 
no principle on which the subsequent purchase under the 
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deed of trust is not equally so. The defendant was not 
here both seller and buver. A trustee was interposed who 
made the sale,and who had the usual powers necessary to 
see that the sale was fairly conducted, and who in this re- 
spect Was the trustee of the corporation, and must be SUyp- 
posed to have been selected by it for the exercise of, this 
power. Defendant was at liberty to bid, subject to those 
rules of fairness which we have already conceded to belong 
to luis peculiar position, for if he could not bid, he would 
have been deprived of the only means Which his contract 
gave lim, of making his debt out of the security on which 
he had loaned his money.” 

The project Into which complainant entered, together 
with Smuth, Stevens, Nittson & Phill, consisted of two parts 
only: (1) The purchase of the bonds from the several hold- 
ers Who were \W hing tosell, (2) The use of the bonds so pur- 
Chased in pavinrenyt for the mortgaged property at the fore- 
closure sales, . 

(1) Complatnant’s office of receiver of the property of 
the St. Paul Company, did) not make unlawful his interest 
In the project, so far as it consisted in the purchase of the 
bonds from the bondholders. These bonds were no part of 
the trust property in |iis POSSCSSION or control as receiver. 
They were the individual property of the bondholders, and 
not of the ruilroad company. There was no trust relation- 
ship existing between complainant and the madividual bond- 
holders, in respect to the bonds held and owned by them. 
His fiduciary relation was limited to the specific property 
of which he was appointed receiver. ln the absence of any 
actual fraud complamant could as lawfully go into the 
market where the bonds were offered for sale, and buy 
them, or an interest In them, as any other person, 

It can not be claimed that a receiver of the property of a 
railroad company holds any fiduciary relation to the bond- 
holders in respect to the bonds owned by them. more than 
the managers or directors of the company hold a fiduciary 
relation to the individual stockholders in respect to their 
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stock. The law is well settled that such relation does not 
exist in the latter case. 

In “The Board of CONMIMUSSIONELS of Tippecanoe County Ws 
Reynolds, 44. Ind. (Black), 509, a bill was filed by a stock- 
holder to set aside a purchase of his stock by the president 
and director of the railway corporation, for much less than 
its real worth, but at its then market value. The court. held, 
after a careful review of the authorities, that the relation of 
trustee and cestus que trust does not exist such a case: that 
the trust relationship between the directors and the stock - 
holders extends only to the management by the directors of 
the property and general affairs of the corporation. The 
court said: “Stock in a corporation held) by an = indi- 
vidual is his own private property, which he may sell 
or dispose of as he sees proper, and over which neither 
thie corporation nor its officers have av control. It is 
the subject of daily commerce, and is bought and sold 
In the market like any other marketable commodity. 
The directors have no control or dominion over it 
whatever, or duty to discharge in reference to its sale 
or transfer, unless to see that proper books and facili- 
ties are furnished for that purpose. As the property of the 
Individual holder, he holds it as free from the dominion and 
control of the directors as he does lis lands or other prop- 
erty.” . . . “Such being the nature of the 
interest of the stockholder in his stock, and the directors 
having no control, power or dominion over it, or duty to 
discharge in reference to it, bevond the duty devolving 
upon them to prudently manage the affairs and property 
of the corporation itself, it seems to us to be very clear, that 
in the purchase of stock by a director from the holder, the 
relation of trustee and cestud que trust does not exist between 
them.” The following cases were cited. 

lan Allen ve The Assessors, 3 Wall, 5735. 

Spering & clppeal, 71 Pa. St. 11-20. 

Smith v. Hurd, 12) Met. 571. 

Allen vie Curtis, 26 Conn. 4: 
Carpenter Vv. Danforth, 52 Barb. J5S1. 
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In Vn Alen ve The Assessors, supra, Mr. J. Nelson, deliv- 
ering the opinion of the court, that the shares of stock- 


holders 
sad: 


oft 


national banks are subject to State taxation, 


“The interest of the shareholder entitles Jiaim to partici- 


pate In the net profits earned by the bank in the employ- 


ment of its capital, during the existence of its charter, in 


proportion to the number of his shares: and upon its disso- 


lution or termination, to his proportion of the property 


that may remain of the corporation after the payment of 


its debts. 


This is a distinct, independent interest or prop- 


erty, held by the shareholder ke any other property that 


may belong to him.” 


In Spertng’s clppedl, 71 Penn. St. 11-20, the court said: 


“Tt is by ho means a well settled pomnt what is the precise 


relation which directors sustain to stockholders. 


They are 


undoubtedly said in many authorities to be trustees, but 


that as T apprehend is only in a general sense, as we term 


an agentor anv bailee intrusted with the care and manage- 


ment of the property of another. 


not technical trustees.” 


Nii ith + 


[lurd, 


12 Met. O71. was an netion 


[t ix certain that they are 


()})} 


the case 


brought by an individual holder of shares im an mecorpo- 


rated bank against the directors, sctting forth various acts of 


negligence and malfeasance through a series of vears, In 


consequence of which, as the declaration alleged, the whole 


capital of the bank was wasted and lost, and the shares of 


the plamtiff became of no value. 


is no leaal 
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tween the holders of shares ina bank. in 


The court said: 


i ‘There 


privity. relation, or Immediate connection, be- 
their individual 


eapacity, on the one side, and the directors of the bank on 


the other. 
agents or trustees of such individual stockholders.” 


The directors are 


fn Aen ve Curtis, 26 Conn. 


sald: 
the bank. 
such 


trust 
claimed by the plaintiff The entire duty of the directors, 


hot 


the baileos, 


the tactors, 


156. a similar case. the Court 


“Besides, the directors of the bank are the agents of 


The bank is the only principal, and there is no 


for, or 


relation to. a stockholder as has 


been 
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growing out of their agency, is owed to the bank, which, 
under the charter, is the sole representative of the stock- 
holders, and the legal protector and defender of their prop- 
erty.” 

* Tn the case of Carpoute ma Danforth, o2 Barb. SSL, Dan- 
forth, who was one of the trustees or directors of the cor- 
poration, purchased of the plartifl 156 shares of the stock of 
the National Bank Note Company: and the purpose of the 
action Was to have the sale declared void, and to have the 
plaintiff restored to the rights and interests which he would 
have had if the sale had not been made—upon the ground 
of fraud and undue influence. It was held that the relation 
of trustee and costu/ cite frst did not exist.” 

As general manager for the trustees In possession of the 
main and branch lines of the First Division Company, of 
Which he was never receiver, complunant was at lberty, 
the same as any other person, to buy the bonds or the 
mortgaged property which were not embraced me his trust. 
These lines were included in separate mortgages and were 
sold under several decrees at separate sales for different 
amounts, easily ascertainable from the records of the court. 
Nothing is advanced by counsel for defendants to sustain 
thei plea in this respect, or to show, either by Way of proof 
or arguinent, that the court below did not clearly err in the 
decree dismissing the bill, so far as it related to these lines. 

ln Kldridge ve Nnath, 4 Vt. 454, the court held that a 
trustee may purchase, the same as any other person, the 
property of the cestiy que trust, not cmmbraced in the property 
comunitted to his charge. 

There are authorities which go further and hold that the 
Inanagers or directors of a corporation are not trustees of 
its property In such a sense as to disable them from = pur- 
chasing the property and stock belonging to it with the 
same effect as though they were not managers or directors. 

Angel & A. on Corporations, 214, and cases cited. 
Hlarts v. Brown, 77 Ul. 226. 

The (uly Vi evcainde r% V5 Mo. 4183. 

See also NYE ntyv. We bste r. 15 Met. 497. 
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(2) If there was anything unlawful in complainant’s inter- 
est in this purchase, it consisted in the use of the bonds pur- 
chased mn acquiring that portion of the railroad lines, ete., 
of which he was receiver. 

The right to so use the bonds was inherent to their own- 
ership: it was an incident attached to them by the terms of 
the mortgages under which they were issued, and was 
guaranteed to every bondholder by the express provisions 
of the foreclosure decrees under which the property was 
sold. 

This use of the bonds could, at most, render the transaec- 
thon voidable only, and hot tbsolutely void: nicl voidable 
only by the costes que trust, and not by defendants. 

Li) Michaud V. Crirod, f Hlow. ess 4 this court held, threat if al 
trustec, or any person acting for others, sells the trust es- 
tate and becomes himself interested in the purchase. the 
costitis ive frost are entitled, as of course. to have the pur- 
chase set aside. That was a bill filed by certain heirs of a 
deceased testator agallst one of his executors, to set aside cl 
purchase by the executors, through an agent eniploved by 
them, of the property of the testator, in fraud of complain- 
ants rights. The rule was extended to trustees, agents, at- 
tornevs, arbitrators, Commissioners of bankrupts, assignees 
of bankrupts, solicitors to the comission, HUCTIONCEES, 
guardians, administrators, and all other persons who by 
their connection with any other person, or by being em- 
ploved or concerned in his affairs, have acquired a knowl- 
edge of his property. All these are held) incapable of pur- 
chasing the trust property. except under certain restraints, 
/.¢. that the sales will be set aside on the application of the 
costiid (pile frust. But nothing In that decision Intimates that 
such a purchase will be set aside at the Instance of a stran- 
ver or any other person than the cestus que trust. 

la Deetn Liek Oil Co. v. Marbury, 91 U. S. R.. 587, a bill 
Wats tiled to set aside a purchase by cl director of the prop- 
Crty of the corporation, The court sald: 

“Phat a director of a joint-stock corporation occuples 


one of those fiduciary relations where his dealings with the 
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subject-matter of his trust or ageney, and with the benetici- 
ary or party whose interest is confided to his care, Is viewed 
with jealousy by the courts, and may be set aside on slight 
grounds, Is a doctrine founded on the soundest morality, 
and which has received the clearest recognition in this court 
and in others. NWochler vy. Black River Falls Co., 2 Black, 715: 
Druryy. Cross, 7 Wall. 299; Luremburg Ro Ro Co. ve Magy- 
TE 25 Beav. SS6: The Cumberland Co. Vv. Sherman, 50 Barb. 
5593: 16 Md. 456. The general doctrine, however, in re- 
gard to contracts of this class, is, not that they are absolute- 
ly void, but that they are vyoldable at the election of the 
party whose interest has been so represented by the party 
clamming under it. We sav this is the general rule, for 
there ray be CaSCS where such eOntracts would be roid ah 
initio: as Where an agent to sell buys of himself, and by his 
power of attorney conveys to himself that which le was 
authorized to sell. But, even here, acts which amount to a 
ratification by the principle may validate the sale.” 

See also Richard vy. Hotlines, 1S Tow, 145. 

Badger vy. Badger, 2 Wall. S7. 

Marsh £ Woditniore, 21 Wall. 17S. 


Badger Vv. Badger was a bill filed by the heir to set aside 
a purchase by an administrator of the trust estate. Marsh 
Vv. Whitmore was a purchase by an attorney at his own 
sale, of the bonds of his chent. In each case the court held 
the purchase was voldable only Iyy the cestud (ive frost, but the 
remedy was barred by laches and acquiescence, 

ir Pacific RR. Cony. Netehim, VOL US. R.2S9, the court 
held that a purchase, by the solicitor ofa railroad compa- 
ny, of its property at foreclosure sale, was not necessarily 
invalid. 

It is truein Pucife RoR. Colof Moov. Missouri Pacific Rail- 
way, WAL USS. R505, on a bill filed to set aside these fore- 
closure proceedings on the ground of actual fraud, on 
demurrer the court held the facts alleged sufficient for relief. 
But the decision does not overrule or modify the rule of law 
announced above. 
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ln Thomas vy. Browneille, &e., RP. Co. 109 US. RR. 525, 
ona bill to foreclose a railroad mortgage, made to secure 
bonds issued to a construction company, there had been a 
foreclosure decree and sale. Then stockholders intervened, 
praving toset aside the sale and the mortgage, on the ground 
offraud. The fraud set up in their answer and cross-bill, and 
proven, was (1) that two ofthe directors of the company were 
interested in the construction contract; (2) that the parties 
securing the construction contract assumed the lability of 
all of the directors on their unpaid stock subscriptions, and 
reheved them therefrom. The Circuit Court held) the con- 
struction contract, as well as the bonds, absolutely rord, and 
dismissed the bill. This court reversed the decree on the 
following ground, as stated in the opinion: 

* But as this court said in the case of the Tein Lick Cony. 
Marbury, WN UOS. ROOST, such contracts are not absolutely 
vold, but are yvoidable at the election of the parties affected 
by the fraud. It may often occur that, notwithstanding the 
vice of the transaction, namely, the directors or trustees, or 
al Majority of them, being interested im Opposition to the in- 
terest of those whom they represent, and in reality parties to 
both sides of the contract, that it may be one which those 
Whose confidence is abused may prefer to ratify or submit 
to. It is therefore at the option of these latter to avoid it, 
and, until some act of theirs indicates such a purpose, it is 
not a nullity.” 

Held, also, notwithstanding the Invalidity ofthe contract, 
the decree below must be reversed so far as to allow the con- 
struction Company to recover $200,047.66, actually expended 
by them in building the road, over and above what they had 
clready received payment for. 

The rule that such purchases are voidable only, and not 
void, and will be set aside only at the imstance of the cestiuis 
que trust, is not only settled in this court, but is recognized 
and enforced in every other court, and is the established law 
both in England and this country. | 

It has been apphed to purchases by trustees, generally: 
Davove vo Fanning, 2 Johns. Ch. 252; Welson vy. Troup, 2 
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Cowen, 25S, and humerous cases cited, Purchases by CXCCU 

tors and administrators: J/larringtouy. Brown, 5 Pick. 519: 
Tres vy. Ashley, Q7 Mass. 198: Jackson ve Walsh, 14 Johns. R. 
414: Richardson ve Jones, 3 Gil. & J. Sd: Williams? Rrecu- 
tors Vv. Marshall. 4 Gill. & Johns. 379: MWitehell vy. Dirnlap, 10) 
Ohio, 1S: Beeson - Beeson, 3 Barr. IS(): Thorp < Mee Wllon. 
| Cullin. G1.: Wiis Rhodes. Ss] III. ive & Baldivin ™ . Al- 
lison, 4 Minn. 25. Purchases by directors: cbs/arsf's Appeal, 
60 Pal St. 514: Buell v Buckingham, 16) Ta. 284. Purchase 
by guardian: Gallatin vi Cinminghaw, 8 Cowen, 384. Pur- 
Chase by attorney: Liaeleyy. Cramer, 4 Cowen, cla. Pur- 
Chase by sheriff: Lessee of Lazarus vo Bryson, o> Binney, ot. 
Purchase by commissioner inchancery 2 WMeConue!) vy. Gibson, 
12 Hl. 128.) Purchase by assignee: Le Parte Wiggins, | 
Hill Chie. 555. Purchase Ivy recerver: Semett vo Mill r, 10 Nh. 
Y. 402. 

The distinetion sought to be made in the brief of counsel 
for defendants below, between purchases by receivers, and 
those by other persons standing in fiduciary relations: and 
the claim that the former are absolutely vord, while the lat- 
ter are voidable only, rests Upon no sound foundation, either 
of principle or authority. No adjudicated case is cited, nor 
do we believe an authority can be found. to SUP port such a 
distinction. 

In the notes of Tlare & Wallace to how vy. JMaekreth, 1 Lead. 
Cas. in Ng. (> Am. Ed. p. 209), after stating in the broadest 
terms the rule rendering purchases by trustees voidable on- 
iZ the learned authors Sav: 

* And this principle applies to executors, administrators, 
guardians, attorneys at law, general and special agents, as- 
signees, Conmnissioncrs, sheriffs, and all persons, judicial or 
private, ministerial or counseling, who, in any respect, have 
a concern in the sale of property for others.” 

The same broad rule is lad down in) Thorp v. MeCullom, 
1 Galm. 615, and applied to trustees, assignees, ConMIUSSION- 
ers and solicitors of bankrupts, executors, administrators, 
cuardians, agents, and officers of the court. 


see also High ()}) Recervers, See. 1605. 
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Sewelt vy. Miller, WON. Y. R. 402. 
Curr Vv. Tlouser, 46 (ia. 477. 
; Alea ve Bond, 3 Ty. ha. he, 
In Jewett y. Miller, supra, a purehase by a receiver at a 
. master’s sale, of a part of the trust property. was held voida- 
ble only by the cestids (pire frust. 

ln WMeCounell vy. Gibson, 12 UL. 128, the same was held of 
a purchase through an agent by a Commissioner in chancery 
at his own sale, of the real estate he had been appornted ly 
the court to sell. 

In the case of Pierce ve Be njtmiin, TE Pick. 556, the col- 
lector of taxes had sold certain property at public sale for 
hon-pavment of taxes. [le was the highest and best bidder 
at lis own auction, and struck off the property to himself. 
The court held this was clearly a violation of his official 
duty, and then said: ° But a sale hi an officer, Ov other trus- 
fee, to himself, Is hot absolutely vod. The cost (pete lrovst 
has an option to affirm or avoid it, as he may judge most 

a advantageous to himself: as the plaintiff has made no elec- 


tion to annul the sale. by a demand of the property or other- 
Wise, before the commencement of the action, 1 miav well 
be doubted whether. Upon this ground, he could recover.” 

[no Lessee of Lazarus ve Bryson, 3} Binney, od, where the 
sheriff, through an agent, had bought real estate at his own 
sale on execution, the court held the purchase voidable only. 
Tilghman, C. J.. said: 

~The plamtiff's counsel have endeavored to distinguish 
this case trom that of a trustee, who sells land in pursuance 
of his trust, and becomes the purchaser at his own sale. 
The sheriff, sav they, was never trusted by Lazarus, but de- 
rived his authority from the /aw. Tecan not say that I feel 
the force of this distinction. With respect toa purchase 
made by a sheriff, ora trustee, the law is confessed to be 
the same. ln both cases the sale would be avoided, 
If the matter is considered on grounds of public conyven- 
ience, we shall find no cause for such a distinction.” 

Executors, administrators, assignees in bankruptey, guar- 
dians, commissioners In Chancery and sheriffs, are as much 
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officers of the court and of the law,as are receivers.  Execu- 
tors, administrators and guardians act Ia capacity more 
lnghly fiduciary, and no reason ix perceived why these va- 
rious classes of trustees are not all subject to the same rule. 


i. 

THE MAXIM “EX TURPE CAUSA NON ORIPTUR ACTIO€ TLAS NO 
APPLICATION IN THE ABSENCE OF ACTUAL FRAUD. THE 
PURCHASE IS VALID BOTH AT LAW AND IN) EQUITY UNTIL 
DISAFFIRMED BY THE: CESTUL QUE TRUST 2 AND WILL) BE 
ENFORCED ON COMPLAINANT S APPLICATION FOR RELIEF AS 
AGAINST THIRD PERSONS. 


Inthe notes of Hare & Wallace to hoe y. Mackreth, 1 Lead. 
Cas. in Eq. (3d Am. Ed.) the rule is thus stated: 

“A purchase by a trustee is not absolutely void : it is 
voidable only by the cestuis pire frust, in equity, and then 
only upon certain terms: it is valid in equity as well as at 
law, unless some of them choose to avoid it.” (PP. 217 and 
cases cited.) 

“No persons but the cestiis que trust, that is, the persons 
Interested in the property or in the sale of it, can apply to 
be relieved against the purchase by the trustee, and a stran- 
ger Cali not avoid the sale.” (P2218 and cases cited. ) 

This is the rule at law : and it is applied notwithstanding 
the fact that the voidable conveyance appears In, and forms 
a part ofthe plamtiffs chain of title. No case can be found 
where a court of law has pronounced a deed void, because 
made in pursuance of a sale by a trustee to himself, through 
the interposition of an agent or nominal purchaser. Such 
sales are voidable only in equity, by the persons interested 
in the estate before the sale. Tf thev are satisfied with the 
sale, its validity can not be impeached by a stranger. 

Harrington Vv. Brown, 5 Pick. 519. 
Nnow v. Jenks, 7 Mass. 492. 
Jackson v. Walsh. 14 Johns. R. LOS. 
Murphy Vv. Teter, 56 Ind. 545. 


ay 


In these cases the suit was brought by the party claiming 


under the voldable sale. Which constituted ain essential pat 


of the enuse of action. 


The distinction between positive fraud which renders the 


econtraet or purchase absolutely void. and the effeet attrib- 


uted by pubhe policy to legal or constructive fraud, which 


renders the purchase by a trustee of the trust property void- 


able only, is universally recognized. 


ln the latter class of 


cases, the Court of Chancery does not denounce the transac- 


tion as morally wrong, or asin any way involving moral tur- 


pitude. but will sustain the purchase under the limitations 


and conditions hereinbefore mentioned. 


Beeson s% Beeson. 4 Barr. 250, and Cases cited. 


lh Mulford Vv. Minch, 5 Stockton, 16, on a bill tiled by the 
administrator, who had purchased the trust estate, against 


the cestiis que trust, to enjoin ejectment, and for a contirma- 


tion of the sale. or,if the sale were held voidable. for an ae- 


counting and re-lmbursement, the court held. that 


if 


the 


complainant had been quilty of actual fraud, so that moral 


turpitude could be imputed to him, a court of equity would 


e1IVe Lidtnn 


no reliet. 


>it 


netui! 


fraud 


hot 


having 


been 


proven, the sale Wills hele voldable only. by such of the CUS- 


fiiis (pire frust as hii hat acquiesced cs to those who had clLC- 


quiesced, the sale Wels held binding: 


and 


cll} 


account of 


rents and profits, oft perrmanens Huprovements, end of the 


purchase nioneyv, Was directed. and those defendants who 


had not confirmed the sale were elven al) Opportulity tO 


redeem. 


Lh) Thorp ve MeCulom, | Cuilm. Tl. 614, John MeCullom 
died seized of certain lands. leaving a widow and three chil. 
Ata 
sale to pay debts under the order of the court, Sarah Me- 


dren. 


The 


widow 


nid Oe Whiteside adilhistered, 


Cullom, the widow and administratrix, became the purchas- 


er of the lands, eunid Whiteside, the administrator, alone ex- 


ecuted a deed to her, but omitted to recite at large the order 


of the court. 
rah to one Dugger and by him to Thorp, who has had = pos- 


The premises were subsequently sold) by Sa- 
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session and made valuable improvements. The heirs of the 
intestate brought ejectment against Thorp for the land. The 
latter filed this bill for injunction and to perfect the admin- 
istrator’s deed. The court below sustained a demurrer tothe 
bill. The Supreme Court said: 

“The general principle of equity is that trustees and oth- + 
ers sustaining a fiduciary and confidential relation, can not 
deal on their own account with the thing, or the persons 
falling within that trust or relationship. The rule is not 
universal, but generel Whether Sarah MceCullom, the ad- 
ministratrix and purchaser, falls within the general rule as 
to this sale, is the question before us in this case, brought 
by purchasers from her, but with legal notice of the defect 
in the deed by its being recorded.” 

After stating the eeneral rule holding such purchases 
voidable only by the cestir que trust, the court said: 

* The demurrer only raises a question of the legality of 
the sale. The sale is valid in equitv as well as at law. un- 
less the cestu/ cyte trust elects to avoid it. Then a court of 
equity may and will avoid it; a court of law can not. The \ © 
demurrer will not show the w/// of the party to avoid it. Ip 
Miro vy. A/laire, 2 Caines Cases in error, IS5, the widow. 
who was entitled to an interest under a will, sold that inter- 
est to the CXeCUTOPr. She afterward sold enid conveyed to 
another. The executor filed a bill against both for a spe- 
cific performance of his contract of purchase. The eourt 
sustained a demurrer to the bill, but it is observable in this 
case that the vendor had expressly elected to disaftirm. in 
selling and conveying to another, as shown by the bill. So 
the question may be regarded as open, so far as that case is 
concerned.” 

“Tn this case the heirs set forth nothing upon the record 
showing whether they wish to avoid the sale or not. How- 
ever inflexible the rule may be in annulling such sales, ) 
when objected to, it has no application except at the in- ; 
stance, and upon the election of the cestu/ que trust, or oth- 
ers haying an Interest; for it would never be done at the in- 
stance of the purchaser, and against the will of the cestul 
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qdvetrust. Tam clearly of opinion that the demurrer ought 
to have been disallowed, so far as the mere question of the 
legality of the sale was concerned.” 

In Piece vy. Cleghorn, 21 Ind. 80, a bill was filed to quiet ti- 
the by purchasers from the trustee. It was held that the sale 
was voldable only by the cestuds que trust, and that third par- 
ties could not raise the objection, 

lh Drinlap Vv. Mitchell, WO Ohio, 117, a sale of the trust es- 
tate by one executor to another, for a fair price, without 
actual fraud, was held voidable only and not void. The bill 
filed by Olle of the heirs to set aside the sale Wels distnissed 
because of a subsequent ratification, and the cross-bill, filed 
by the executor who purchased, to affirm: the sale, was sus- 
tained, and the rehef he praved decreed. 

In Baldwin vy. Affison, 4 Minn. 25, the plaintiff in error, 
being an administrator, foreclosed a mortgage given by 
defendant in error, and at the sale purchased the land for 
himself and not for the estate. Tle then commenced this 
proceeding to enforce His purchase cunid obtain POSSESSION. 
The mortgagor set Ul} that the sale was youd. because the 
administrator bought the property in lis own right. The 
court held the sale Walls voldable only by thi costs (pine frust. 
and, in the absence of actual fraud could not be questioned 
by third parties for this reason. 

The court sav: “Ttis a fiduciary relation that the ad- 
Miinistrator bears to the estate that he represents, which 
would prevent lim from: purchasing under a mortgage 
Which he was foreclosing for the estate: but a violation of 
his duty in this respect may or may not be questioned at the 
option of the beneficiaries of the estate, but not by strangers. 

The estate being satisfied, Allison has no right to 
complain, unless he can allege and show some fraud in fact.” 

And this case is aftirmed in Avent v. Chalfant, 7 Minn. 
457. 

In he parte Wiggins, I Hills Chancery Rep. (S. C.) 553, 
on a bill tiled by the assignees of Baker Wiggins, the court 
ordered a sale of his real estate bv the Commissioner, under 
the superintendence of the assignees, who were directed to 
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join in the conveyance to the purchaser. At this sale R. B. 
Wiggins, one of the assignees, became the purchaser of the 
whole estate, and afterward filed this petition to confirm 
the sale. The court below held that the purchase * could 


neither be set aside nor confirmed, without) knowledge of 


the will of other persons interested, who are not parties to 
this proceeding.” and dismissed the petition. The Court of 
Appeals, while holding the sale voidable, ordered that an in- 
quiry he made whether any ot the creditors or parties iiter- 
ested desired a re-sale, and if not, that the petitioner’s 
purchase should be confirmed. 

Ih Buell Vv. Buckinghaw, 1 lea, Pt. il Lill Wiis filed too @h)- 
force the purchase by a trustee from his costs (pate fruint, by 
Injunction against a judgment creditor whose lien accrued 
after the sale. Dillon, Jo. said: 

*Now the purchase of Propertr Inv ahh aventoor trustee, 
qr hy div Person acting Ih) al fiduciary Caupacity, Is not vord 
ab ovigine and absolutely. It is voidable only. It is made 
subject to the right of the principal ay bemeterary In a 
reasoliable tine. to Say that heis not satisfied with mt. It is 
valid in equity as well as at law, unless the parties mter- 
ested repudiate it, Cy} complain Or it: nid these bbb \ set it 
aside without showing either fraud or injurv: Bank of Old 
Doniinion vy. Dahan Railroad _a., lowa,. Pid: [hrvone Nv. 
banning. ? Johns. (‘}). abe Bostu ic) Athvis, >> (onust. WD, 
GO: | Parsons Cont. ¢o, 76 nid Cases Tn note: | Lead. (as. 
11) Kg. tive MacGregor ie Crardner, lows. 5 34 0 ck, 

“As the principal or parties interested may contirm the 
sale, ad were stranger Can not make thre objection, thicit the 
trustee was the purchaser: or that the sale was irregular. 
The remedy belongs only ‘to persons who had an interest 
In the property before the sale, and ne other person can 
apply to set aside the sule.’ lawl YoY. ('‘waner. 4 Cow. (1é. 
744: Ldnvinson vy. Welsh. 27 Ala. DTS. 5 Td. APS: Tlannah v. 
Carrington, 18 Ark. 85, 16 Ala. SS1- (rreeuloat Vv. Cueen, | 
Peters, 138, 5 Barr. 07: Wightuian, vy. Doe. 2A Miss. 675.” 

Ini all these cases the purchaser himself Game into a court 
of equity for relief, or for the confirmation of the yoidable 


enle, 


a defendant, in no wise affected the application of the rule 
threat sued) purchases (*el}) only be objected to by the costs ine 


frusf. 


The cases which were cited by counsel for defendants to 
sustain thei plea in the court below, and which will doubt- 
less be relied Upon anid urged In this court, do not. in our 
judgment, apply to the case at) bar. 
Was a purchase by a trustee of the trust property held void 


ae | 


ye) 


The fact that he appeared as complainant and not as 


in the absence of actual fraud. 


Which fraud in fact was alleged and proved, or in which 
the law pronounced the contract or transaction absolutely 
void on other grounds. 
made to the numerous cases holding purchases by trustees 
voldable only, nor was any. decision announcing that rule 
considered or overruled. 


The following are the cases Upon Which counsel relied, 


below ; 


Partlhe 


actual fraud, 


sald: 


* The case then presented for the consideration of the Cir- 
cuit Court, and now before us for revision, Is this: 
tract made by the complamant With a public agent, a dep- 
uty quartermuaster-general, to an amount exceeding S590.000, 
in the profits of which he was to participate: false meas- 
ures attempted to be imposed on 
fraud discovered by the vigilance of its accounting officers; 
anda bill in equity filed to compel an alleged partner to 
account for and pay to one of the parties in such a trans- 
action, the one half of a loss sustained | 
attempt to IN Pose spurious vouchers on the government.” 
Nims, Oo How. 192, 


enjoin a judgment on the ground, amongst others, that the 


C'reaths’ Administrator v. 


contract on which it was founded was prohibited by a statute. 
The court held the parties Were 4 pare delicto, and com- 
plainant having failed to set up this defense at law, no rea- 


In none of them was any reference 


Peters, 


Baldwin, J., delivering theopinion of the court 


fry none of these causes 


were Causes In 


the government; the 


unsuccessful 
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son being given for the omission, he could) not) be reheved 
1 equity. 

Randall vy. Howard, 2 Blaek. 585, was a bill to enforee a 
contract made to injure a third person, by fraudulently 
using the process and decrees of the court, and to restram 
defendant from disposing of lands he had bought at a fore- 
closure sale. ratified by the court, under a decree entered by 
consent of complamant. This court held the agreement 
Was absolutely void: that the bill was demurrable on its 
face under the Statute of Frauds: and that this court would 
not set aside or enjoin the enforcement of the decree en- 
tered by the State court which had jurisdiction of the par- 
ties and the subject-matter. 

Boli v. Rogers, 3 Paige Chiy. 154. was decided upon the 
ground that the contract im question Was aibsolutelly void 
because of actual fraud and illegality practiced by the ex- 
ecutrix of an estate, in collusion with complainant, i pre- 
senting false and fraudulent accounts to the surrogate, and 
thus obtaming an orderto sell real estate for the pavinent 
of debts. in fraud of the heirs, for the youn benetit of the 
executrix and complamant. 

Marshall vo BL& OLR. RR. Co. AG Tlow. 155. was an action 
at law: and Trist v. Child, 21 Wall. 441. was a bill in equi- 


ty, brought to enforce contracts for contingent fees for seryv- 


ices In procuring end influencing legislation:  Too/ Co. 


_£ Norris, ? Wall. 45. Waals a sult at law brought Md) a COT 
tract for contingent fees for procurmg a goverhninent Ccon- 
tract. Ineach case the court held the contract absolutely 
void. 

Wheeler v. Sage, 1 Wall. 518, was a bill to compel Sage to 
account to lis CO-parthers for the procecds of certann mort- 
gaged property, which a third person had bought in, partly 
on Sage’s account. It was dismissed on the ground, (1) 
that the transaction was outside the scope of the partner- 
ship business, and that the alleged contract to share the 
profits Was not proven, hence Sage was not liable as a trus- 
tee; (2) that the profits were the result of a fraudulent 
scheme by which a foreclosure decree was taken for a much 
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larger amount than was due, by collusion, to the injury of 
other creditors. The proofs showed actual fraud, and the 
court held the transaction void. 

Brown vy. Tarkington, 3 Wall. 3878, wasa suit at law against 
defendants as stockholders of a bank in the Territory of 

ad Nebraska, to: recover moneys advanced by plaintiff to re- 

deem paper of the bank in circulation, and for a balance 
due. The bank began business in September, 1857, and 
ceased In May following, with an outstanding circulation of 
its bills of some 890,000. 

The plaintiff! was held not entitled to recover, on the 
ground that the charter and organization of the bank, and 
the banking bnsiness carried on, were all in violation of the 
express provisions of the act of Congress and were abso- 
lutely void, of all of which the plamtif had actual knowl- 
edge. 

Nelle ve Una, 6 Wall. 527, was a bill to enforce, by injune- 
tion, against the bone fide assignees of a judgement, a secret 
agreement, of which they had no notice or knowledge, that 

a if two of several defendants at law would abstain from par- 
ticipating in the defense, the judgment should not be col- 

lected from or enforced against them. The court held this 
operated asa fraud on the other defendants at law. and 

: would not be enforced. 

, Coppell v. Hall, 7 Wall. O42. was a suit brought directly 
tocnforce acontract, which the eourt pronounced absolutely 
void, as contrary to public poliey, to the law of nations, to 
the act of Congress, to the proclamation of the president and 
to the regulations of the treasury department. The maxim 
ex dolo malo, ete. Was applied, 

(Cfounsel for defendants below in their brief said that met- 
ther the case of Drury ve Cross, 7>Wall. 299, nor Jackson vy. 
Ludeling, 21 Wall. 616, affords a parallel to this case. We 


aeree they do not, because in both of those cases gross act- 


ual fraud was shown. In the case at bar it is neither al- 


leged nor proven. 
Drury V. Cross, NMI, Was a bill tiled by judgment credit- 


ors of a railroad company, to set aside a fraudulent toreclos- 
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ure sale. far below value. of the railroad line, franchises, 


rolling stock, ete. (including the locomotives, for the price 
of which the judgment was obtained.) “Phe sale was made 


under an agreement between the directors of the road and 
the purchasers, by which, the directors escaped lability on 
indorsements they had made for the company. In further- 
anee of this scheme some SZ80,000 of bonds of the COMPA 
were fraudulently issued, and used by the purchasers im 
paving for the property at the foreclosure sale. 

Jackson vo Ludeling, 21 Wall. G16, was a bill filed by the 
holders of 660 out of 761 morteage honds, of S1.Q00 each, 
issued by a railroad company, to set aside a fraudulent sale 
of the railroad property and several hundred thousand 
acres of land, which had been made on an ee parte order, 
at the suit of the holder of only 84,000 of bonds, on which 
only S720 of interest was due. The sale was held ima vil- 
lage far in the mterior of Louisiana, without notice to the 
Pest majority of the bondholders, who resided in distant 
States. Onerous and illegal conditions of sale were exacted 
from other bidders, but not from these purchasers, who paid 
nothing except to themselves. A property upon which had 
been expended nearly $2,000,000, with the land grant, ete., 
Was bought for 850,000) by the very persons who defeated 
a sale for a much larger price,and the purchase money was 
retained by themselves. Among the purchasers were seven 
of the directors of the company. This court found there 
Was gross actual fraud, and decided the case upon that 
ground. 

The whole effort of counsel for defendants below was to 
take the case at bar out of the line of authorities which hold 
a purchase by a trustee voidable only, and to bring it within 
the line of cases cited by them, where the contract or trans- 
action has been held absolutely void) for actual fraud. In 
the case at bar there is neither allegation hor proof of act- 
ual fraud; hence we contend the purchase in this case falls 
strictly within the general rule as to purchases by trustees, 
and, since the defendants can not attack it on that evround, 
It Is unassailable. 
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VEN THOUGIL THE ORIGINAL AGREEMENT WERE INVALID. AS 
CONTRARY TO PUBLIC POLICY, STILL, HAVING BEEN COMPLETELY 
CARRIED OUT AND EXECUTED, DEFENDANTS WILL NOT BE PER- 
MITTED TO DEFRAUD THE COMPLAINANT OF THLE PROFITS IN 
THEIR WANDS BY RAISING THIS OPJECTION, 


The agreement which is alleged to have been contrary to 
public policy by reason of complainant's Interest i it, con- 
sisted solely in the purchase of the bonds and their use in 
acquiring the mortgaged property. 

This contract was completely executed and carried out 
When the bonds had been purchased, the most of them 
under elt) avreemenht with the holders, Which Wits approved 
by and referred to in the orders of the court, and when these 
bonds had been tarned in in paviment for the railroad lines, 
etc., as provided for in the foreclosure decrees. The decrees 
were entered in Mareh and April, IS7T9, the sales were made 
in Mav and June, 1879, and were confirmed by the court; 
(Ree. p. 52), and all of the lines of railroad and mortgaged 
property were purchased by, and turned over to the 
defendant, the St. Paul, Minneapolis & Manitoba Railway 
Company, which now holds the same in trust for all the 
parties Interested in such purchase, including complamant, 

This bill is filed, not) to enforce the orlginal agreement, 
hot to compel Kittson and Till to LO On nid purchase the 
bonds, or to raise thre necessary funds for that PUPpose, or 
to use the bonds in paving for the railroads: nor is it 
brought to compel the bondholders to perform therm avree- 
ment to sell the bonds on the ternis stipulated. AT] this has 
heen accomplished nicl performed, and this bill is: filed, 
after the original contract has been fully completed, for an 
accounting, the enforcement of a trust, to compel the turn- 
Ing over to complainant of his property now tn the possession 
of the Manitoba Company. 

MeBlair vy. Gibbs, V7 Wow. 252. was a bill tiled by the 


personal representatives ot ( roodWwih. to recover avallist the 
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(ioodwin’s interest in a claim against Mexico, under a con- 
tract with General Mina for advances and = supplies, in 


fitting out a military expedition against the dominions of 


the King of Spain. The defense was an assignment by 
Goodwin to Oliver in 1829. It was rephed that the con- 
tract with General Mina beine illegal, the assignment was 
also illegal, and no interest, equitable Or legal, passed to O)]- 
Ivers executors. 

This court, after holding that the original Contract Was 
(egal and invalid and incapable of beng cnforced in a 
COUNT of justice, sad: 

“But ifthe party who might set up the legality chooses 
to waive it and pay the money, he can not afterward re- 
Claim it. And if even the money be paid toa third person, 
for the other party, such third person can not set up the 
legality of the contract on which the payment has been 
made, and withhold it for himself. In kudhkney ve Renwous, 
{ Burr. 2,069, where two persons were jomnthy concerned in 
an illegal stock-jobbing business with a third, and a loss 
having arisen, one of them paid the whole and took a se- 
curity from the other for his share: the security was held 
to be valid as a new contract, uninfected by the original 
transaction. Andin Petrie ve. Hannay. 5 To R. 418. where 
one of the partners, under similar circumstances, paid the 
whole at the Instance of the other, he was allowed to recoy- 
er for the proportionate share. These cases are examined 
and approved 11) clrmestrong if Toler. 1 | Wh. 298. ) 

“Tn Tenant vy. Mliot, 1 Be and Poo, the defendant, a 
broker, effected an insurance for the plaintiff, which was 
legal, being in violation of the navigation laws; but on a 
loss happening, the underwriters paid the money to the 
broker, who refused to pay it over to the insured, setting up 
the legality, upon which an action for money had and re- 
ceived was brought. The plaintiff recovered on the ground 
that the implied promise of the defendant, arising out of the 
receipt of the money for the plermtitl, Was a new contract 
not affected by the legality of the origmal transaction. 
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The same principle was applied and enforced in the case of 


Farmer Vo Russe /.1 2B. and P. 296.” The court also 
with approbation, Sharp Vv. faylor, 2 Ph. Ch. R. Soil, 
Thompson Y. Thompson, rs Ves. 470. 


Brooks vy. Martin, 2 Wallace, 70, was a bill in equity 


cited 
and 


tiled 


by Martin to set aside, on the ground of fraud, a contract of 


sule he hadiade to Brooks oft his nterest 1) il partnership 


venture, foran account and division of the profits. 
defense was that the business of the partnership, 


The 


from 


Which the profits resulted, was the buving of e/a/ms tor 


bounty land and scrip, long before any scrip or land 


Wal - 


rants were issued by the government: which was an illegal 


tratlic, forbidden by act of Congress of February, 1847. 


} 


and 


against pubhie poliev. The ninth section of the act pro- 


vided that any sale or contract going to affect the title or 


eliadin [TO any such bounty mirde iL har [ao the Issue ot 


such 


Werrane. should he Sorall ctneed roid fe) all dpate pits aie Pll proses 


whatsocver. “Phat, accordingly, the plaintiff? could lave no 


relief in a court of equity against his co-parther, even if it 


were made to appear that the latter realized a large sum out 


of the venture. and defrauded the former of lis share of the 


amount so realized. 


The court said:—"We think that, In) pomnt of fae 


t. the 


allegation of the answer—that the traffic in which this firm 


eneneed Wials the buving Up) oft soldiers’ cladis, hetore 


any 


scrip or land warrants were issued, and not the purchase 


and sale of bounty land warrants and scerip,—tis true. 


We 


have as litthe doubt that the trathe was illegal. Undoubtedly, 


the main object of the act of February Ll, 1S47, was to pro- 


tect the soldier from lnprovident contracts of the precise 


character of those developed in this record. It was a wise 


and humane policy, and no court could hesitate to enforce 


it, in a case which called) for its appheation. Tf a soldier, 


who had thus sold his claim to Brooks. lield WX C'o. 


had 


refused to perform lis contract or to do any act which was 


necessary to give them the full benefit of their purchase, 


no court would have compelled him to do it, or given them 


any relief against him, and if they had, by any such means, 


VW 


got possession of the land warrant or scrip of a soldier, no 


eourt would have refused, in a proper suit, to compel them 
to deliver up such land warrant or scrip to the soldier. Or 
if Brooks, after the signing of these articles of partnership, 
had sad to Martin. “7 refuse to proceed with this purther- 
ship, because the purpose of it is legal,” Martin would 
have been entirely without remedy. Tf, on the other hand, 
he had saidto Martin, * Phave bought one hundred soldiers’ 
Claims, for which P have agreed to pay a certain sum which 
| require vou to advance according fo Vvour agreement. 
Martin might have refused to comply with such a demand, 
and no court would have given either of his partners any 
remedy for such a refusal. To this extent vu) the cases of 
Pissell - Wheeler, ¥i \leiss.. Jol. Sheifier ‘: (fordon, ee 
Mast, O04, Belding Vv. Pitkin, 2. Caines, 149. and others 
cited by counsel for appellant, and no further 

* AT] the cases here supposed, however, differ materially 
from the one now before us. When the di 
case Was filed. all the claims of soldiers thus ile “ill 
Chased by the partnership, with money advanced — by 
complatnant,. had been converted into land warrants. ana 
all the warrants lad been sold) or located, The orignal 
detect mn the purchase had. in many cases, been cured by 
the assignment of the warrant by the soldier after its issue, 
A large proportion of the dands so located had also been 
sold, and the money paid for some of it.and motes and mort- 
gages given for the remaimder. Phere were then i the 
hands of defendant, lands. money, notes and mortgages, 


capital 


the results of the partnership business, the origina 
for Which plartil head wdvanced, lt I~ La have hh accoull 
of these funds, nid cl division Of thes proceeds, threat this 
bill is filed. Does it he i the mouth of the partner Whio 
has. by fraudulent means, obtained possession and control 
of all these funds, to refuse to do equity to his other part- 
heres because of the Wrong orlgnally done (>]° Intended to 
the soldier? lt is difficult to percee)lyve how the statute, en- 
acted for the benefit of the soldier, is to be rendered any 
more effective by leaving all this in the hands of Brooks, 
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Instead of requiring him to execute justice as between him- 
self and his partner: or what rule of public morals will be 
weakened by compelling him to do so? ‘The title to ‘the 
lands is not rendered void by the statute. It interposes no 
obstacle to the collection of the notes and mortgages. The 
transactions which were illegal have become accomplished 
facts, and can not be affected by anv action of the court in 
this case. 

‘In Sharp ve Taylor, 2) Phillips Ch. S01, a case in the 
nehish chancery, the plaintif? and defendant were partners 
11) al vessel, Which, beime American built, could het be reg?- 
istered in Great Britain, according to the navigation laws 
of that kingdom. Nor could the owners, who were British 
subjects, residing in England, have her registered in the 
Lonited States. Thev undertook to violate the laws of both 
countries, by having her falsely registered in Charleston, 
South Carolina, as owned by a citizen and resident of that 
place. In this condition she made several trips, which 
were protitabie, and the defendant, colluding with Robertson, 
the American avert In Whose name the vessel had been 
reeistered, refused to account with plarititl for tiuis share 
of the profits, or acknowledge his interest inthe ship. When 
plaintiff brought his suit m= chancery ino England, the 
defendant set up the illegality of the traffic, and the viola- 
tion of the havigation laws of both voverhiments, ‘1S preclud- 
Ing the courts from granting any relief, on the same 
principle that is contended for by the defendant in the 
present case. It will be at once percerved that the princi- 
ple is the same in both cases, and that the analogy in the 
facts IS SO close that any rule on the subject which should 
YOVETTHI the one ought also to control the other. The CaSe 
was decided by Lord Chancellor Cottenham, and from: his 
opinion we make the following extracts: ‘The answer to 
the objection appears to me to be this,—that the plaintiff 
does not ask to enforce any agreement adverse to the pro- 
visions of the act of Parhament. Ele is not seeking com- 
pensation and payment for an legal vovage. That matter 
WAS disposed of when Taylor (the defendant) recerved 
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the money: and plaintiffis now only seeking payment tor 


his share of the realized profits. . . As between 
these two.can this supposed evasion of the law be set tlpr as 
a defense ly OC, agaist the otherwise clear title of thie 
other? Can one of two partners possess himself of the prop- 
erty of the firm, and be permitted to retam it, if he can 


show that, in realizing it. some provision or some act of 


Parhament has been violated or neglected? * * * The 
answer to this. as tothe former case, will be. that the transac: 
tion alleged to be illegal Is completed and closed, and will not 
bein any manner affected by what the court is asked to 
do between the parties. The difference between 
enforce legal contracts, and asscrting title to Winey 
Which has arisen from them, is distinctly taken in Tenant v, 
Mliot, and Farmer y. Russell, and recognized and approved 
by Sir Wilham Garant in Thomson vi Thomson, 7 Vesey 
4702 

* "These cases are all reviewed in the opinion of this court 
In the case of WeBlair yo Gibbes, and the languave here 
quoted) from the principal case is there referred to with 
approbation. We are quite satisfied that the doctrine thus 
announced is sound, and that it is directly applicable to the 
case before us.” 

[hn Plante "s Bank Vv. Union Bank. Lt Wall. L990 the COUTT said: 
“Nor should the court have Charged that. in the cireum- 
stances of this case, no action would Te for the proceeds of 
the sales of Confederate bonds which had been sent by the 
plaintiffs to the defendants for sale, and which liad been 
sold ly them, though the procee Is tia been carried to the 
credit of the plaintiffs and made a prea of the accounts. — It 
mav be that no action would lie against a purchaser of the 
bonds, or against the defendants on any engagement made 
by them to sell. “Such a contract would have been illegal. 
But when the legal transaction has been consummated ; 
when no court has been called upon to give aid to it: when 
the proceeds of the sale have been actually received, and 
received in that which the law recognizes as having had 
value, and when they have been carried to the credit of the 
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plaintiffs, the case is different. The court is not there asked 


to enforce an legal contract. The platntiffs do not require 


the aid of anv illegal transaction to establish them case. It 


Ix enough that the defendants havein hand a thing of value 
threat belongs to them. Some of the authorities show that, 


though cll) Heol contract will not be executed, vet, When it 
has been executed ly the parties themselves, and the legal 
object of it has been accomplished, the Mmoneve or thing 
Which was the price of it may be a legal consideration be- 
tween the partics fora promise, OX press OL Inaplied, and the 
COLT will hat unrave| thre transaction to discover its Origin. 
Thus, in huikuey V. Reynous, f Burrow, 2069, a plaintiff Was 
allowed to recover in an action on a bond given by a part- 
ner to his copartner for differences paid ina stock-jobbing 
transaction prohibited by act of Parhament. This was the 
cause of an express agreement to pay a debt which could not 
have been recovered of the firm.  Petric y. Hlanincay. os: 
HI, was a similar case,except that the partner plamtiff had 
paid the differences by a bill on which there had been a re- 
covery agaist him, and his action against his copartner 
for contribution Was sustamed. This was am action on an 
Hniplied promise. lar parte Buliner, 13 Vesey. 516, goes much 
farther, and porhaps farther than can now be sustatned. 
Weare aware threat huikuey <4 Re YunOUS anid i Lyra v3 Hannay 
have been doubted, if hat overruled, 11] rglaned, but the 
doctrine they assert has been approved by this court. .lrva- 
SPPOMY a Toler. | | Wheat. y+ Fe Me Blair Vv. Cribly ae llow- 
ard, 236; Brooks vo Martin, 2. Watlace, 70. Lae stop sv. Ine 
graham, > Barr, 71. is full to the same effect. Were think. 
therefore, the court Was not in error in refusing to affirm 
the defendants’ polts. 

In the case of IWi/tenberger ve Cooke, US Wallace, 421, it 
appeared the act of Congress of Lugcust 6, 1546, provided 
that all duties, taxes, ete., accruing or bee mine due to the 
United States, should be paid in gold or silver coin only, or. 
in treasury notes. Cooke, Collector of Internal Revenue, 
for reasons satisfactory to lim, received from Caruthers & 
(o.. in paVvinrent of the tax on cotton shipped by them, 


err ae 


re a Soe ed 
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dratts on Miltenbereger & Co. which they bevel promised by 
letter to honor. The bales of cotton were marked in the 
wav the act of July 15, 1866 required, when the taxes were 
paid, Cooke reported the taxes as ped and so charged 
himself, and was so charged by the treasury department. 

rfts, and Miltenberger & 


— 


Cooke brought sult ())) these ( 
C'o., bites alia, pleaded threat the law ~ of the Conited States did 
not authorize the collectors of revenue to take or accept 
drafts for the pavinent of taxes, or any other thing, except 
the lawfulioney of the United States: but, on the contrary, 
particularly and explicitly prohibited the mode of collection 
Se] forth ani deseribed 11) the petition of the plentitl, and 
that what had been done was a violation of the acts of 
Congress In) this behalf. 

The court, after holding that as between the parties 
the tax was paid by Cooke for Caruthers & Co., said: 

* Conceding that the transaction was Hlewal, the Statutory 
provisions relied upon by the plaintiffs in crrorare for the 
protection and benefit af the United States, and it was for 
the latter to object Or hot as they deemed Proper, ln this 
view of the case, they could have repudiated the transaction 
and called port Caruthers & Co. for pavinent. With full 
knowledge of the facts they chose not to do so. The matter 
was one between them and their egent. The option to 
object belonged to the government and can not be exercised 
by those who have not and could not have heen Injured.” 

ln hackle vy. bord, 24. How. 525, the court held that one 
who covenants to sell lands Which he eXpects Lo purchase 
at public sales of the United States, can not afterward plead 
his own fraud in obtaining his title from they government, 
in bar of a decree for specific performance of lis agree- 
bedit. 

In Jlarrvis y. Runnels, |? Llow. a, suit Was brought Oh al 
Promissory note, The detendant pleaded thieut the note Was 
viven for an illegal consideration, for slaves which had been 
bought and sold in violation of the State statute. The 
plamtiff demurred, admitting the truth of the plea. The 
question arose between the parties to the transaction, buyer 
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and seller. This court overruled the objection of the illewal- 
ty of the contract, on the eround that the statute did not 
niake the transaction absolutely void, and refused) to coun- 
tenance the fraud of the purchaser In attempting to evade 
the payment of the note on this plea. The maxim [ie pari 
delicto, ete. Was considered, but it was held that the erounds 
of pubhe policy on which it was founded did not ca 
application to such a case, 

ian Railroad Ca. ¥. Divan, o> Lt. S. ah, the COLA 
tiled its bill agaist Durant to compel a conveyance of cer- 
tain dands and lots whieh lad been conveved to lilt as 
trustee In consideration of the location of the castern ter- 
nus of the railroad at Oraha, within one and a quarter 
tniles of lesurradigiin =ftreet, thence rubnie West fro <ul 
polit to the Platte villey. The substance of the answer 
Was that the sole consideration of the COMNVEVaCes CO [u- 
rant was the location of the eastern termiainus as aforesaid, 
and the approval of the route westward hy the president, 
In Whom alone was vested the power to locate said) termi- 
nus and route: that the COMLPALY did not fix the location 
of said terminus or route, but the surveys therefor were 
made at defendant's CNPeTLSse, under his direction: and that 
the proposed donation was tntended to be imade to hint in- 
dividually, in order to secure his infflgence with the presi- 
dent and company in establishing said) terminus and 
route. 

The court below dismissed the bill on the ground, as to 
tnost of the Property, that the proposal pPurstiant to Which 
the COnVEVahHces Were executed to defendant, was secured 
by elt legal anid OPPLEssi ve exercise of lis power as acting 
president and active manager of the company, and that he 
held thie property is trustee for the dlonors, excep iis TO 
certain lands which it was admitted, he had received as 
trustee for the COMPANY. 

This court, after holding defendant was trustee for the 
company, and not for the grantors in the conveyances, said: 

“But it is said the conveyances grew out of an ille- 


eal transaction between the company and the grantors. 


emma 
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To this there are several answers. The grantors have vol- 


untarily executed the Contract. Thev have not intervened 


and do not complain. 
~The conveyances to the trustee were, in the view of the 


law. the same as Hf they had been to the COMPAL, The 


transaction between the parties in interest was thus finally 
closed, There will he neither more Tor less ot legality | 
between the original parties. whether the trustee does or f 
does not respond to his obligation to the company. Tn that | 
obligation there is ne pretense for saving there Is anv taint 
of any kind, and itis that obligation alone which it is sought 
to enforce ly this proceeding.” aj , ” 4. 

‘The appellee can not clan adversely to those for whom . 
he acquired and holds the property. “Phe rights of others, 


if such rights exist, do mot concern him. The can not vi- 


cariously assert them.” 


“The position assumed by the trustee in thus Cuse Is het 


unlike that of one who, having deprived the OWL of the 


possession of lis property, when called to account civilly or 


crinnnally, should insist that the owners tithe was fatally 


trunted with fraud, anid threat henee the offender had the right 


to*take and carry away, and keep and enjoy the property 


himself with impunity.” The decree below was reversed. 


We regret that we have been obliged ce [trespass at some 


leneth upon the indulgence of the court: but the positions 


assumed by the defendants, and by the learned court be- 


low. the Haportance of the qu stions Involved, and the mag- 


nitude of the interests il stuke. seemed lo render it heces- 


sary. In the presentation of the facts, we have endeavored 


to be guided solely by the record: and we submit that the 


propositions of law upon which we rely are too well estab- 


lished to adit of controversy. 


The question presented here for the determination of the 


court is whether, by reason of the fiduciary relations of 


complaunant, in the absence of either allegation or proof of 


actual fraud, in the absence of complaint by amy of the per- 


sons mnterested in the property, as creditors, stockholders, 
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or bondholders; on the mere sugeestion of the defendants 


who do not stand inthe relation of cestuis que trust, and who 
raise the objection solely for the Purpose of slielding themi- 
selves in an attempt to perpetrate an actual fraud upon 
complainant, the court will pronounce this entire purchase 
not voidable, but utterly void. 

To so hold would, in our judgement, unsettle and over- 
turn limitations and qualifications of the general rule, which 
are as well settled and as firmly established as the rule it- 
self; which are in fact essential and integral elements of 
the general rule: and this in the interest of parties who 
present not a single equitable claim to the consideration of 
the court. 

We submit that the position assumed by defendants in 
this case is net only in violation of the dictates of natural 
justice as between man and man, but it is subversive of wise 
and salutary rules and principles of law, sanctioned by in- 
numerable authorities, and deeply ingrafted in our juris- 
prudence. 

Respectfully submitted, 
HkeNRY D. BEAM, 
MDWARD D. COOKE, 
Solicitors for Appellant. 
(ikOKGE Fo EDMUNDS, 
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Supreme Court of the dnited States. 
October Term 1886. 
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JESSE P. FARLEY, Appetvanr, 


rs 
‘ KITTSON AND OTHERS, APPELLEES. 
Pa Points Submitted by Mi. Edinwnds, of Coun- 
! sel for Appellant, on the Reargumnent of 
{ the Cause. 


The state of the question on the record is thus: 


ye 
i. 


The amended bill (Ree., p. 19) states an agreement for 


acquiring by purchase or contract, on joint account, bonds— 


(A) First Division St. Paul and Paeifie Railroad, 
(B) Bonds of the St. Paul and Pacitic Railroad in Minne- 
sota. 
» These bonds were at the time of the agreemeut—1876— 


“outstanding and for sale by the holders thereof at a large 
discount,” and were secured by mortgages on the two 
properties. The bill states (p. 19) that the purpose of this 
agreemeut was, that if the property should be foreclosed 
and sold, to use the bonds in payment thereof and so to 
purchase the property at judicial sale. The bill alleges 
(p. 19) that the appellant, as one of the persons interested 
in purchasing the bonds, was “to furnish sucb facts, in- 


formation, and advice, and render such aid and assistance 


* 


therein from time to time as should be required of him.’ 
That he ‘¢*had knowledge not possessed by any other parties 
as to the whereabouts and situation of said bonds and the 
rated value thereof by the holders, the mode whereby and 
the channel through which the same could be reached and 
procured,” and also in respect to the situation, &ec., of the 
property. 
we 

The bill alleges that pursuant to this arrangement an 
amount of bonds was purchased in the name of Smith ef 
al. tor the purpose stated, and that the appellant performed 
his part of the undertaking by giving facts, information, 
etc. 


> 
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The bill alleges (p. 20) that the purchases of the bonds 


were made on the terms that upon the cdeerees of fore- 


closure being rendered the sellers should have the option of 


coming In with the purchasers under the foreclosure sale 


and taking a new mortgage and new bonds, or receiving 


cash at the agreed price. 
i. 


I] alleges (p. 21) that nearly all of said bonds were 
held in Holland, and that IKtennedy was agent of the bond- 
holders and their manager in respect thereto, with full 
powers, and that he was a trustee in all the mortgages and 
plaintiff in all the foreclosure suits excepting one, and that 
the suits were under his control and direction. 

Dd. 
The bill alleges (p. 21) that the appellant was receiver 
of the St. Paul and Pacific, and manager of the First Divi- 


sion Company. 


The bill alleges (p. 21) that before the decree of fore. 
closure and before the purchase of the bonds and pending 
negotiations thereof, the plaintiff informed Kennedy of his 
interest in the purchase of the bonds and his connection 
with Kittson and the others in the project, and that Ken- 
nedy “fully approved and sanctioned the same;” and that 
the negotiations in respect of the purchase of the bonds 
“were mainly had and conducted by said Kennedy on be- 
half of said bondholders and as their agent in the premises, 
and said bonds, when so purchased, were placed in the 
hands of said Kennedy” to be held until the completion 
of the arrangements, and either exchanged for new bonds 
or paid for in cash, as he and his principals should determine. 


> 
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The bill alleges (p. 22) “that to all inquiries made by 
said Kennedy, or any of the trustees in said mortgages, or 
by any of the holders of any of the bonds secured thereby, 
or by any one interested in the property under his charge 
as manager or receiver, he had at all times given full and 
taue answers and information to the best and utmost of his 
knowledge and ability, and kept the said Kennedy fully 
informed of all faets, matters, and things coming to his 
knowledge affecting said property, and in all things acted 
honestly and in good faith toward all persons interested in 
the property under his control as receiver and manager as 
aforesaid.” 

S. 

‘The bill then states (pp. 22, 25, ef seq.) the completion 
of the foreclosure of the mortgages, the sale, the purchase 
by the defendants, and the complete execution of the 


whole affair, leaving nothing to be done in further execu- 
tion of the Joint agreement, so far as dealing with the 


property under the mortgages was concerned, and leaving 
the various parties in interest entitled to their respective 
rights, according to the arrangement under which the 


bonds had been purchased. 


2. 


The bill then states (pp. 24, 25) that the defendants re- 
fused to recognize the appellant as having any interest in 
the bonds or the property purchased with them, and prays 
for the proper relief, 

After sundry demurrers, &c.. the final and only issue 
in the court below was on the plea in bar (p. 29) of Iitson 
& Fill, finally joined in by the new corporation (p. 35), 
alleging— 

(A) Substantially the same history of the morigages, or 
some of them, and their foreclosures, the position of Far- 
ley iis receivel OF One road and his Cli} loyment cS Thlealtl- 
ager of the Other, and the trusteeship ot Kennedy ; and 

(B) * That the said plaintif never at any time informed 
the said IXcennedy, nor any of the holders of any of said 
mortgage bonds, of his interest in the project of purchas- 
ing sald bonds, or of his interest in the project of acquir- 
ing, by means of said bonds, the said mortgaged property 
which he alleges in his bill of complaint; nor did the said 
Kennedy nor any of said bondholders know, suspect, or 
have any information or belief at any time until after the 
confirmation of all said foreclosure sales, that the plaintiff 
ever claimed to have any such interest, or any interest in 
said projects, or elther of thy mm.” 

This last allegation was the sole averment of facet incon- 
sistent with the allegations of the bill, 


um, « 


To this plea there was the usual replication of traverse 
(p. 50). 

It will thus be seen that the respondents, without any 
answer, either in general or in support of the plea, put 
themselves solely upon the defense that the appellant did 


) 

not communicate the faets of his interest in the purchase 
of the bonds to the holders of the same. through their 
agent and trustee (Kennedy), and that the sole question 
of fact presented for trial to the court below was that one. 

Suggesting to the eourt the question, first, whether this 
Was acase fora plea at all, and secondly, whether an answer 
should not have been put in to the other statements of the 
bill, it is submitted : 


rations in the bill, not 


That the plea admits all the alle: 


traversed, to be true. (Story’s Hquity Pleading, sec. O94.) 


That the only question open in the court below on the 
plea was that question of fact; and if the proof showed 


i 
’ 


disputed allegation of the Inll to be true, the plea should 


‘ 
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have been overruled and the question of the general right 
ot the orator to reliet should have been tried unon answer 


’ 3 
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euniad proots o! the whele erreumstances of tine alfair. (Story’s 


Dy = . [ >} Ra rr. ' (2 4 wa \ oj =e ’ 7 } . . >? ’ . mt ; } > ‘ 
Mmaquits i lendine, see. OUé.) his rouie In respect of pieas 
‘ ‘4 | i 

; a @ . : 5 ot } em 
is reid and imperative in respect of negative pleas lke 
ao . ] | i v? » 5? ZYay ’ { a ¢ ’ } . mt, 1g } t 
this, so that Whicb ever way the fact In dispute is deter- 
‘ a 
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mined, there is a COM pele CISPOSITLON of the plea, and if 
<4 + . } . rs ; t"; 4 + p a ~ 
thie plea is sustained in point of fact, there is a decree 
- - . oy 6 + . , | s? ¢ »y? ¥ sd " , . + 7 ] ‘a 4 l,.« . es 
aoalnst the orator, no matter whether the plea would have 


. : a a 7 ‘* ty . T o ” : . : i : — ~ 
not sustained in point OF act, there piust be a decree 


heen wood li pont of SuDstanee or not: and lf the niea is 


against it, either final or requiring an answer as the case 
may be. (Story’s Equity Pleadings, see. 697.) 

There Was tO ocension OL neht, therefore, for the eourt 
below to go into a consideration of the general question of 
the rioht of the orator Upon the eclreunistanees stated in the 


“~ 
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bill. And there was still less right to consider the evidence 
taken upon the issue made on the plea as having any bear- 
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ing upon the general rights of the parties other than as 
touching the precise question of fact, viz., the knowledge 
and aequiescence of kennedy in the orator’s being con- 
cerned in the purchase of the bonds. The evidence proves 
without contradiction that Kennedy did have sueh kuowl- 
edge and did so acquiesce, (p. 40-41 ef seq.,) and the state- 
ments of Farley that the fact of his interest in the purchase 
of the bonds was not known to or was kept secret from 


_ 


other persons having, as he supposed, adverse interests to 
those of the bondholders, had no relation to the issue pend- 
ing between the litigants. ‘The decree of the court below 
dismissing the bill was, therefore, manifestly erroneous 
whatever may be the final conclusion of that court or this 
when, upon demurrer or answer, the case shall be heard 


upon all its merits and on all its points, 


The additional brief of my associates is so complete 
upon the general merits of the case that really nothing 
needs to be added; but I submit the following : 


From what bas preceded it will be seen that the defense 
admits the honest motives and purposes of the orator, and 
that his conduct in every respect as regards the manage- 
ment of the property, and as regards the giving of full, 
true, and complete information to all persons applying for 
it, was beyond reproach. ‘The question is thus reduced to 
one entirely apart from any suggestion of actual fraud or 


misconduct on any account, and to the one only matter of 


the attitude of the orator as receiver of one road, and as 
the employed manager of the other alleged by the defense 
to debar him trom the right of purchasing, or being in- 
terested in the purchase of the bonds of the two com- 


panies, and thereby, as is alleged, relieving the defendants 


- 
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from the obligation of their agreement to recognize him 
.. as a part owner of the bonds, and so as a part owner in 
{ the property acquired at the sale. 


This, it is contidently submitted, is the simple and sole 
question on the merits now before the court. 
It will be observed that this question is not one between 


the appellant and the bondholders, whose agent knew of 
the arrangement and approved it (and whieh undoubted- 
ly secured to the bondholders a larger price than they 
got for their bonds); nor even a 


4 question between the appellant and stockholders or ered- 


otherwise eould hive 


iItors of the corporation, or any other person having any 
interest in the property before its final judicial sale and 
¢ purchase by the defendants. — [t is solely a question whether 
the defendants, having so obtained the property, can re- 
pudiate the joint interest of the appellant in the purchase 
upon the ground that his conduct, in point of law, was incon- 


sistent with his position as receiver of one road and man- 


“4 ager ot the other. The bondholders were satisfied with 
his conduet. The stockholders bave made no complaint, 
| The conduct of the appellant was, in fact, honest and true. 

The defendants, therefore, can not deny the right of the 
plaintiff to his share in the new property upon the mere 
/ ground (and that is all that is alleged in the pleadings) that 
his concern in the purchase of the bonds was a breach of 
trust towards his constituents, who were and are satisfied, 
‘ and whom the defendants do not pretend to be, and mak- 


ing no allegation that the original arrangement, or its ex- 
ecution, Was intended to cheat or mislead any person or to 
obtain any undue advantage, or that Farley concealed or 
misrepresented any fact or circumstance coneerning the 
vilue Or operations ot the property, 

[It is believed that there is no reported case that comes 


anywhere near to upholding such a defense. 


The line of distinction is everywhere defined as broadly 


as itmay be between cases of corrupt ecoimbinations to cheat 


Q 
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or defraud beneficiaries or others, and the cases where the 
alleged breach of trust arises simply from the mere fact of 


the relation of the parties to the subject in question. In 
the first class of cases the courts propérly hold that they 
will not be the instruments of compelling divisions of the 
spoils of robbery or fraud. In the second class of cases 
they hold that no one has a right to call in question such a 
breach of trust, unless he was injured byit. ‘The last class 
embraces this one. 
Respectfully submitted, 
GEO. F. EpmuNDs, 
Of Counsel for Appellant. 
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Supreme Gourt of the United States, 


JESSE P. FARLEY, Appeliant. 
US, 
NORMAN W. KITTSON, JAMES J. HILL, anp THe ST. PAUL, 
MINNEAPOLIS anp MANITOBA RAILWAY COMPANY. 


Appeal from the Cireuit Court of the United States for the 
District of Minnesota. 


ADDITIONAL BRIEF FOR APPELLANT. 


MAY IT PLEASE THE Courr: 

A re-argument of this cause having been ordered, we re- 
spectfully submit this additional brief, not as a substitute for 
the original brief filed by us, but as a short discussion of 
the points raised and authorities cited in oral argument by 
counsel for appellees. Before considering these authorities, 
however, we beg to invite the attention of the court to some 
of the facts stated in the original brief, and not denied, but 
either expressly or tacitly admitted on the hearing, and to 
some of the propositions of law applicable thereto, which 
we submit are too well supported, both upon principle and 
authority, to be assailed. 


1. There is neither averment nor proof in the record of 
any fraud in the means employed to purchase the bonds, or 
in their use in payment for the property at the foreclosure 
sales. 

It does not appear that anything was done or left undone 
by complainant, or by Smith, Stevens, Kittson or Pll, by 
which the bonds or the mortgaged property were depreci- 
ated in value, or that any form of circumvention, deceit, 
lving or false representation was used as to the intrinsic, 
market or prospective value of the bonds or railroad lines, 
or as to the prospects and probable future of the property, 
or as to the difficulty, time, expense or hazard of complet- 
ing the extension lines, securing the land grant, or fore- 
closing the mortgages; nor that any fraudulent means 
were used to induce the bondholders to sell their bonds, or 
to sell them at less than their value, or in procuring the 
signatures to the option agreement under which the bonds 
were sold, nor that the bonds were obtained without pay- 
ment of the agreed price or complying with the terms of 
the agreement. 

2. The scheme of re-organization adopted in the pur- 
chase of the bonds and their application in payment for the 
mortgaged property at the foreclosure sales, was known. to, 
and approved by the bondholders, their trustees and repre- 
sentatives, and the court, and such use of the bonds was ex- 
pressly authorized by the foreclosure decrees. 

+. Under the order of the court of Mav 51, 1878, the 
bonds purchased were held in escrow by trustees, agreed 
upon by the Dutch committee representing the bondhold- 
ers, until the final carrving out of the agreement. And, 
under the agreement the sellers of the bonds were given the 
option, after the re-organization had been effected, to take 
the bonds of the new company, or to demand cash at the 
agreed price. 

4. After the purchase of the bonds, the purchasers raised 
and advanced several millions of dollars and built the Ex- 


tension Lines, under the order and approval of the court, 
thereby saving the land grant from forfeiture: and by the 
terms of the order any bondholder was accorded the right, 
at any time before the foreclosure sales, to pay lis pro rata 
share of this expense and thereby place himself in equal 
right and interest with the purchasers. 

). NO ereditor, stockholder Or bondholder of the St. Paul 
Company or the First Division Company has ever com- 
plained of any fraud, wrong or injustice done him in any 
of these transactions. 

Among the facts more particularly relating to the appel- 
lant, Farley, and his interest in this purchase, are the fol- 
lowing: 

lL. The bill upon which Farley was appointed receiver of 
the property of the St. Paul Company was not a foreclosure 
bill. It was filed primarily too preure the appointment of 
a receiver to construct the Extension Lines and secure the 
land grant. 

2. The railroad lines and mortgaged property were sold 
at public auction, by the proper officer of the court, under 
foreclosure decrees entered in five several suits brought tor 
that purpose. There is no pretense that Farley ever had 
power to sell or did sell any of the property. Ile did not, 
therefore, purchase at lis own sale. 

3. There is no evidence or pretense that Farley bought 
the property at the foreclosure sales, or that he was present 
or made any bid. 

|. No actual fraud of any sort is alleged against him. 

The objection raised on the record by appellees is, that 
Farley had an interest in the bonds which were purchased 
and used in pavinent for the roads, and that, by reason of 
the fiduciary capacity in which he had acted, he was in- 
capable of taking such interest, and could not maintain this 
bill. 

In our original brief we cited a large number of authori- 
ties to show that inthe absence of actual fraud a purchase 
by a trustec, or any one standing in fiduciary relation, of 
the trust property, was voidable only, and not void; and 
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voidable only at the election of the beneficiaries of the trust 
and not by third parties, and that this rule apples equally 
to purchases by trustees generally, by executors and ad- 
ministrators, by directors of corporations and joint stock 
companies, by guardians, attorneys, sheriffs, commissioners 
in chancery with power to sell, assignees in bankruptcy 
and their solicitors, and receivers appointed by the court. 
And our contention was, and is, that the case at bar, no act- 
ual fraud, or moral turpitude being either alleged or 
proved, falls strictly within the rule laid down In this 
line of eases, and not within the linc of cases cited by ap- 
pellees, in-all of which gross actual fraud anc moral turpi- 
tude were shown. 

[n the case at bar. the sole objection raised on the record 
is that of constructive fraud, inferred in law from the fidu- 
clary relations of complainant, and nothing has been ad- 
vanced to show wherein his position in any respect differs 
from that of any other of the classes of fiduciary ageuts 
above referred to, or why any different rule should be sp- 
plied. 


LT. 


[mn support of the assertion that complainant could not 
lawfully be interested in the purchase of these bonds, coun- 
sel for appellees in their brief (p. 19) cite clshuelot R. R. Co. 
v. Elliott, 57 N. TW. 597; 2 Perry on Trusts, See. 749, and 
Jones on Rh. R. Securities, See. 360. The latter is based en- 
tirely upon and consists of quotations from clshuelot R. RP. 
Co. v. Elliott. In the latter case the court cites only Perry 
on Trusts, Sec. 749, and Perry cites no authority on the 
point; so that the sole authority is the case in 57 N. H. 397. 

That was a bill brought by the corporation and several 
stockholders against [lott (et al.), who had taken possession 
of the railroad as trustee for the mortgage bondholders. 
The bill was for accounting and to redeem. 

Eihiott had been clerk and treasurer of the railroad com- 
pany for twenty vears, and was also trustee in the mortgage. 
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When he took possession it was supposed that an act of the 
legislature had had the effeet of foreclosing the mortgage: 
but after several vears the court, in 52 N. TL. 587, between 
the same parties, held the statute had no such effect. and 
that Elliott was in possession as trustee. As to the right of 
] 


Elliott while trustee in possession to buy the bonds, the 


eourt sav: 
“We need net now deny his right, so far as regards the 
other bondholders, to buy the bonds fairly in open market, 


taking no advantage of his) position and the knowledge 


eulned therefroim, to overreach the seller: although bb COULT 
of equity would undoubtedly scruti -uehs a transaction 
pretty carefully, even when the purchase ts made before the 


active duty of the trustee begins, and no interests are tivolved 
but those of the bondholders. Mar. Perry says as much: 
‘Doubtless they Call) purchase the bonds for which the mort- 
gage stands as security, in open market; but they could not 
go among the bondholders and solicit the purchase of the 
bonds, for, holding the security for the bonds, their position 
and influence would be such, and the danger of fraud so 
great, that a court of equity would not allow the bargain to 
stand. (Perry on ‘Trusts. See. 749.)" 

Perry adds: “Their dvty would be governed by the gen- 
eral rules that affeet ali trustees, modified ‘to meet the 
exigencies of the case.” 

In the case at bar, the complainant did not go among 
the bondholders and solicit the purchase of the bonds. The 
bonds were sold openly and publicly under a written agree- 
ment entered into by a committee representing the bond- 
holders, approved by their representatives In America; and 
known to and sanctioned by the court. The fact that 
Farley was interested in the purchase exercised no. in- 
fluence upon the price of the bonds, and in no wey affected 
or influenced the action of the bondholders. Under the 
rule as above stated, Farley had a right to purchase the 
bonds, and the authorttics cited by appellees on this point are 
In harmony with the cases cited on Pp. 90-52 of our original 
brief. 
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ln some of the States the courts @o much further in sus- 
taining the right of the trustee to purchase, where no actual 
fraud is shown. (Sce cases cited in our original brief, pp. 
47, 45). 

Ina late case in Pennsvivania the Supreme Court said: 
“Tt has been the conceded law of this State, sinee the case 
of Fish v. Surber, 6 W.& S. 18, that at a judicial sale, not 
controlled by the trustee, the trustee can be a purehaser.” 

Lusk’s Appeal, 108 Pa. St. 159. 


Qn the oral argument, Munro vy. Allaire, 2 Caine’s Cases, 
184, was urged as strongly against complainant’s right to 
recover. Inthat case the court decided that a bill in chan- 
cery by an executor, for specific performance of a purchase 
by him of the trust property, could not be sustained. But 
there the cestiuis ite trust were defendants resisting the bill. 
In the case at bar the bondholders, stockholders and ecred- 
Itors, Who alone stand in the relation of cestuis que trust, 
have acquiesced in the purchase, and are not parties to the 
sult. 


LTT. 


fn our original brief, and on the oral argument, We main- 
tained, upon the numerous authorities cited, that the fact 
that complainant, while receiver, was interested in the pur- 
chase of the bonds, and in the re-organization of the rail- 
road companies, did not render his contract, (pso facto. 
fraudulent, illegal or void; that at most it could only be held 
voidable by creditors, stockholders or bondholders. 

We also insisted,as we now insist, that under the rule laid 
down in Brooks vy. Martin, ? Wallace, 70, and other cases 
cited, the defendants were estopped to allege, as a defense to 
this bill, that the original contract of purchase was invalid. 
The contract which is alleged to have been invalid by reason 
of complainant’s interest in it, has been completely carried out 
and executed by the purchase of the bonds and through them 
of the railroad lines atthe foreclosure sales. The sales have 


been made and confirmed by the court. The property has 


peen turned over to the purchaser, the St. Paul, Minneapo- 
his and Manitoba Railway Company, defendant herein, in 
trust for the owners of the bonds, including the complain- 
ant Farley; and this bill is brought to enforce that trust and 
for an accounting concerning the same. In what respect 
does it differ in principle from the case of Tennant v. Eliot, 
1B. & P25, in which the plaintiff recovered on the ground 
that the implied promise of the defendant, arising out of 
the receipt of the money for the plaintiff, was a new .con- 
tract not affected by the illegality of the original transaction? 
This case was cited and approved in Weblo vy. Gibbs, 17 
How. 252, and in Brooks v. Martin, 2 Wall 70, which were 
expressly affirmed It) Pleryite y's Bonk vi nion Bank, 16 Wall. 
499, 

The position taken by counsel for appellees in their brief, 
and the authorities cited bv then: in oral adroument, were 
not so much directed to distinguishing the case at bar from 
that of Lrooks ve. Martin, but were rather in the nature ofa 
direct effort to overturn the authority of Brooks vo Martin. 

We had not considered, and do not now consider it nee- 
essary for us to attempt to bolster up the case of Breoks vy. 
Marten, We hot only belreve the decision In) threat Cause to he 
founded upon unassailable grounds in law, but that, as be- 
tween the parties to that suit, any other conclusion would 
have been contrary to justice and equity. And though 
subsequent decisions in England may have tended to unset- 
tle some of the authorities referred to in Brooks vy. Martin, 
vet that case has been followed and attirmed by a line of de- 
Cisious In this court: Planters Bank vy. Union Bank, 16 Wall 
499, and other cases cited nh our orlgmal brief. lu Planter’s 
Bank ve Union Bank, supra, the court after reviewing the 
English authorities said : “We areaware that Lainey v. Rey- 
nous, and Petrie vy. Hannay, have been doubted, if not over- 
ruled, in England, but the doctrine they assert has been ap- 
proved by this court. Armstrong vs Toler, 1] Wheat. ZI: 
Mc Blair vy. Gibbs, 17 Woward, 256, Brooks, v. Martin, 2) Wal- 
lace, 70; Lestupies vy. Ingraham, 5 Bary 71, is full to the same 


effect.” 


“ 


The alleged Cal (hy. Williams, wrecintv rehed pon 
by appellee’s counsel in tis brief and oral areiument, not 
only lacks authenticity, but also lacks the element of applie- 
abilitw to the case at bar. The agreement to purchase the 
bonds and use them in re-organizing the insolvent railroad 
corporations had in it nothing, even of actual fraud, much 
less of crinunality. If there is any element of grand lar- 
ceny In this case—anything akin to highway robbery—it 
arises, not In the purchase itself, but at the point where these 
defendants, having got into their possession all of the prop- 
erty purchased by the bonds in which complainant was in- 
terested, seek to defraud him of his just rights by raising the 
ery that as receiver he was incapable of taking or holding 
such interest. ‘Phis ery is raised for the sole purpose of di- 
verting attention from the attitude of defendants themselves. 
The case of the Inghwayv robbers on TLounslow Ileath, las 
no more pertinencey to the case at bar than it has to that of 
Brooks v. Martin, which it was apparently introduced to rid- 
icule. 


LV, 


On the oral arguinent, the cases of Gregory ads. Wilson, 36 
N. J. Law, 315, and Snell ve Divight, 120 Mass. 9, were cited 
by counsel for appellees cas being on lines opposed to the cde- 
cision In Brooks vy. Martin. 

In Gregory ads. Wilson, the court, after reviewing Tenant 
v. Mliott, 1 B. & BP. 3, Farmer ve Russe //, I B.& P. 296, Sharp 
v. Taylor, 2 Phillips, 801, WeBlair vy. Gibbs, 17 Wow. 2582, 
Brooks v. Martin, 2 Wall. 70, Woodworth v. Bennett, ds N.Y. 
237, and Jerritt vy. Millard, 4 Keyes, 208, and also a decision 
by the vice chancellor in 8 C. Ik. Green, 257,apparently dis- 
senting therefrom, says: “But it thus appears that there 
is authority entitled to the very highest consideration in fa- 
vor of the doctrine that, in cases where an illegal thing has 
been completely done, and the money growing ‘out of such 
transaction being due to two or more persons has been re- 
ceived by one of them for himself and his associates, or by 
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a third person for such wrongdoers, an action will lie for 
such money in behalf of the party to whom it is coming, 
either in whole or in part. The principle seems to be that 
such mght of action will arise when the circumstances are 
such that the fund in question can be regarded as money 
received for the benefit of the party bringing the suit.” And 
while the learned court intimated that the rule has in some 
Instances been carried too far, he decided that the case then 
under consideration was not within the scope of the rule, be- 
cause In that case no monev had been paid over, either to a 
partner of the plaintiff, or to a third party for him, and 
that it did not appear that the defendant had moneys in his 
hands which were paid to him, either in whole or in part, 
for the plaintiff. 

In Snell vy. Dwight, 120 Mass. 9, the contract sought to be 
enforced, and the transactions out of which the profits had 
been made, had relation to trade with the public enemy in 
time of war, prohibited alike by public law and by the 
statutes and regulations of the United States, and were nec- 
essarily illegal and absolutely void. In this respect the 
case Was similar to that of Coppell v. [lal/, 7 Wall. 542, and 
other cases considered in our original brief, and clearly dis- 
tinguishable from the case at bar, and from other cases of 
contracts and purchases which are voidable only. 

In Snell vy. Dwight, the court review the English and 
American cases referred to in Brooks vy. Martin, and do not 
dissent from the rule of law laid down in those cases, except 
that as to the case of Sharp v. Taylor, 2 Phil. Ch. 801, the 
court suy: “Taking into view the fact that the defendant 
was the partner of the plaintiff in the original enterprise 
from which the money accrued, and the difficulty of reach- 
ing him except through the illegal partnership transactions, 
the soundness of the decision may be open to question; but 
ASSUILUNG that the distinction upon the facts made by the court is 
correct, it is sustained by thre authority s.” And as to Brooks 
v. Martin, the court say: “The case may be open to the 
same criticism, as to the application of the rule, as has been 
suggested in regard to Sharp v. Taylor, ubi supra; but as it 
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IS SO clearly to be distinguished from the case at bar, it 1s 
not necessary to consider that question, and it may be, as 
the soldier alone could take advantage of the legality, and 
avoid the sale by himself of a land warrant before it was 
issued, the titles under such warrants being good, that the 
case would fall within the principle laid down in /larvey vy. 
larney, 9S Mass. 118.” 


Harvey Vv. Varney was a bill in equity by one partner 
against his copartners in the manufacture and sale of boots 
and shoes. alleging that they wrongfully withheid from 
complainant Ins interest in the partnership property, pray- 
ing for an account, receiver, ete. The defense was that the 
purpose of the partnership was fraudulent, and evidence 
was Introduced to show that it was formed for the purpose 
of transferring to it the property of a former firm, which 
Was insolvent at the time of the transfer, and that this 
transfer was to defraud the creditors of that firm. The 
Supreme Court of Massachusetts held: (1.) That a contract, 
whether executed or executory, for the conveyance of either 
real or personal property, to conceal it from attachment by 
the grantor’s creditors, although voidable by such creditors, 
is valid as between the parties, even though the grantee 
shared in the fraudulent intent. (2.) That the fraudulent 
character of the purpose of a partnership as to creditors, 1s 
no defense to a bill in equity, brought by one of its mem- 
bers against the others for a settlement of the affairs of the 
firm. 

The learned justice who delivered the opinion of the 
court said: 

“Tn this commonwealth a long series of cases has estab- 
lished the rule that a transfer either of real or personal 
property, made with a view to defraud the creditors of the 
grantor, although the grantee has participated in this in- 
tent, is good between the parties, and void as against cred- 
itors only: or, to speak accurately, Is voidable ;by creditors 
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at their election. If no creditors intervene, the conveyance 
stands: if creditors eleet to affirm the transfer and receive 
the consideration, it is thereby ratified and = confirmed. 
Pavinent of the grantor’s debts to the full value of the prop- 
erty purges the fraud: Drinkwater v. Drinkwater, 4 Mass. 
354: Oriental Bank v. Tlaskins, 3° Met. 832: Crowninshield vy. 
Nittridye, 7 Met. 2), This doctrine Is hot restricted tO 
executed contracts: but such as are execulory merely are 
likewise treated cis valid bet Weel the original parties, 
although they were entered into for the purpose of keeping 
the creditors of the vendor from attaching the property: 
Knapp Vv. Lee, o Pick. Gy4 In Dicer va Homer, 22 Pick. 200, 
this precise point was decided, and it was held that a note 
elven for the price of chattels sold for the express purposes 
of keeping them from attachment by the creditors of the 
vendor, who by agreement retained possession of the prop- 
erty after the sale, was valid, and that the sale itself between 
the parties must be treated as fair and obligatory. This 
case Was twice before the court, the first opinion being pro- 
nounced by Mr. Justice Morton, in 1859, and the second by 
Chief Justice Shaw, in 1840, both announcing the same 
doctrines and fully stating the reasons in their support. It 
was declared that the parties to a contract can not be al- 
lowed to defeat it by alleging their own fraud: that the 
transaction was not furpis cause and therefore void, but was 
valid until avoided, and that the note given for the price 
was good in the hands of the vendors, and could be enforced 
for the residue, after a partial failure of consideration caused 


by a levy on a portion of the property, sold by a creditor of 


the vendor. see also The Lion, L Sprague, 40, ‘These 
authorities are decisive of the law in this commonwealth. 
and render it unnecessary to make a particular examina- 
of the cases elsewhere cited by the defendant.” 

The court thereupon consider various cases cited contra, 
particularly Canton v. Dorchester, 8 Cush. 525, as to which 
they say: aa Ybviously, the question whether a contract to 
recover an estate could be avoided by proving that it and 
the deed were both given to cover up the property from at- 
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tachment was not distinctly presented to the court, nor in- 
volved in the case under examination. We can not suppose 
that it was intended in an incidental and summary manner 
to overrule the entire current of authorities, and particu- 
larly the elaborate and well considered case of Dyer y. 
Homer, with the doctrines of which we remain fully satisfied, 
after a careful reconsideration.” “The result is, that the 
defendants in equity can not be allowed to prove that the 
stock taken from the old firm of Tfunt & Lane by the new 
firm of Varney & Ilarvey, was transferred to conceal it 
from attachment, and the notes given therefor are held to 
be valid. 

“The question, whether an account between the members 
of the new partnership should be refused, and each be al- 
lowed to retain the share which happenes to remain in his 
hands, without regard to equality, depends upon similar 
principles. There was no element of illegality or immor- 
ality in the business of the firm. Because the plaintiffs in- 
trest was that ofa silent partner, and was kept coneealed in 
order that it might not be attached by Ins creditors, the de- 
fendants who participated in this purpose can not be allowed 
to disclose the common fraud of both parties, and thereupon 
appropriate to themselves his share of the capital and profits 
of the partnership. Except so far as creditors intervene to 
assert their rights, the interests of the several partners must 
be adjusted as if no such fraudulent purpose existed. To 
hold otherwise, and to apply to this case the maxim, “ tn 
part le licto potior est couditio lef nile ntis, would be to eXerelse 
rigor bevond the limits of wholesome severity.” 

The case of Ilarvey v. Varney clearly establishes the rule 
that, as between the parties to the contract, 1t Is not vord— 
it is not even voidable—it is a contract which a court of 
equity will enforce by directing an accounting. When the 
defendants, who were parties to the contract, attempted Lo 
urge as their defense that the contract was made with mtent 
to defraud some other persons, not before the court, the court 
repliedin substance: ‘The transaction not being furpis causa, 
no moral turpitude being involved, you are estopped to 


raise that objection. The maxi, ‘s if parr Jelicto, dee.,”” 
does not apply. It is true that the contract, as between 
complainant and ereditors, Is voidable aut the election of the 
latter. But as between vou and the complainant the con- 
tract is valid and will be enforced. And the court cirected 


lh) accounting. 


Vi. 

The doctrine ot Llarve Uf Vv. Prey, YS \Lass.. Supre, IS also 
11) harmony with the rule as laid down im the notes of Llare 
& Wallace to hor ve Meekreth, 1 Lead. Cas. im lq. (3d Am. 
iG. }). 217, 21S, and cases cited). 

‘A purchase by a trustee Is not absolutely vold: it Is 
voldable only by the cestuy que trust, in equity, and then 
only upon certain terms: it is valid in equity as well as at 
law. unless some of them choose to avold it.” 

The fact that the trustee, or person claiming through 
him, was the party plaintiff at law or complainant m equity 
secking relief, has been held not to affect the application of 
the rule. 

The following are cases at law: 

Hlarrvington v. Brown, 5d Piek. 519. 
Nnow v. Jenks, 7 Mass. 492. 
Jackson Vv. Walsh, 14 Johns. +408. 
Murphy Vv. Teter, 56 Ind. 545. 

The following are cases in equity: 

Beeson Vv. Beeson, 9 Bary, 280, and cases eited 
Multord Vv. Minch. 3 Stockton. 16. 

Thorp  - Me ullow. | (iilnn. (| { 

Rice v. Cleghorn, 21 Ind. SO. 

Dunlap v. Mitehell, 10 Ohio, 117. 

Baldivin v. Allison, Minn. 20. 

Ae ni ¥. Chalfant, ri Minn. 1S/. 

Lar parte Wrgqins, L Hills Chiy (S. C.) ve ded 
Buell y. Buckingham, LG Ta. 2S4. 

Hlarve y V. barney, YS Mass. [1S. 
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The foregome cases are full to the polit that where the 
costs (pie (rust, or Ppcrsols entitled to colnplain, are hot 
before the court nor Complaining, the contract or purchase, 
as the case may be, will be enforced and relief given there- 
on, as between the parties to the transaction who do not 
stand in the relation of cestuds (pile trust, 

Respectfully submitted, 
Hlenry D. Bream, 
MpWARD D. Cooker, 
Solicitors for Alpe Hawt. 
(GEORGE I. EbMUNDs, 
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On July 14, 1873, a suit was brought in the circuit court for Min- 
nesota by holders of bonds of a $15,000,000 issue, secured by mort- 
gage of the unfinished lines, land grant and franchises of the St. Paul 
& Pacific Railroad Company, a Minnesota corporation, praying for a 
foreclosure of the mortgage, and also that the court would appoint a 
receiver of the mortgaged property, and by such receiver complete the 
lines, so as to secure the congressional land grant. 


(Record, pp. 52, 67-8.) 


On August 1, 1873, that court appointed the plaintiff as receiver. 
He duly qualified, and took possession, and held and operated the 
lines until June, 1879, when the property was sold under decree of 
foreclosure to the defendant the St. Paul, Minneapolis & Manitoba 
Railway Company, (hereinafter styled for brevity the Manitoba Co.) 
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The plaintiff, however, had not been discharged as receiver, nor set- 
tled his accounts as such, when this cause was heard on the bill, plea 
and proofs, in July, 1882. 


(See Record, fols. 88-9, 91, 150.) 


In October, 1876, the trustees in certain mortgages on the lines, 
land grant and franchises of the First Division of the St. Paul & Pa- 
cific Railroad Company, (also a Minnesota corporation and herein- 
after styled the First Div. Co.,) securing divers issues of bonds to the 
ageregate amount of $13,000,000, took possession of the mortgaged 
property, (by virtue of powers in the mortgages,) and appointed the 
plaintiff their general manager. He continued to be such, and to 
operate these lines for the trustees in possession, until June, 1879, 
when these lines also were turned over to the defendant, the Manitoba 
Co.,as purchaser at the decretal sales in suits brought by the trustees 
to foreclose these mortgages. 

All these lines constituted but one entire system of railroad, be- 
longing originally to the St. Paul & Pacific Co., and afterwards (in 
1864) divided in ownership between that company and the First 
Div. Co. 

In 1877, and while plaintiff was receiver of the property of one 
company and general manager under the trustees in possession of 
the property of the other company, the defendants Kittson and Hill 
(together with George Stephen and Donald A. Smith, who are not par- 
ties to this suit) associated themselves together to purchase the bonds 
secured by the various mortgages on the lines of each company, which 
bonds were nearly all held in Holland. They bought these bonds in 
their own names alone. Most of the purchases were on a credit ex- 
tending until after the lines should have been sold under foreclosure 
decrees, it being optional with the sellers then to receive payment in 
cash or in bonds of a new issue. Whatever money was paid down 
was furnished and paid by Smith, Stephen, Kittson, and HiJl. They 
took title in their own names, and bought the bonds in order to use 
them in the purchase of the mortgaged property when it should be 
sold under decrees in the various foreclosure suits. 

In May, 1879, the defendants Kittson and Hill, together with Smith 
and Stephen, organized the defendant the Manitoba Co., for the pur- 
pose of acquiring, holding and operating the various lines of railroad 
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and the other mortgaged property, when offered for sale under fore- 
closure decrees. 

In March and April, 1879, foreclosure decrees were entered in all 
the suits, under which decrees all the mortgaged property was sold 
to the Manitoba Co., in June, 1879, all the bonds bought by Smith, 
Stephen, hittson and Hill being used in part-payment, and those 
gentlemen also furnishing the eash needed and used as part of the 
purchase price. 

The entire property thus bought comprised over 500 miles of rail- 
road in Minnesota, with its equipment and land grant, worth (as 
stated in the bill) over $23,000,000. The Manitoba Co., soon after 
its purchase, issued and negotiated its mortgage bonds tothe amount 
of $8,000,000, out of the proceeds of which it paid for the old bonds 
purchased by Smith, Stephen, NKittson and Till, and all expenses. 

The capital stock of the Manitoba Co. was fixed at 515,000,000, 
in S100 shares, and is worth par. Of this stock 57,646 shares were 
issued to Whittson and Hill. Pesides this stock, other large profits 
have been realized from the operation of the lines and sale of lands, 
and have been divided among Smith, Stephen, Iittson and Hail. 

The plaintiff brings this suit to establish a right to one-sixth of 
these profits—ineluding one-sixth of the $15,000,000 capital stock of 
the Manitoba Co. 

iI. 

Clearly, the facts above stated, standing alone, afford no ground for 
any such claim. The defendants, with others, bougiit bonds in their 
own names and with their own money and eredit. They organized 
the Manitoba Co., and, as such corporation, they bought and paid 
for the mortgaged property with their own money and with the bonds 
before purchased by them. They madea large and a legitimate profit, 
and as yet no more reason appears why they should divide with 
plaintiff than with all the citizens of the United States. 

The plaintiff, however, sets forth an alleged contract by which, as 
he claims, he acquired a right to the share in the profits which he is 
seeking to obtain. On that contract all hisrights depend. Without 
the contract he has no rights; and this suitis a suit founded entirely 
on the.contract, and is brought for a speci ie enforeement—to obtain 
in specie the property which, as plaintiff says, it was agreed he should 
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have. Andas his case must rest on his contract, it necessarily fol- 

lows that if, for illegality, or want of consideration, or any other y 
cause, his alleged contract is void or is not enforceable, he has no 
claim on the defendants, and is entitled to no relief. 

This contract, alleged to have been made by plaintiff with Nittson 
and Hill, is thus stated in folios 53-56 of the amended bill, pages 18 —_ 
and 19 of the record. 

The plaintiff there says (Page 19, fols. 55-6,) that in 1576, (three 
years after he became receiver :) 

“He had knowledge not possessed by any of the other parties as 
to the whereabouts and situation of said bonds, the rated value thereof 
by the holders, the mode whereby and the channel through which the 
same could be reached and procured, also in respect to the situation, 
amount, character and value of the lines of railroad and property mort- 
gaged to secure said bonds, and in respect to the pending suits for the 
foreclosure of said mortgages, and that the services of your orator in 
respect to all of said matters, and his co-operation, were indispensa- 
ble to the success of said enterprise.” 


This “enterprise” was the purchase of the mortgage bonds and the 
acquisition of the mortgaged property, by means of the bonds so pur- mall 
chased. 
Having this special knowledge, and wishing to trade upon it to his 
own profit, the plaintiff says (p. 158, fol. 55,) it was agreed between 
himself and the defendants Kittson and Hill: 


“That they would jointly undertake, for their joint, mutual and 
equal interest, benefit, advantage and profit, to acquire by purchase 
or contract all the bonds possible to be obtained of” (the First Di- " 
vision Co. and the St. Paul & Pacifie Co.,) “which bonds had there- 
tofore been issued by said respective companies, and were outstand- 
ing and for saie by the holders thereof at a large discount, and were 
secured by mortgages upon tlie lines and other property of said com- 
panies, and which mortgages were then in process of foreclosure in 
five several suits in courts in said state for default in the payment of 
the interest upon said bonds.” | 


The plaintiff proceeds (fol. 54, p. 19) to state the ultimate purpose 


of the parties: 


“That the understanding, object, purpose and agreement of said par- 

4 ties in acquiring said bonds was to become the purchasers of said lines 
of railroud and other mortgaged property when offercd for sale under 

decrees for the foreclosure of said mortgages, and to turn in and use said 

bonds in payment or part-payment therefor, and thereby, through and 

by means of said bonds, acquire said lines of railroad and other prop- 

erty.” 
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After stating that Mr. Kittson represented that he could procure 
the necessary funds from Smith and other Canadian capitalists, and 
what interest:in the enterprise should be given them, and that the 
interest retained should be divided equally between plaintiff, Kittson 
and Hill, the amended bill further states (fol. 55, p. 19) that— 


“It was also then and there further agreed by and between your 
orator and said Kittson and Hill that the details of the negotiations 
for procuring the necessary funds and for the purchase of said bonds 
should be prineipally conducted and managed by the said Nittson and 
Hill, and such person or persons as an interest in said enterprise 
should be given to for furnishing funds therefor, and thut your orator 
should furnish such facts, information and advice, and render such aid 
and assistance therein from time to time as should be required of him.” 


And then follows the statement already quoted as to plaintiff’s 
peculiar knowledge, which explains what “facts, information and ad- 
vice,” the plaintiff says he expected and agreed to give. 

That the alleged agreement and “enterprise” contemplated the ac- 
quisition of the mortgaged property as well as the mortgage bonds, 
is further shown by the following averments in the amended bill, (p. 
20, fol. 57:) 

“Said purchases (of bonds) were made ly and in name of said Smith, 
Stephen, Nittson and Hill, but for the purpose and with a view to their 
use in the purchase of said lines of railroad and other mortgaged prop- 
erty when offered for sale under foreclosure decrees, and wader and in 
pursuance of the agreements and understandings between your orator and 
the said WKittson and Hill hereinbefore stated in respect thereto.” 

And again, (p. 20, fol. 59:) 

“It was the understanding on the part of all said parties that as 
soon as said lines of railroad and other mortgaged property should be 
acquired by them under said decretal sales, a new issue of bonds should 
be made,” ete. 

And again, (p. 22, fol. 68,) the plaintiff says that the Manitoba 
Co. was organized by Smith, Stephen, Kittson and Hill, for the pur- 
pose of buying the mortgaged property at the decretal sales, “for the 
use and benefit of the said parties interested in the purchase of said 
bonds as aforesaid.” 

And again, (p. 24, fol. 69:) 

“That a large amount of the said capital stock of said railway com- 
pany has been issued by said company * * * and that the said 
railway company has delivered to the said Ixittson and Hill 57,646 
shares thereof, * * * being a portion and part thereof to which 
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your orator and the said Kittson and Hill are entitled under and pur- 
suant to the said arrangement made with said Smith and Stephen in 
connection with said enterprise.” 

we other averments of the bill are to the same effect. (See pp. 
22-5, fols. 65, 67.) 

We have gone thus into detail on this point, because it was argued 
in the circuit court that the agreement ou which the suit is based was 
merely an agreement for purchasing the bonds, and not an agreement 
for the acquisition of the property by imeans of the bonds, and that 
it was therefore not Open to the objec ‘tions there made toit. See 
opinion of Treat, J., in Record, p. 37, fol. 107. 

In averring plaintiff's performance of the agreement on lus part the 
amended bill states, (p. 20, fol. 58:) 

“That throughout said negotiations for the purchase of said bonds, 
and in the purchases thereof, your orator was continuously called 
upon by the said Wittson and Hill for facts and information, advice 
and co-operation in respect thereto, and at their request rendered the 
same pursuant to the aforesaid agreements and understandings be- 
tween them; and that suid negotiations were only successful through 
and by means of the advice and co-operation of your orator, and the 
facts and information peculiarly within his knowledge as aforesaid, 
and imparted by him to the said Nittson and Hill, at their request, 
under said understandings and agreements as aforesaid.” 


{ seems plain enough (in view of plaintiff's position as receiver of 


one line and general manager under the trustees of the other) that 
plaintiff's alleged agqrecinvent was to be and was fee pt secret from the eourt 
and from his cestuis que trust. This is the fair inference from the 
passages underscored in our extracts from the bill, and is clearly 
shown by the plaintiff's own testimony on cross-examination, (Ree- 
ord, pp. 44-46, and especially questions 5, 6, 15, 16-19, 25-27,) and 
by Judge Dillon’s order, Exhibit B., par. 2; Record, p. 48. 

In his original bill (Record, pp. 1-8) the plaintiff omitted to state 
that he was receiver or general manager and thereby escaped a de- 
murrer. These facts were, however, set up by plea to the original 
bill, (pp. 15-—16,) and in his amended bill, (p. 21, fol. 60,) while he 
admits that be was at one time recelver and general manager, the de- 
fendants deemed it proper to present, by plea, a particular statement 
of the facts. 

In this plea they say that they ought not to be required to answer 
the bill, for the reason that the alleged contract, on which the plain- 


T 


-iff’s case is based, was illegal because in violation of his trust as re- 
ceiver and general manager, and was a fraud upon the court and the 
bondholders. 


Record, pp. 32-3, fols. 92-8. 


ARGUMENT. 


The one question presented by this record is: Will a court of equity 
aid this receiver and general manager to recover, in this suit, from 
these defendants, what he claims to be his share of the profit of up- 
wards of $15,000,000, which, as he alleges, has resulted from the 
purchase of the mortgage bonds and the mortgaged property by 
Messrs. Smith, Stephen, Kittson, and Hill, with their own money, 
and in their own names and that of the Manitoba Company alone? 

This question may be conveniently discussed under the following 
heads: 

1. What is the scope and meaning of the alleged contract between 
plaintiff and the defendants Kittson and Hill. | 

2. Whether such alleged contract was a lawful contract. 

3. Whether, if the contract was unlawful, such illegality is a bar 
to this suit. 

FIRST. 
AS TO THE MEANING AND SCOPE OF THE ALLEGED CONTRACT. 

This contract clearly contemplated and provided— - 

1. ior a purchase not merely of the mortgage bonds, as an end in 
itself, but for a purchase of the mortgaged property by means of the 
bonds. 

This is apparent from the passages already quoted and italicised in 
our statement of the case, supra. 

2. That plaintiff's sole contribution to the enterprise—the only con- 
sideration for the promises of defendants—consisted of the “knowl- 
edge, information and advice,” which, by reason of his position as 
receiver of one line and general manager for the trustees in posses- 
sion of the other line, he was able to and agreed to furnish to the de- 
fendants Iittson and Hill. 
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should not appear. 
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3. The agreement also contemplated and provided that these pur- 
chases should be made in the manner they were actually made—that 
is, in the names of persons other than the plaintiff. 

And it contemplated (and this was, and was considered by the 
parties, essential to the success of the “enterprise,”) that the plain- 
tiff’s interest in the purchase of the bonds and in the purchase of the 
mortgaged property should be kept secret alike from the court and 
from the stockholders and bondholders of the two companies. 

And the concealment thus agreed on was actually practised. 


Testimony of plaintiff, in Record, pp. 44, 45, 46-7. 


And if the agreement merely contemplated a purchase of the 
bonds, and not a purchase of the mortgaged property by use of the 
bonds, or if the transactions which took place were not those agreed 
upon, then the profits realized are not the fruits of the contract, and 
are not recoverable as such or at all. 

If the agreement contemplated a purchase in the name of all the 
parties, without concealment of plaintiff’s interest, then the purchase 
made by defendants in their own names, and with their own funds 
alone, was a purchase for their own benefit alone, and not for the 
joint use of themselves and plaintiff; a purchase not under, but in 
derogation and repudiation of the contract; a purchase which might 
subject the contracting parties to an action for damages for breach 
of contract, but would give the plaintiff no interest in the bonds or the 
railroad purchased, or in any profits accruing from the purchase. 


Farley v. Kittson, 27 Minn. 102. 


“If two agree to purchase, and one furnishes all the money and 
takes the title to himself, no trust results to the other.” 


1 Perry on Trusts, § 1338. 


If the plaintiff has any case in this suit, on his own theory, it is 
because the purchase of the bonds and the property by the other as- 
sociates in their own names or that of the Manitoba Co., was the very 
purchase originally agreed to be made—that is, a purchase in which 
they alone should be the ostensible buyers, and plaintiff's interest 
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SECOND. 
AS TO THE ILLEGALITY OF TNE CONTRACT. 

THE ALLEGED CONTRACT AND ALL THE TRANSACTIONS UNDER IT, AS 
DETAILED BY PLAINTIFF, WERE IMMORAL, FRAUDULENT AND UNLAWFUL— 
1. IN THE CONSIDERATION TO BE FURNISHED BY THE PLAINTIFF. 

9. IN THE THINGS AGREED TO BE DONE BY THE OTHER CONTRACTING 
PARTIES. 

3. IN THE OBJECT AND PURPOSE TO BE ACCOMPLISHED. 

4. IN THE MEANS TO BE USED, AND WHICH PLAINTIFF SAYS WERE IN 
FACT USED, TO EFFECT THAT OBJECT. 
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the benefit of himself or his associates, but only for the benefit of all hig 
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did unite in coneealing his interest in the ent he court 


erprise from 
whose receiver he was, and from the stockholders and bondholders 
who were his cestuts que trust. And in consideration of these sery- 
aintilf, his associates were to give him a share in the results 
of the secueme. The plaintiff, as he says, undertook to and did de- 
ceive the court, the bondholders, the two companies and their stock- 
holders—in short, every person and class of persons to whom he owed 
the duiy of entire candor, and whose interests he was bound to pro- 
tect. ‘This very concealment would stamp the purchases—and es- 
pecially the purchases of the mortgaged property at the decretal sales 
—13 actually and grossly fraudulent, and the court should so declare 
without further inquiry, upon the ground that they were made by the 
intervention of persons who were nominal buyers of the property for 
the purpose of conveying a share in it to the plaintiff. 
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Michaud vy. Girod, 4 How. 503. 
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In the case cited, this court says, (p. 553:) 

“The rule of equity is, in every code of jurisprudence with which 
we are acquainted, that a purchase by a trustee or agent of the par- 
ticular property of which he has the sale, or in which he represents 
another, whether he has an interest in it or not, per interpositam per- 
sonam, carries fraud on the face of it.” 

And the enorinous profit of upwards of 515,000,000, which the bill 
states was realized, whether made in the purchase of the bonds or of 
the mortgaged property, or—as would seem most hkely—in both pur- 
chases, shows, not only that the plaintiff's conduet was grossly fraud- 
ulent, but that he was utterly reckless of the extent of the rain which 
his fraud might work upon his cestuis que trust. 

There have been cases where gross frauds in the foreclosure of rail- 


Way mortgages bave receive | deserved condemnation from this court. 


But neither Drury v. Cross, T Wall. 209, (where the court says, at 
page 505: “The scheme to acquire the property ot tlis corporation 
Was In its Inception fraudulent, and every step m the progress of its 
execution was necessarily stamped with the same character;") nor 
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cer—of the ciremt court, says that he 
person and class of persons interested in the property in his charge; 
but, to accomplish this purpose, has wilfully deceived the court. To 
the guilt of fraud upon his ecesiuis que trust, he has added the guilt 
(absent from those cases) of a fraud upon the court—a fraud upon 
the administration of justice. 

The character of the enterprise in which the plaintiff says he en- 
gaged, an the profits of whic le seeks to recover, are thus stated 
by T’rea’, J., in lis opinion sustaining the plea: 

“The theory of the bill, the plaintiff's own testimony, and all the 
facts and circumstances proved, demonstrate that the scheme was to 
acquire the large railroad properties through the acquisition and use 
of the depreciated bonds. ‘The plaintitf urges that he devised the 
plan, and that without the assistance he alone could give the plan 
would necessarily fail. He goes even further in disclosing that only 
through concealment of his connection with the operations could sue- 
cess be reached. He held an eminently fiduciary relation to all in- 


terested in the property committed to his management, and it was 

through information thus acquired and concealed from the benefici- 

aries, also from the state and United States courts, that the contem- 
t plated fraud could be effected.” 


Necord, p. 37, fol. 107. 


“The plaintiff conceived a scheme to wreck the vast interests which 
it was his duty to protect. He tad acquired in lis fiduciary capae- 
ity information through which the desired end could be reached. It 
was necessary for him to have confederates; that he should impart 
to them his seeret information; that he should continue through the 
progress of the scheme to advise with and inform them of what from 
time to time became known to him; that his connection with them 
should be concealed from the courts to whose orders he was subject, 
and which had a right to rely upon his fidelity. Through a betrayal 
of his trust under such eircumstances. according to his version of the 
facets, these vast railroad properti s have been secured, and a protit 

realized of possibly $15,000,000, or more. Tis pretence 1iow is that, 
through betrayals of official and qucsi-judicial trusts, his confederates 
have amassed properties, moneys and values to a vas* amount, with 
nderstanding from the bee niuing that they were to reward him 
sab for his betravals by sharing with tim one-sixth or some other por- 
' tion of the spoils. They deny lis averments, and be charges that 
they repudiate the fraudulent contract they made with him. As they 
do not divide the spoils, this suit is brought to compel them and the 
railroad defendant, as if by specitie performance, to issue to him his - 
proportionate shares of its capital stock, and also grant him propor 
tionate parts of profits and gains, and also interests mm undivided 
property vet remaining.” 


Record, p. 58, fols. 111-112. 


And the court adds: “Tlns 1s a sad picture, and a strange demand 


$0 present to a court of equity.” 


TilThD. 


THE CONTRACT BEING THUS UNLAWFUL, IMMORAL AND FRAUDULENT IN 


ITS CONSIDERATION, IN ITS PURPOSE, AND IN THE ALLEGED PROMISES OF 


THE DEFENDANTS, THIS ACTION FOR THE ENFORCEMENT OF THOSE PROM=. 


CANNOT BE MAINTAINED. 


ISES 
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We take it to be well settled that a trustee who has conspired with 


other persons to defraud his cestuis que trust cannot, after the econ- 


spiracy has been successfully carried out, recover from his confeder- 


ae 


ates his share of the profits of the fraudulent scheme, realized at the 
expense of his cesturs que trust. 

And certainly is it true that no such recovery can be had where the 
plaintiff was a receiver—a public ofticer—and the conspiracy involved 
and necessitated a fraud upon the court which appointed him, and 
where the recovery can be had only by means of a specific enforce- a 
| ment, in a court of equity, of the agreement by which the conspiracy 
| was formed. 
| The bill nowhere charges that, in using the bonds to pay for the 
| property, or in converting plaintiff's interest in the bonds into an 

interest in the stock of the Manitoba Company, the defendants acted 
without authority, or were guilty of any fraud, or departed in any 


particular from the terms of the original agreement. On the con- 


trary, the bill expressly states (as has been already fully shown) that Me tee 


everything done in the purchase of the bonds, in their use in the pur- 


chase of the mortgaged property, and in the conversion of the bonds 


into capital stock of the company, was done in fulfilment of the 
original agreement and was expressly authorized by it. This, then, { 
| is not a case where trustees or quasi trustees have, without authority, 
i or by fraad, converted the trust property into other property, and the 
4 cestui que trust sceks to follow the trust property into that into which it 
has been converted. Ty there is qi trust lee ar itis a trust created / yf 
the origuaiad agreement of the parties, and, in See ling to CRIOTCE such 
trust, the pleutif is simply seeking to enforce that agreement. 
It is of no consequence by what name this bill is called. Whether ; 
it be styled a bill for specific performance, or a bill to enforce a trust, 
still, since the only trust in the ease is a trust created by the original 
agreement, the suit is in effect a suit for specific enforeement of that 
agreement. The plaintiff can make notitle to any relief except under 
and through that agreement, and therefore le sets out, as he is 
obliged to set out, that agreement in his bill. And beeause his claim ow 
to relief is founded on that agreement, and he is asking the aid of 
‘ the court to get what that agreement, if made and if valid, would 
give him, we say that he is not entitled to such aid or to any relief, 
‘ because the agreement which he says was made and carried on was 
4 80 infected with fraud that no party to it could acquire any rights | 
under it, and hence the courts will not enforce it in favor of either 


party againt the other. 


Swot oe 


IT. 


In this position we are abundantly sustained by repeated decisions 
of this court, a few of which we cite. 

In the early case of Bartle vy. Coleman, 4 Pet. 184, Bartle (a con- 
tractor with the United States for the rebuilding of Fort Washing- 
ton,) made a partnership with Coleman and with one Marsteller, 
(who was deputy quarter-master general and charged with the re- 
building of the fort,) to share equally the profits of the contract. The 
work was begun and finished, at a profit (as was supposed) of $4,500, 


cy 


as his share of which Coleman was paid $1,500. Soon afterward 
it was discovered that Marsteller had practised great frauds upon 
the government, and also that the business had in facet resulted in a 
loss of 510,558, one-half of which Bartle charged to Coleman, (Mar- 
steller having died insolvent,) and sought to have it deducted from 
the amount of a judgment recovered against him by Coleman. Of 
this loss, the sum of 58,860 resulted from a disallowance by the gov- 
ernment of overcharges and over-measurements. 

In dismissing the bill, the court say, (p. 187:) 


“The case, then, presented for the consideration of the circuit court, 
and now before us for revision, is this: a contract made by the com- 
plainant with a publie agent, a deputy quarter-master general, to an 
amount exceeding $50,000, m the protits of which he was to partici- 
pate; false measures attempted to be imposed on the government; 
the fraud discovered by the vigilance of its accounting officers; anda 
bill in equity filed to compel an alleged partner to account forand pay 
to one of the parties in such a transaction the one-half of a loss sus- 
tained by the unsuccessful attempt to impose spurious vouchers on 
the government. 

“To state sucha case is to decide it. Public morals, publie justice, 
and the well-established principles of all judicial tribunals, alike for- 
bid the interposition of courts of just ce to lend their aid to purposes 
like this. Zo enforce a contract which began with the corruption of a 
public officer and progressed in the practice of known and wilful de- 
ception in its ecceution, can never be consummated or sanctioned by 
any court. 

“The law leaves the parties to such a contract as it found them. 
If either has sustained a loss by the bad faith of a particeps criminis, 
it is but a just infliction for premeditated and deeply-practised fraud, 
which, when detected, deprives him of anticipated profits, or subjects 
him to unexpected losses. He must not expect that a judicial tri- 
bunal will degrade itself by an exertion of its powers by shifting the 


loss from the one to the other, or to equalize the benefits or burthens 
which may have resulted by the violation of every prineiple of morals 
and of laws.” 

In Randall vy. Howard, 2 Black, 585, a scheme was planned and 


carried out between mortgagor and mortgagee to hasten a sale under 


a decree of foreclosure, in order to defeat an attempt (charged to be 
fraudulent) by other persons to obtain possession of part of the mort- 
gaged lands. A petition to the court foran immediate sale was made 
and cranted, the parties agreeing that the mortgagee should buy os- 
tensibly for himself, but should really hold the land as security for 
the decreed indebtedness, on payment of which the purchase should 
enure to the benefit of the mortgagor’s wife. The sale took place 
accordingly, and the mortgagee bought the land for much less than 
its value, on account of the understanding that the sale was merely 
formal, and not intended to divest the mortgagor’s title. The sale 
was confirmed, without objection from the mortgagor or his wife, they 
being assured that the land should, notwithstanding, be held merely 
as security. ‘To perfect the form of sale, the mortgagee leased the 


land to the mortgagor and his wife. Having thus obtained an ap- 


parent title, the mortgagee fraudulently began to act as the real owner, 


claimed the right to sell, and dispossessed the morteagor and his wife, 
who thereupon filed their bill to restrain the mortgagee from dispos- 
ing of the Jand, for sale of enough to pay him according to the under- 
standing had prior to the purchase, and for a conveyance of the residue 
to the mortgagor's wife. 

In dismissing the plaintiffs’ bill the court say, (p. 588:) 


“These allegations, stripped of their indefiniteness and vagueness, 
mean simply this, that the parties to this bill, in order to counteract 
a claim set up by other parties for a portion of the mortgaged lands, 
combined together, through the aid of the court, to shorten the time 
of sale, and to cover up the real ownership of the property. A fraud- 
ulent agreement was entered into to defeat, as is charged, ‘a fraud at- 
tempted against the complainants.’ If the claim set up was a fraud 
on the rights of the complainants, does that consideration change the 
character of the agreement made to defeat that fraud? Manifestly 
not. The whole complaint of the lill is that the defendant will not exe 
ecute the agreement thus fraudulently made, and the ol ject of the bill is 
to compel him to do it. 

“A court of equity will not intervene to give relief to either party 
from the consequences of such an agreement. The maxim, in pari 
delicto potior est conditio defendentis must prevail. Jt is against the 
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policy of the law to enable either party, in controversies between them- 
selves, to enforce an agreement in fraud of the law, or which was made to 
enjure another. 


1 Story, Eq. Jur. § 298. 
bolt vy. Rogers, 8 Paige, 154. 
Woolson v. Watts, 9 Md. 356, 455.” 


In Wheeler v. Sage, 1 Wall. 518, a firm composed of Wheeler, Sage 
and Slocum, and engaged in a general produce business in New York, 
owned a mortgage of real estate in Milwaukee, which the firm itself 
desired to purchase. To effect this purchase and prevent competition 
at the foreclosure sale, the firm agreed with the mortgagor (who was 
insolvent, and had judgments to a large amount against him) that a 
deeree should be entered for 533,000 instead of 824,000, the amount 
really due. Sage, one of the partners, who was enirusted by the 
others with this matter, caused the decree to be entered accordingly, 
but had the property bid off at the sale, not by or for the firm, bu 
by one Mitchell, for the benefit of himself and Mitchell. Each of the 
other two partners was paid his share of the amount (324,000) actu- 
ally due on the mortgage. Wheeler, one of the partners, afterwards 
brought suit to have Sage declared a trustee of the property bought, 
for an aceounting, ete. 
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“Generally, when a party obtains an advantage by fraud, he is to 
be regarded as the trustee of the party defrauded, and compelled to ae- 
count. but if a party seeks rehef in equity, he must be able to show 
tiat on dus part there has been honesty and fair dealing. If he has 
been engaged in an illegal busimess and been cheated, equity will not 
help him.” 


And on page 550; 


“The correspondence between Wheeler and Sage abundantly proves 
that to eet a decree for the nominal, instead of the real amount due 
on the mortgage, was one of the main parts of their project. The 
court was iinmposed on, and a combination formed, the direct object 
and tendeney of which was to secure the title to the valuable real 
estate of an insolvent debtor, at the expense and sacrifice of lis cred- 
itors. A proceeding lke this is against good conscience and good 
morals, and cannot receive the sanction of a court of equity. The 
principle is too plain to need.a citation of authorities to contirm it. 
It is against the poucy of the law to help either party in such contro- 
versies. The maxim, in pari delicto melior est conditio defendentis, 
must prevail.” 


Among other cases, differing in facts, but involving the application 
of the same principle—er turpi cause non oritur actio—are Marshall 
v. Baltimore & Ohio Rh. Co., 16 How. 314, and T'rist v. Child, 21 Wall. 
441. In each of these cases the plaintiff sued on an express con- 
tract for compensation for services as a lobbyist. In the first case 
the lobbying was done in the legislature of Virginia, to obtain a right 
of way through that state for the defendant's shiheciall the price to 
be paid (350,000) on contingent on the passage of the legislation 
asked for. In T'rist v. Child, the lobbying was done in Congress, to 
obtain an allowance of a money claim of Trist against the United 
States, the agreement being that Child should receive for his services 
twenty-five per cent. of the amount allowed. If noting was allowed 
Child was to receive nothing. 


In each case the court held the agreement to be illegal and void, 


g 
and therefore no action could be maintained upon it. In the first 
ease (p. 355) stress is laid on the fact of deceit practised on the leg- 
islature by concealing Marshall’s character as a hired agent; and 


Ee pas ye 3. 


Dh, 
[In the first case the court 

“Tt is an undoubted principle of the common law that it will not 
lend its aid to enforce a contract to do an act that is illegal: or which 


is inconsistent with sound morals or public policy; or which tends to 


corrupt or contaminate, by improper influences, the integrity of ou 


social or political institutions. 

In the second case the court say, (21 Wall 

“In our jurisprudence a contract may be illegal and void beeause 
it is contrary to a constitution or statute, or inconsistent with sound 
policy and good morals. ~ * * It is a rule of the common law 
of universal application that where a contract, express or implied, 1s 
tainted with either of the vices last named, as to the consideration or 
the thing to be done, no alleged right founded upon it cin be enforced 
in a court of justice.” | 

And many eases are cited, and, among them, 7'v0l Company v. Nor- 

Wall. 45, where an agreement for contingent compensation for 

procuring a contract from the government for furnishing supplies, 
was held void, and the plaintiff not entitled to recover, and the court 
say, (page 50:) . 

“Tt is sufficient to observe generally that all agreements for pecun- 
iary considerations to control the business operations of the govern- 
ment, or the regular administration of justice, or the appointments to 
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public offices, or the ordinary course of legislation, are void as against 
public policy, without reference to the question whether corrupt means 
are contemplated or used in their execution. The law looks to the 
veneral tendency of such agreements; and it closes the door to temp- 
tation, by refusing them recognition in any of the courts of the 
country.” 
And see Creath y. Sims, 5 How. 192, 204. 


Brown v. Tarkington, 8 Wall. 37%, 


In Vegquire v. Corwin, LOL ULS. 108, in consideration of plaintiff's 
procuring defendant to be appointed as special counsel for the United 
States in certain causes, and aiding him in managing them, defend- 
ant agreed to pay plaintiff one-half the fee he should receive from the 


’ 


United States. It was he/d that the agreement was not enforceable, 


the eourt reaffirming its former decisions. 

In Osernyrn ve Aras Company, 105 U.S. 261, plaintiif (consul- 
general of Turkey) sued for agreed commiussions for using his influ- 
ence with an agent of lis goverument to obtain for defendant a con- 
tract for the sale of arms toit. It was urgued that such an agree- 
ment was in accordance with Turkish laws and customs; but the 
eourt held it to be void, because of “the inherent viciousness of the 
transaction, 1fs repugnance to our morality, and the pernicious effect 
which its enforcement by our courts would have upon our people.” 
(P. 207.) 

In the cases last cited the agreements were incapable of enforce- 
ment because likely to lead to frauds in the legislative or executive 
branches of our own or a foreign government, and without regard to 
whether the object to be gained was an evil one, or whether corrupt 
means were in faet used to effect it. 

The purity of the courts is at least as important to the common- 
wealth as that of the other branches of the government. And it is 
certainly as illegal and as much against public policy to make agree- 
ments to deceive the courts, and, by means of this deception, to use 
them as blind instruments to accomp!ish the private purposes of the 
contracting parties, as it 1s to make agreements to lobby claims 
through congress or to secure government contracts. And when the 
person who so makes use of the court is one of its own officers, and 
he uses it to effect a fraud on those whose interests the court has 


undertaken and is pledged to protect, such an agreement thus to im- 
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pose on the court, and by corrupt means to pervert the powers of the 
court to unrighteous ends, is as clearly against public policy, and as 
incapable of enforcement, as any of those denounced in tue cases 
cited. 

While the fraud in Randall vy. Howard was far less flagrant than 
that with which the plaintiff charges himself in this case, (for there 
neither party was an officer of the court or a trustee,) that case, as 
well as Wheeler y. Saye, and the later case of Selz v. Unna, 6 Wall. 
327, have this feature in common, that the fraud upon third persons 
was to be and was perpetrated, in each case, by means of deception 
and fraud practised on a court of justice, although all three of these 
cases are decided on the broad ground that courts of equity will 
not enforce “an agreement in fraud of the law, or which was made 
to injure another,” (Randall v. TToward,) or “an agreement made 


; 7 
} 
t 


with the intent that it sha!l operate as a fraud upon the private rights 
and interests of third persons.” (Sel: vy. Unna, 6 Wall. 527, 355-6.) 
Whether the agreement involves a fraud upon the publie or upon an 
individual, the violation of a public and olticial or of merely a private 
trust, it is equally condemned. 


See, also, Tufts vy. Tufts, 3 Woodb. & Minot, 456, 508. 


FOURTII. 
ANSWER TO PLAINTIFF'S ARGUMENT. 

In the circuit court the plaintiff contended, as we assume he will 
in this court, 

I, That the agreement was merely an agreement for a partner- 
ship in the purchase of the bonds, and not in the purchase of the 
mortgaged property, and that plaintiff might lawfully be a secret 
partner in it. 

The assumption of fact in this position has already been disproved 
by the record. 

And although a railway mortgage trustee, not in possession, may 
lawfully buy the mortgage bonds in open market, neither such a 
trustee, if in possession of the property, nor his general manager, 
ean lawfully enter into a scheme to be a secret partner in the pur- 
chase of bonds which are not purechasable in market, but can only be 
obtained through channels known to the trustee or general manager 
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alone, and to use for the benefit of his copartners alone his peculiar 
knowledge in respect to the bonds, the mortgaged property and the 
foreclosure suits. 
Ashnelot R. I. Cow vy. elliott, 57 N, HL. 807. 
2 Perry on Trusts, § 749. 


i : j . . ~ bd ‘ ’ 
Jones on Rh. Ni. pecurities, HOO, 


And still less is it lawful for a receiver to be a.secret partner in 
. ] re , 
such purchases. 

2. It was further argued that im this suit the court 1s not asked .to 
enforce the agreement—that the agreement has been fully executed, 
and plaintiff is seeking relief against the fraud of the defendants in 

at}, } wae y fy} him die nartic +f lhe nroaeeede 
Withioiding trom him his porch ot the proceeds. 
But whether an agreement to defraud third persons remains exec- 


utory, or whether it has been executed, a court of equity will always 
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see Low either party can have any relict ngainst the other except by 
way of rescission of the agreement. But this is not what plaintiff 
asks. He doesn't ask to rescind the agreement. He wishes it to 
stand, and he prays the court for wiiat he says the agreement gives 
him. ‘hat is, he asks the court to enforce the agreement,—to.com- 
pel the defendants to do what he says they agreed to do. 

If the agreement has been executed, then both parties have done 
what they agreed to do, and there is an end of the case. But the 
agreement lias not been executed. It has been executed on plaintift’s 
part. It has been but partially executed on defendants’ part. The 
bonds and mortgaged property have been bought, the new company 
has been organized, but defendants have not performed their agree- 
ment to give to the plaintiff the one-sixth of the capital stock of the 
Maniteba Company, which constitutes lis share of the profit of the 
enterprise; and he is suing to compel them to do this. Until they 
have done it, the agreement will not have been executed. 

And so, if (as plaintiff claims) this had been merely an agreement 
to buy bonds, that agreement must necessarily have remained execu- 
tory on the part of the defendants until they had put plaintiff in pos- 


session of vis Share of the bonds. 


The argument based on the assumption that the agreement of the 


parties has been executed is therefore without foundation in fact, as 


aA? 
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well as nugatory in point of law. 


*) 


3. It was also argued that | 
Bia 
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ecause the breach of trust and fraud 
the parties has been 
hase of the bonds, and the acquisition 
neans of t! 
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ie bonds, the defendants, in 


rdulent scheme. cannot refuse 


the frauds which vitiated the agree- 
dill 
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eecomplished. Notably in Ja 
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v. fioward and Whee! Sage, the defendant was in possession of 
the fruits of the fraud. The object of the latte , as of this, was 
solely to obtaina division of the profits of tre fraud : 
As stated by Treat. J... (Kec ee ee thig leanitift . dhe eireult 
eourt, m ly relied » TS) Var oN 1. TO, in wineh ease 
eertain dicta of Lord ¢ : . S/ ve Layl 9 Pinll SO], 
are quoted with app the op My. Justice Aliilei 
There is so wide a. hetw he facts alleced here and the 
facts im « } [it i [ ’ J Lye Ci al La! 
decisions in thes ises have ht 0 | \ st nif 
some of the « pre 1S rd © im and ( 
Miller may seem to favor the plaintitf’s « ntion, and to assert 
that cvy agreement for doing an illegal aet—even where the Hlegality 
consists in defrauding others, or in the betrayal of prin or publie 
trusts—will be enforeed after the illeval acts have been accomplished 
—enforced, at least, to the extent of ecompeliing the parties to it to 
divide the profits resulting from the illegal acts. Put “it is a maxim 
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not to be « 


used.” Cohens v. 


J.3; Carroll y. Carroll, 16 How. 
quarrel with the expressions in either case. 
limited is evident from the “maxim” just quoted, and for the reason 


that they would otherwise be in direct conflict with the decisions of 


this court already quoted, (not 
v. Sage, which last was a case 


ne} 
So Case 


be taken in connection with the 
Virginia, 6 Wheat. 264, 3899, per Marshall, C. 


with Brooks y. Martin,) would be without support in the cases 


‘i EXpressions in every Opinion are to 


in Which those expressions are 
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cited by Lord Cottenham, (especially Thomson vy. Thomson, 7 Ve- 
sey, £70, decided by Sir Wm. Grant,) and in plain hostility to cases 
decided by Sir Wm. Grant and by Lord Cottenham himself, and to 
many other cases, before and since, of great authority. 

In Knowles v. Haughton, 11 Vesey, 168, a suit between partners 
for an account of the profits of an illegal insurance business, Sir 
Wim. Grant adopts the same rule for which we here contend. 

Liwing Vv. Osbaldiston, 2 Mylne & Craig, 53, was a bill to establish 
a partnership between plaintiff and defendant in the business of 
nanaging the Surrey Theatre and in the profits thereof, according 
to an agreement for partnership contained in certain letters; asking 
that defendant be decreed to admit plaintiff to the full benefit of the 
partnership and an equal share of the profi 


+ 
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for the unlawful purpose Of Yepresenung at the UrreVv iueai.re pro 
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hibited performances. Can Ui Is COUrt, VIder si cirecum- 


stances, decree to one of the partie s to this contract thi specific per- 
formance of the agreement or any relief growing out of it? Yo do 
so would be inconsistent with all principle, and contrary to all the 
decided CASES e and ie proceeds to review the deeided cases in Ssupe- 
, ae , a . ——ee } I>; - 7 é 
port of his decision, viz.: De Begnis vy. Arnestead, 10 Bing. 107; 
Bartlet? Ve y Lor, if farthew, 9%; Langton VY. Fliughe S, ] AVE aule NV Sel- 
WVh, DVO: Mite hell ¥, Coekhurne. 2 ti. bl. awe Peomson VY. fk homson, 
7 Vesey, 470; Ottley ve Browne, 1 Ball & Beatty, 860; and Anouwles 
v. Tlaughton, 11 Vesey, 168, overruling Watts v. Brooks, 3 Vesey, 
612. 
We confidently oppose this decision of Lord Cottenham to his dicta 
in Sharpyv. Taylor. 
) r oR ans e hy wa 
Armstrong v. Armstrong and Lewis vy. Armstrong, 3 Myloe & Keen, 
45, was a bill to enforce a trust, and a cross-bill for accounting for 
partnership effects. ‘The business was pawnbroking, and a ques- 
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tion was made whether the agreement was that Warner (of whom 
Lewis was the represcntative) was to be a secret partner with Arm- 
strong, (of whom the Armstrongs, parties in this suit, were repre- 
sentatives,) contrary to act of parliament. That issue was sent to a 
jury, and the opinion of the court of exchequer chamber will be 
found in Armstrong v. Lewis, 2 Cr. & Mees. 274. The eause was heard 


before Sir John Leach, M. a. wlio Says, (pace O29 :) 

“Tam of opinion that, upon the whole evidence in the eause, it 
is clear that there existed 
Warner, if a partner at all, was intended to be a secret partner; 
and [ entire 
ber that, assuming such fact, no legal partnership was constituted 
between Armstrong and Warner. The cross-bill must therefore be 


an understanding and agreement, and that 


) 
i 
y concur in the opinion delivered in the exchequer cliam- 


} 
‘| 
dismissed.” 

On appeal the case was heard before Lord Brougham, who says, 


(page 64:) 


“if @ person agrees with 


en A es ee ee ee 
business of a pawnbroker, he 
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punishable by 59 and 40 Geo. 


lations which are wholesom: 


agreement of this sort, therefo: 


another to be a secret partner in the 
agrees to do that which is illegal and 
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highly beneficial and bringing the trade in question under regu- 


to the community. ;’ ' : Any 


re, is unlawful, can convey no riehts 


in any court to either party, and will not be enforced by decisions 


at law or by decree here in favor of one against the other of persons 
equally culpable.” 

In Sykes v. Beadon, 11 Ch. Div. 170, the case of Sharp v. Taylor, 
was reviewed by the ablest of the recent equity judges of England, 
Sir George Jessel, M. R., whose searching criticism makes further 
comment on that case useless. 

There are some cases where it 1s said that even where plaintiff's 
suit is founded on an illegal contract, he may recover if he can make 
a case without disclosing the illegality. This distinetion is unten- 
able, and is expressly denied by this court in Oscaunyan ve. Arms Co.,, 
103 U.S. 261, 268-9, cited with approval at the present term in Lee 
v. Johnson, 6 Sup. Ct. Nep. 249, 251. 

The case of Brooks vy. Martin would more nearly resemble this if 
the parties to it had formed a partnership to obtain soldiers’ claims 
by practising frauds upon the soldiers, and the profits involved had 
been realized by those fraudulent practices. In such a state of facts 
the decision must have been the same as in JWheeler vy. Sige. 

That the expressions in Brooks vy. Martin cannot be divorced from 
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the facts of that case and applied to a case like this is at once ap- 
P 
parent from this consideration: If they authorize the maintenance 


of this suit, they would sustain a like action by any of the judges of 
the circuit court against its receiver or against the ostensible pur- 
chasers, founded on an agreement for a secret interest in the pur- 
echase,—blind justice aiding alike the profligate receiver and the cor- 
rupt judge. 

In Sykes v. Beadon, Sir George Jessel refers to the old case of 
Kiveret v. Williams, which, if not authentic enough to be an authority, 
is not without value as a parable. It is thus stated in 2 Pothier on 
Obligations, 5, and, substantially, in 1 Lindley on Partnership, (4th 
Kd.) 182: 

“The bill stated that the plaintiff was skilled in dealing in several 
commodities, such as plate, rings, watches, ete.; that the defendant 
appled to him to become a partner; that they entere d into partner- 
ship, and it was agreed that they should equally provide all sorts of 
necessaries, such as horses, saddles, bridles, and equally bear all ex- 
penses on the roads, and at inns, taverns, or alelouses, or at markets 
or fairs. ‘And your orator and the said Joseph Williams proceeded 
jointly in the said business with good success on Hounslow Heath, 
where they dealt with a gentleman for a gold watch; and afterwards 
the said Joseph Williams told your orator that inchley, in the county 
of Middlesex, was 2 good and convenient place to deal in, and that 
commodities were very plenty at !'anchley aforesaid, and it would be 
almost all clear gain to them; that they went accordingly, and dealt 
with several gentlemen for divers watches, rings, swords, caies, hats, 
cloaks, horses, bridles, saddles, and other things; that about a month 
afterwards the said Joseph Williams informed your orator that there 
wis a gentleman at Blackheath who had a good horse, saddle, bridle, 
wateh, sword, cane, and other things to dispose of, which he belie ved 
might be had for little or no money; and they accordingly went 
and met with the said gentleman, and after some small discourse, 
they dealt for the said horse, ete.: that your orator and the said Jo- 
seph Willams continued their joint dealing together until Michaelmas, 
and dealt tegether in several places, viz.,at Bagshot in Surrey, § Salis- 
bury in Wiltshire, Hampstead in Middlesex, and elsewhere, to the 
amount of £2,000 and upwards.’ The rest of the bill is in the ordi- 
nary form for a partnership a¢count.” 

The bill is said to have been dismissed with costs to be paid by the 
counsel who signed it, and the solicitors for the plaintiff were attached 
and fined £50 apiece. 

[It will be observed that in veret v. Williams, as in this ease and 
in Wheeler vy. Sage, the transactions out of which the profits had 


arisen had a closed. ‘The robberies had been committed and the 


plunder secured. Now if the expressions in Brooks v. Martin were 
meant to apply to such cases, the court, instead of refusing to divide 
among wrong-doers the profits of iniquity, would say: “The trans- 


actions which were illegal” (7. e., the robberies) “have become accom- 


plished facts, and cannot be aifected by any action of the courts in 


this case.” “That matter” (the question of illegality) “was disposed 
of when the defendant received the money; and the plaintiff is now 
only seeking payment for his share of the realized profits. ° 
As between these two, ean this supposed evasion of the law be set up 
as a defence by one against the otherwise clear title of the other? 
Can one of two partners possess himself of the property of the firm, 
and be permitted to retain it, if he can show that in realizing it some 
provision in some act of parliament was violated? * * The answer 
to this, as to the former case, will be that the transaction alleged 
to be illegal is completed and closed, and will not be in anv man- 
ner affected by what the court is asked to do between the parties. 
The diiferenee between enforcing illegal contraets and assert- 
ing title to money which has arisen from them is distinetly taken,” ete. 
v. Willisms were before this court, or 
before any member of it in the circuit court, is it likely the eourt 
would use any such language as this? Or would the court say, as 
was said by plaintul’s counsel, that the defendant, having eequired 
an interest jointly for himself and the plaintiff, taking and holding 
plaintiff's interest in trust for him, will not be heard to dispute the 
title of his cestui que trust’ Or would it be said that upon prineiple 
the defendant coule not at the same time claim and retain the bene- 
fits of the contract with plaintiff, and repudiate it as to his obligations 
to plaintiff ? 

That neither this court nor any other would entertain such a bil] 
between highwaymen as that in rerct vy. Williivms there can be no 
doubt. And that case cannot Le distinguished from this in principle, 
nor is there much difference between them in the facts, for the courts 
are agreed that a railway is merely a modern improved highway. 

No man should ever be called on to answer such a bill as the plain- 
tiff’s, and the decree dismissing it should be afiirmed. 

H.R. BIGELOW, 
GEO. B. YOUNG, 
Counsel for Respondents. 
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AND THE ST. PAUL, MINNEAPOLIS, 
& MANITOBA RAILWAY COMPANY, 


Respondents. 
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BRIEF FOR RESPONDENTS ON REARGUMENT. 


The order for a reargument of this cause makes it proper 
for us to discuss the questions involved more fully and at 
large than we should have been justiiied in doing in an origi- 
nal brief in a cause lying within so narrowa compass. And 
since the order as notified to us by the clerk contains no inti- 
mation that the reargument should be directed to one point 
rather than another, we must, at the risk of prolixity, discuss 
them all. In doing so we shall adhere to the positions taken 


in our original brief. 


STATEMENT. 


he 


On July 14, 1873, a suit was brought in the U. S. circuit 
court for Minnesota by holders of bonds of a $15,000,000 
issue, secured by mortgage of the unfinished lines, land grant 
and franchises of the St. Paul & Pacific Railroad Comnany,a 
Minnesota corporation, praying for a foreclosure of the mort- 
gage, and also that the court would appoint a receiver of the 
mortgaged property, and by such receiver complete the lines, 
so as to secure the congressional land grant. 


(Record, pp. 52, 67-8.) 


On August 1, 1873, that court appointed the plaintiff as 
receiver. He duly qualified, and took possession, and held 
and operated the lines until June, 1879, when the property 
was sold under decree of foreclosure to the defendant the St. 
Paul, Minneapolis & Manitoba Railway Company, (herein- 
after styled for brevity the Manitoba Co.) The plaintiff, 
however, had not been discharged as receiver, nor settled his 
accounts as such, when this cause was heard on the bill, 
plea and proofs, in July, 1882. 


(See Record, fols. 88—9, 91, 150.) 


In October, 1876, the trustees in certain mortgages on the 
lines, land grant and franchises of the First Division of the 
St. Paul & Pacific Railroad Company, (also a Minnesota cor- 
poration and hereinafter styled the First Div. Co.,) securing 
divers issues of bonds to the aggregate amount of $18,000,000, 
took possession of the mortgaged property, (by virtue of pow- 
ers in the mortgages,) and appointed the plaintiff their gen- 
eral manager. He continued to be such, and to operate 
these lines for the trustees in possession; until June, 1879, 
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when these lines also were turned over to the defendant, the 
Manitoba Co., as purchaser at the decretal sales in suits 
brought by the trustees to foreclose these mortgages. 

All these lines constituted but one entire system of rail- 
road, belonging originally to the St. Paul & Pacific Co., and 
afterwards (in 1864) divided in ownership between that com- 
pany and the First Div. Co. 

In 1877, and while plaintiff was receiver of the property 
of one company and general manager under the trustees in 
possession of the property of the other company, the defend- 
ants Ixittson and Hill (together with George Stephen and 
Donald A. Smith, who are not parties to this suit) associated 
themselves together to purchase the bonds secured by the 
various mortgages on the lines of each company, which bonds 
were nearly all held in Holland. ‘They bought these bonds 
in their own names alone. Most of the purchases were on a 
credit extending until after the lines should have been sold 
under foreclosure decrees, it being optional with the sellers 
then to receive payment in cash or in bonds of a new issue. 
Whatever money was paid down was furnished and paid by 
Smith, Stephen, Kittson, and Hill. They took title in their 
own names, and bought the bonds in order to use them in 
the purchase of the mortgaged property when if should be 
sold under decrees in the various foreclosure suits. 

In May, 1879, the defendants Kittson and Hill, together 
with Smith and Stephen, organized the defendant the Man- 
itoba Co., for the purpose of acquiring, holding and operat- 
ing the various lines of railroad and the other mortgaged 
property, when offered for sale under foreclosure decrees. 

In March and April, 1879, foreclosure decrees were en- 
tered in all the suits, under which decrees all the mortgaged 
property was sold to the Manitoba Co., in June, 1379, all 
the bonds bought by Smith, Stephen, Kittson and Hill being 
used in part-payment, and those gentlemen also furnishing 
the cash needed and used as part of the purchase price. 


4 


The entire property thus bought comprised over 500 miles 
of railroad in Minnesota, with its equipment and land grant, 
worth (as stated in the bill) over $23,000,000. The Mani- © 
toba Co., soon after its purchase, issued and negotiated its 
mortgage bonds to the amount of $8,000,000, out of the pro- 
ceeds of which it paid for the old bonds purchased by Smith, 


Stephen, Kittson and Hill, and all expenses. 

The capital stock of the Manitoba Co. was fixed at $15,- 
000,000, in $100 shares, and is worth par. Of this stock 
57,646 shares were issued to Kittson and Hill. Besides this 
stock, other large profits have been realized from the oper- 
ation of the lines and sale of lands, and have been divided 
among Smith, Stephen, Kittson and Hill. 

The plaintiff brings this suit to establish a right to one- 
sixth of these profits—including one-sixth of the $15,000,- 
000 canital stock of the Manitoba Co. 


If. 


Clearly, the facts above stated, standing alone, afford no 
ground for any such claim. The defendants, with others, 
bought bonds in their own names and with their own money 
and credit. They organized the Manitoba Co., and, as such 
corporation, they bought and paid for the mortgaged prop- 
erty with their own money and with the bonds before pur- 
chased bythem. They made a large and a legitimate profit, 
and as yet no more reason appears why they should divide 
with plaintiff than with all the citizens of the United States. 

The plaintiff, however, sets forth an alleged contract by 
which, as he claims, he acquired a right to the share in the 
profits which he is seeking to obtain. On that contract all 
his rights depend. Without the contract he has no rights; 
and this suit is a suit founded entirely on the contract, and 1s 
brought for a specific enforceement—to obtain in specie the 
property which, as plaintiff says, it was agreed he should 
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have. And as his case must rest on his contract, it neces- 
sarily follows that if, for illegality, or want of consideration, 
or any other cause, his alleged contract is void or is not en- 
forceable, he has noclaim on the defendants, and is entitled 


to no relief. 

This contract alleged to have been made by plaintiff with 
Kittson and Hill, is thus stated in folios 53-56 of the 
amended bill, pages 18 and 19 of the record. 

The plaintiff there says (Page 19, fols. 55-6,) that in 1876, 
(three years after he became receiver :) 


“He had knowledge not possessed by any of the other par- 
ties as to the whereabouts and situation of said bonds, the 
rated value thereof by the holders, the mode whereby and the 
channel through which the same could be reached and pro- 
cured, also in respect to the situation, amount, character and 
value of the lines of railroad and property mortgaged to secure 
said bonds, and in respect to the pending suits for the foreclos- 
ure of said mortgages, and that the services of your orator in 
respect to all of said matters, and his co-operation, were in-, 
dispensable to the success of said enterprise.” 


This “enterprise” was the purchase of the mortgage bonds 
and the acquisition of the mortgaged property, by means of the 
bonds so purchased. 

Having this special knowledge, and wishing to trade upon 
it to his own profit, the plaintiff says (p. 18, fol. 53,) it was 
agreed between himself and the defendants Kittson and Hill: 


“That they would jointly undertake, for their joint, mutual 
and equal interest, benefit, advantage and profit, to acquire 
by purchase or contract all the bonds possible to be obtained 
of” (the First Division Co. and the St. Paul & Pacifie Co.,) 
“which bonds had theretofore been issued by said respective 
companies, and were outstanding and for sale by the holders 
thereof at a large discount, and were secured by mortgages 
upon the lines and other property of said companies, and 
which mortgages were then in process of foreclosure in five 
several suits in courts in said state for default in the payment 


of the interest upon said bonds.” 
°9) 


od 
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The plaintiff proceeds (fol. 54, p. 19) to state the ultimate 
parpose of the parties: 


“That the understanding, object, purpose and agreement of 
said parties in acquiring said bonds was to become the purchas- 
ers of said lines of railroad and other mortgaged property when 
offered for sale under decrees for the foreclosure of said mort- 
gages, and to turnin and use said bonds in piyment or part pay- 
ment therefor, and thereby, through and by means of said bonds, 
acquire said lines of railroad and other property.” 


After stating that Mr. Kittson represented that he could 
procure the necessary funds from Smith and other Canadian 
capitalists, and what interest in the enterprise should be 
given them, and that the interest retained should be divided 
equally between plaintiff, Kittson and Hill, the amended bill 
further states (fol. 55, p. 19) that— 

“It was also then and there further agreed by and between 
your orator and said Kittson and Hill that the details of the 
negotiations for procuring the necessary funds and for the 
purchase of said bonds should be principally conducted and 
managed by the said Kittson and Hill, and such person or per- 
sons as an interest in said enterprise should be given to for 
furnishing funds therefor, and that your orator should furnish 
such facts, information and advice, and render such aid and 
assistance therein from time to time as should be required of 
him.” 


And then follows the statement already quoted as to plain- 
tiff’'s peculiar knowledge, which explains what “facts, infor- 
mation and advice,” the plaintiff says he expected and agreed 
to give. 

That the alleged agreement and “enterprise” contemplated 
the acquisition of the mortgaged property as well as the 
mortgaged bonds, is further shown by the following aver- 
ments in the amended bill, (p. 20, fol. 57:) 

“Said purchases (of bonds) were made by and in name of 
said Smith, Stephen, Kittson and I1ill, but for the purpose 


and witha view to their use in the purchase of said lines of rail- 
road and other mortgaged property when offered for sale 


me 
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under foreclosure decrees, and under and in pursuance of the 
agreements and understandings between your orator and the 
said Kittson and Hill hereinbefore stated in respect thereto.” 


And again, (p. 20, fol. 59 :) 


“It was the understanding on the part of all said parties 
that as soon as said lines of railroad and other mortgaged 
property should be acquired by them under said decretal sales, 
a new issue of bonds should be made,” etc. 


And again, (p. 22, fol. 63,) the plaintiff says that the 
Manitoba Co. was organized by Smith, Stephen, Kittson and 
Hill, for the purpose of buying the mortgaged property at 
the decretal sales, “for the use and benefit of the said parties 
interested in the purchase of said bonds as aforesaid.” 

And again, (p. 24, fol. 69:) 

“That a large amount of the said capital stock of said rail- 
way company has been issued by said company * * * 
and that the said railway company has deiivered to the said 
Kittson and Hill 57,646 shares thereof, * * * being a 
portion and purt thereof to which your orator and the said Kitt- 
son and Hill are entitled under and pursuant to the said ar- 


rangement made with said Smith and Stephen in connection 
with said enterprise.” . 


And other averments of the bill are to the same effect. 
(See pp. 22-3, fols. 65, 67.) 

We have gone thus into detail on this point, because it 
was argued in the circuit court that the agreement on which 
the suit is based was merely an agreement for purchasing the 
bonds, and not an agreement for the acquisition of the property 
by means of the bonds, and that it was therefore not open to 
the objections there made to it. See opinion of 7’reat, J., in 
Record, p. 37, fol. 107. 

In averring plaintiff’s performance of the agreement on 
his part the amended bill states, (p. 20, fol. 58:) 


“That throughout said negotiations for the purchase of 
said bonds, and in the purchases thereof, your orator was 
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continuously called upon by the said Kittson and Hill for 
facts and information, advice and co-operation in respect 
thereto, and at their request rendered the same pursuant to 
the aforesaid agreements and understandings between them; 
and that said negotiations were only successful through and 
by means of the advice and co-operation of your orator, and 
the facts and information peculiarly within his knowledge 
as aforesaid, and imparted by him to the said Kittson and 
Hill, at their request, under said understandings and agree- 
ments as aforesaid.” 


It seems plain enough (in view of plaintiff’s position as re- 
ceiver of one line and general manager under the trustees of 
the other) that plaintiff’s alleged agreement was to be and was 
kept secret from the courtand from his cestuis que trust. This 
is the fair inference from the passages underscored in our 
extracts from the bill, and is clearly shown by the plaintiff's 
own testimony on cross-examination, (Record, pp. 44-46, 
and especially questions 5, 6, 138, 16-19, 25-27,) and by 
Judge Dillon’s order, Exhibit B., par. 2; Record, p. 48. 

In his original bill (Record, pp. 1-8) the plaintiff omitted 
to state that he was receiver or general manager and thereby 
escaped a demurrer. ‘These facts were, however, set up by - 
plea to the original bill, (pp. 15-16,) and in his amended 
bill, (p. 21, fol. 60,) while he admits that he was at one time 
receiver and general manager, the defendants deemed it 
proper to present, by plea, a particular statement of the 
facts. 

In this plea they say that they ought not to be required to 
answer the bill, for the reason that the alleged contract, on 
which the plaintiff's case is based, was illegal because in viola- 
tion of his trust as receiver and general manager, and a fraud 
upon the court and the bondholders. 


(Record, pp. 32-3, fols. 92-3.) 


ARGUMENT. 


There are three and but three questions presented by this 
record— 


’ 1. 
What is the scope and meaning of the contract which plain- 
tiff alleges in his bill? 


2. 


' Was that alleged contract, when it was made, a valid con- 
tract, or was it illegal and utterly void ? 


3. 


If the alleged contract was illegal and void in its inception, 
> ' and a mere nullity, can the plaintiff nevertheless maintain this 
bill for an accounting and division of the profits resulting from 
the execution of the provisions of that void and illegal con- 
tract, between the alleged parties to it ? 

These questions will be discussed in their order. 


FIRST. 


What is the scope and meaning of the alleged contract ? 

This contract clearly contemplated and provided— 

1. For a purchase not merely of the mortgage bonds, as 
an end in itself, but for a purchase of the mortgaged prop- 
erty by means of the bonds. 

This is apparent from the passages already quoted and 


italicised in our statement of the case, supra. 


2. That plaintiff's sole contribution to the enterprise— 
3 
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the only consideration for the promises of defendants—con- 
sisted of the “knowledge, information and advice,” which, 
by reason of his position as receiver of one line and general 
manager for the trustees in possession of the other line, he 
was able to and agreed to furnish to the defendants Kittson 
and Hill. 

3. The agreement also contemplated and provided that 
these purchases should be made in the manner they were 
actually made—that is, in the names of persons other than 
the plaintiff. 

And it contemplated (and this was, and was considered by 
the parties, essential to the success of the “enterprise,”) that 
the plaintiff’s interest in the purchase of the bonds and in 
the purchase of the mortgaged property should be kept se- 
cret alike from the court and from the stockholders and bond- 
holders of the two companies. 

And the concealment thus agreed on was actually prac- 
tised. 

Testimony of plaintiff, in Record, pp. 41-2, 44, 45, 
46-7. 


And if the agreement merely contemplated a purchase of 
the bonds, and not a purchase of the mortgaged property by 
use of the bonds, or if the transactions which took place were 
not those agreed upon, then the profits realized are not the 
fruits of the contract, and are not recoverable as such or at 
all. 

If the agreement contemplated a purchase in the name of 
all the parties, without concealment of plaintiff’s interest, 
then the purchase made by defendants in their own names, 
and with their own funds alone, wasa purchase for their own 
benefit alone, and not for the joint use of themselves and 
plaintiff; a purchase not under, but in derogation and re- 
pudiation of the contract; a purchase which might subject 
the contracting parties to an action for damages for breach 
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of contract, but would give the plaintiff no interest in the 
bonds or the railroad purchased, or in any profits accruing 
from the purchase. 


Farley v. Kittson, 27 Minn, 102, (—The first of the 
suits brought by plaintiff, each with a different ver- 
sion of the alleged contract.) 


“If two agree to purchase, and one furnishes all the money 
and takes the title to himself, no trust results to the other.” 


1 Perry on Trusts, § 133. 


If the plaintiff has any case in this suit, on his own theory, 
it is because the purchase of the bonds and the property by 
the other associates in their own names or that of the Mani- 
toba Co., was the very purchase originally agreed to be made 
—that is, a purchase in which they alone should be the osten- 
sible buyers, and plaintiff's interest should not appear. 
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SECOND. 


Was the contract alleged in the bill a lawful and valid con- af 
tract in its inception, or was it ulegal and utterly void ? 
We submit that it was illegal and utterly void, because A 
made (1) upon an illegal consideration, and (2) for an un- 
lawful purpose. 
THE MAKING OF THE ALLEGED AGREEMENT CREATED A DIRECT J 
CONFLICT BETWEEN PLAINTIFF’S OBLIGATIONS AND INTERESTS 
THEREUNDER AND THE FIDUCIARY DUTIES HE OWED TO THE COURT 
WHOSE RECEIVER HE WAS, AND TO THE BONDHOLDERS AND STOCK- { 
HOLDERS INTERESTED IN THE PROPERTY IN HIS CHARGE AS RE- 
CEIVER AND GENERAL MANAGER. THE AGREEMENT WAS IN IT- 
SELF A BREACH OF TRUST. IT CONTEMPLATED AND PROVIDED FOR 
THE CONCEALMENT FROM THE COURT OF PLAINTIFF’S INTEREST IN a 
THE SCHEME TO BUY THE BONDS AND THE MORTGAGED PROPERTY, ; 
AND NECESSARILY TENDED TO THE COMMISSION OF OTHER FRAUDS “* 
AND BREACHES OF TRUST. fa 
SUCH AN AGREEMENT IS AGAINST PUBLIC POLICY AND UTTERLY 
VOID, AND CAN GIVE RISE TO NO RIGHTS WHATEVER. 


I. 


The obligations and interests of the plaintiff under the 
agreement are clearly defined. He was possessed of pe- 
culiar knowledge of the “whereabouts and situation of the 
mortgage bonds, the rated value thereof by the holders, the 
mode whereby and the channel through which the same 
could be reached and procured,” and also of “the situation, 
amount, character and value of the lines of railroad” and 
other mortgaged property, and of “the pending suits for the 
foreclosure of said mortgages.” He was able to give to the 
other parties “facts, information and advice,” and to render 


“services in respect to all of said matters,” in carrying out 
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the scheme, which, as he says, “were indispensable to the 
success of said enterprise.” By the terms of the agreement 
plaintiff was to furnish no money—tihat was to be turnished 
or procured by the other parties, who were to conduct the 


a 


| negotiations for the purchase of the bonds, and to purchase 

4 them in their own names, and to buy the mortgaged property 
in the name of a company to be organized by themselves 
alone. Plaintiff, on the other hand, was to “furnish such - 
facts, information and advice and render such aid and assist- 


h 

) ance,” not as he in his fiduciary position might lawfully 
| render, but “as should be required of him” by the other 
{ parties. This was to be the capital on which he traded, and 
: which was to be his sole contribution to the “enterprise.” In 
return for this investment of his knowledge, his advice and 
his services, plaintiff was to receive an equal share with the 
: } other parties to the agreement in the profits of the enterprise 
i —profits which he alleges amounted to upwards of $15,00 ,- 

we 4 000. ; 

And the plaintiff’s connection with the “enterprise” of buy- 
ing first the bonds, and secondly, and by means of the bonds, 
the mortgaged property in his charge as receiver and general 
manager, was to be and was kept secret from the court. And 
on plaintiff's own evidence he never divulged to any one his 
| interest in the scheme. His own testimony shows that after 
the purchase from the Dutch committee had been completed, 
he informed Mr. Kennedy not that he was interested in the 
scheme, still less that he had been interested from the be- 
ginning and throughout the negotiations that had just been 
closed, but merely that he had been offered an interest. And 
he says he put it in this way to deceive Mr. Kennedy. And 


his own testimony as to later conversations shows that he 4 


never told Mr. Kennedy that he had made an agreement in 
which he traded on his position as receiver, and was to fur- 


nish no money, for he says that Mr. Kennedy advised him 


“to ascertain how much money it would be necessary for me 
+ 
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to raise to carry out the project,” Mr. Kennedy evidently be- 
heving that plaintiff still had the “offer” under advisement. 


(Record, p. 42, Q. 12.) 


II. 


Such being the things which plaintiff was to do and to re- 
ceive under the agreement, what were his duties to the court 
and the bondholders and stockholders? Wherein did his ob- 
ligations and interests under the agreement conflict with 
those duties? What opportunity did his position as receiver 
and general manager furnish for the commission of frauds 
upon the court and the stockholders and bondholders? And 
what temptation did his obligations and interests under the 
agreement hold out to him to deceive and defraud the court 
and the bondholders and stockholders ? 

These are material questions, for agreements are held void 
as against public policy which tend to the commission of 
breaches of trust and frauds, By FURNISHING A TEMPTATION to 
commit them, as well as agreements which expressly provide 
for and are followed by acts of fraud. 


A. 


As to plaintiff’s duty to the court— 

1. He owed the court fidelity. The court had undertaken 
the delicate and responsible duty of operating a line of rail- 
way until it should be sold under decree of foreclosure. It 
was the duty of the court to manage this property, not in the 
interest of any one bondholder, or any set of bondholders, 
nor, indeed, in the interest of all the bondholders, if those in- 
terests conflicted with the legitimate rights of stockholders or 
others,—but in the interest of all concerned in the property. 

And the court had a right to require that the receiver 
through whom it was managing the property should manage 
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it in the interest of all, and not in the interest of himself and 
associates; and more than this, the court had a right to re- 
quire,—it was the court’s duty to require,—that its receiver 
should keep himself aloof from any temptation to sacrifice 
the interests entrusted to his charge to his own personal in- 
terests. The court had the right to require, and the plaintiff 
owed it to the court, that he should make no agreement by 
which he should expose himself to any such temptation. 

He owed it to the court that he should do nothing to the 
discredit of the court—nothing that would bring the court or 
its administration of the trust, or the administration of sim- 
ilar trusts by the same or other courts, into suspicion or con- 
tempt. 

2. He owed it to the court and to the parties that he should 
be entirely disinterested. It is part of the definition of a re- 
ceiver that he is an “indifferent person.” booth v. Clark, 17 
How. 322, 331. “The receiver is the officer and represeuta- 
tive of the court, having in his character of receiver no pei- 
sonal interest but that arising ovt of his responsibility for the 
correct and faithful discharge of his duties.” Beverley v. 
Brooke, 4 Grat. 187, 208. It was his absclute duty to re- 
frain from making any agreement, open or secret, which 
should make him other than disinterested. Any such agree- 
ment would be, in the very making of it, a violation of this 
duty. 

3. He owed to the court entire candor. 

The receiver is not merely the arm to execute the orders of 
the court. The judges, while they assume the charge and 
operation of railways, are not experts in railway manage- 
ment, nor can they possess the intimate acquaintance with 
the property or its earning capacity which would enable them 
to know its value, or even to know if it was operated faith- 
fully or to the best advantage. In all these matters the court 
must depend on the receiver. And when the final decree is 
entered, and a sale is to be made and confirmed, the court 
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has the right to look to its receiver for information that will 
enable it to determine in what manner or in what parcels 
the sale had best be made, and whether the price realized be 
such that the sale should be confirmed. It has a right to 
require of the receiver that he shall furnish to the master 
making the sale truthful particulars for his advertisement 
of it, and to intending bidders truthful information upon 
which they may act in bidding on the property, and that he 
shall have no interest and be under no temptation to conceal 
or pervert the truth. 

And the court has the right to require, not only that the 
information and advice it may receive or seek from the re- 
ceiver shall be truthful and disinterested, but that the re- 
ceiver shall be under no temptation to make it otherwise. 
And it has the right to know whether it is receiving such ad- 
vice and information from a receiver whose only motive and 
whose only interest are identical with its own—that is, to 
administer the property with a single eye to the benefit of 
the cestuis que trustent—or whether the receiver is interested 
in the purchase of the bonds or of the mortgaged property, 
and so possessed of interests antagonistic to those of the court 
and the cestuis que trustent, and hence incapable of disinter- 
ested action. 

Hence it was the absolute duty of the plaintiff to inform 
the court of his obligations and his interests under the agree- 
ment upon which he sues. 


B. 


As to plaintiff's duty to the bondholders and stockholders. 

This of course was to manage the property to the best ad- 
vantage—so as to keep it in good condition and make it pro- 
ductive. Faithful management would tend to enhance its 
value and the intrinsic value of the bonds, at least, if not 
of the stock. And truthful reports of the results of such 
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management would tend to enhance the market value of the 
bonds. 

And upon those reports—upon information derived from 
the receiver, in case of one line, and from the general man- 
ager, (either directly or through the medium of the trus- 
tees,) in case of the other line, the bondholders must nec- 


_ essarily rely for information on which to estimate the value 


of their bonds. And they had a right to require, and the 
receiver and general manager owed it to them, that the 
management of the roads should be faithful and disin- 
terested, and that reports of their earnings, expenses, con- 
dition and prospects should be furnished, and should be 
truthful and disinterested, and that the receiver and general 
manager, in his management, and in the reports and in- 
formation furnished by him, should be under no temptation 
to make them other than disinterested and truthful. And 
when some of them were negotiating a sale of their bonds, 
they had a right to know whether one of the buyers was 
the receiver and general manager. 

And when a decree for sale should be entered, the bond- 
holders and stockholders and intending bidders had a right 
to require that the receiver and general manager, having 
more intimate and exact knowledge than any other man, of 
“the situation, amount, character and value of the lines of 
railroad and property mortgaged,” should furnish to the 
officer making the sale, and to intending bidders, full, truth- 
ful and accurate information on all matters connected with 
the property which might affect its selling value. And they 
had a right to require, and he owed it to them, that he 
should not, by reason of his being, openly or secretly, en- 
gaged in a scheme to buy at the sale, or for any other rea- 
son, be under any temptation to withhold or falsify informa- 
tion so as to deter bidders, or check competition, or prevent 
the full value of the property from being realized at the 


sale. 
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Wherein did the plaintiff’s obligations and interests under 
his alleged agreement conflict with his duties to the court, 
and to all persons interested in the property in his charge as 
receiver and general manager ? 

What opportunity did plaintiff's official position furnish 
for the commission of frauds upon the court and upon his 
cestuis que trustent, whether bondholders, stockholders or 
others ? 

What temptation did plaintiff's interests under his alleged 
agreement hold out to him to be unfaithful to his duties to 
the court and to his cestuis que trustent? 

‘'hese questions will be considered together. 


A. 


His duty to the court was to inform it at once and fully of 
the agreement he had assumed to make, and of the interests 
and obligations;which he thereby assumed to acquire and 
undertake. It was his manifest interest under the agreement 
to conceal it. There can be no question but that a disclosure 
or discovery would have been followed by the consequence 
he says he feared—his own immediate removal from office. 
No court that had assumed and was discharging the duty of 
operating a railway by its receiver would, after such a dis- 
closure, retain in office a receiver confessedly unfitted for his 
trust. 

His removal from office besides involving the loss of his 
lawful emoluments, would in effect have defeated the entire 
“enterprise” —if the statements in the bill are to be credited. 
And even if the others had been able and willing to carry out 
the enterprise without his secret aid as receiver,—after the 
withdrawal of his capital from the joint stock,—still the 
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plaintiff, having drawn out his capital, could not expect to 
share in the profit of an enterprise to which he had no longer 
anything of value to contribute. 

His duty to the bondholders and to the stockholders also 
was to disclose the alleged agreement, while his interest was 
to conceal it. His position of general manager with its legit- 
imate profits would, as he says he feared it would, be lost 
to him, and a receiver of the First Division lines would be 
appointed. 

His duty to the court and the bondholders was to manage 
the property with such fidelity, and render such truthful re- 
ports and information of its earnings and condition, that the 
market value of the bonds, and “the rated value thereof by 
the holders,” would be enhanced beyond any valuation based 
on faithless management, or untrue reports of the results of 
honest management. And in like manner faithful manage- 
ment and honest reports would enhance the selling value of 
the mortgaged property, and tend to produce higher bids for 
it when offered for sale under the decree. 

But his interest as buyer of the bonds and of the property 
was to depreciate the selling value of both, and hence it was 
his interest to reduce its earnings by mismanagement, or to 
give false information and reports, concealing or disparaging 
any profitable results, whether such profits followed upon 
faithful or faithless management. I/mptor emit quam minimi 
potest. 

In short his duty required fidelity and honesty. His in- 
terest would be served by faithlessness and deceit. 


b. 


The plaintiff was in a position enabling him, if he so de- 
sired, to deceive alike the court, the bondholders and stock- 
holders, and bidders at the decretal sale, not merely as to 
his interest in the enterprise he had undertaken, but also as 
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to the condition, earnings, business, and prospects of the 
railroads, and as to the value of the property and of the mort- 
gage bonds. 


C. 


And he was under a temptation such as few men have 
been tried by, to sacrifice to his personal interests the duties 
he owed alike to the court and his cestuis que trustent. On 
the one hand were honor, duty, and the moderate salary of 
a receiver and manager; on the other, “the possibility of 
wealth beyond the dreams of avarice.” He says that his 
two associates were required to promise one-half the net 
profits to the persons whom they procured to join in the en- 
terprise and help furnish the needed money, and that one- 
third the residue—one-sixth of the entire profits—was to be 
his share. He says in his bill that those profits exceeded 
$15,000,000, his share being at least $2,500,000. What won- 
der that so dazzling a temptation should blind him to consid- 
erations of honor and duty. Not since Lord Clive stood in 
the ancient treasure-house of Bengali has a trap for honor 
and virtue been set with so glittering a bait. And if plain- 
tiff’s statement is to be believed, if he really made the agree- 
ment sued on, and if in his after conduct he was guilty of no 
fraud, no breach of trust, other than in concealing the agree- 
ment from the court, he may well, like Clive, stand aston- 
ished at his own moderation. 

But it was just because the temptation was so overwhelm- 
ing, the profits to accrue from yielding to it so enormous, 
that the law forbade him to face it, commanded him to put 
it behind him, to flee from it. It will be seen in cases to be 
cited that a contract by which a man places himself where 
his interest tempts him to a breach of good faith, is utterly 
void, though the temptation is measured by the inconsidera- 
ble sum of $10,000, or the paltry one of $20. How much 
greater the need that the “sting of disability” should be put 
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into the temptation when it is ‘such as the sternest virtue 
can hardly be expected to withstand. 
D. 

In regard to the duties of one in plaintiff's position, his 
opportunities and temptations, and the disabilities which the 
law imposes as a protection against those temptations, valu- 
able observations will be found in cases in the Irish chancery, 
quoted in another part of this brief. And on the same sub- 
ject the views expressed by the Supreme Court of New 
Hampshire in Ashuelot R. Co. v. Eliiot, 57 N. H. 397, may 
be read with profit. 

Defendant had been and was in possession of plaintiff’s 
railroad, as trustee in a mortgage which the suit was brought 
to redeem. Among other things the plaintiff asked for an 
account of the moneys in defendant’s possession as trustee, 
and that he be charged with the profits he had made on $46,- 
000 of the mortgage bonds which he had bought while in 
possession as trustee. | 

His purchases were made in his own name, in open market; 
and it was expressly found (p. 412) that he “did not mis- 
manage the trust property for the purpose of depreciating 
the price of the bonds.” 

The court charged him with the profits, and, in regard to 
his duties to the bondholders, Ladd, J., says, (pp. 431-2 :) 

“He must manage the property judiciously, according to 
his best skill, in order that its earnings may go as far as 
possible toward paying the debt. Of course, prudent and 
efficient management of the property would have a tendency 
to maintain the credit of the corporation and enhance the 
market value of the bonds; and this much he was bound to 
do, not especially because it may have the effect indicated, 
but because such is the obligation imposed by the trust he 
has undertaken.” 

And, speaking of his duty to the corporation and its stock- 


holders, the same judge says, (pp. 433-4 :) 
6 
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“By accepting the position and entering upon the active 
performance of its duties, he took upon himself an implied 
obligation to protect and preserve the interests and rights of 
the corporation, just as much as he did to enforce the rights 
of the bondholders under the mortgage, nor were his duties 
to these parties really at all repugnant or incompatible. 
With respect to the management of the property, which was 
in reality the main thing to be attended to, their interests 
were identical. The legal interest of the bondholders was 
that the bonds should be paid; the interest of the mortgagors 
was clearly the same. Each interest alike called for a wise 
and efficient management of the road. * * * Any act 
done by him in this situation of things whereby his own pri- 
vate interest as an individual should be brought into antago- 
nism and hostility to the interests of the mortgagors, would, 
in my judgment, be just as much a renunciation of his im- 
plied obligation to them, just as much a breach of the duty 
and trust he had undertaken on their behalf, as would an act 
bringing his individual interest into hostility to those of the 
bondholders be a breach of his duty to them.” 


After deciding that the trustee’s purchase of $46,000 bonds 
“was not compatible with the duty he owed the corporation 
in the performance of his trust under the mortgage, and that 
he ought in equity to account to them for the profits realized 
in that transaction,” the court adds (p. 437:) 


“It need not be said that to hold a different rule would be 
to hold out the most direct encouragement to trustees in such 
a situation to mismanage the property for the purpose of de- 
preciating the bonds in the market, so that they may be able 
to buy them for less than their actual worth.” 


And again: 


“I think Mr. Elliot’s duties to the Ashuelot Railroad Cor- 
poration and its stockholders assumed the character which 
should forbid a purchase for his own immediate gain the 
moment he took possession of the property under the deed ; 
and in the absence of all bad faith and actual wrongful in- 
tent, I think he should not be held to account for profits on 
bonds owned by him at that time; but as to the $46,000 pur- 
chased afterwards he should be held to account for the prof- 
its actually realized.” 


| 
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And Foster, C. J., says, (p. 440:) 


“It must be conceded that his (Elliot’s) relations to all the 
parties were of a fiduciary character, and were very close, in- 
timate and confidential.” 


And (p. 441:) 


“There was no point of time and no status of position, in 
which, as to the mortgage creditors or the mortgage debtors, 
he could be permitted to make the interests of either party 
subservient to those of himself as an individual, without vio- 
lating the fundamental principles which were established for 
the protection of those who place faith and confidence where 
faith and confidence are invited and accepted. * * * 

“When Elhot took possession of the road for the bond- 
holders, he was charged with the duty to enforce their claims 
and protect their rights strictly and faithfully. Their rights 
were to have their bonds paid or the mortgage foreclosed for 
their benefit. His duty as mortgagee in possession was so to 
manage the property as to make it most available for the pay- 
ment of the bonds. And the more prudently it was man- 
aged, the more were the bondholders benefited by the pres- 
ervation and enhancement of the value of their securities. 

“In so far as prudent management of the road tended to 
enhance the value of the bonds by sustaining the credit and 
value of the security, so far the market value of the bonds 
was increased, and holders could hold or sell at advantage. 
In so far as the road might be impaired by bad management, 
so far the market value of the bonds would be diminished, 
and holders would hold or sell at a disadvantage. His duty 
to the bondholders, then, required him by all fair and up- 
right means—fair and upright towards the debtors as well as 
the creditors—to maintain the price and value of the bonds.” 


[V. 


Clearly, then, by entering into any agreement—open or se- 
cret—for the purchase of the mortgage bonds or the mort- 
gaged property, or both, a railway receiver or general man- 
ager for mortgage trustees in possession places himself at 
once in a position where his personal interests are antago- 
nistic to those of his cestuis que trustent and to the duties he 
owes to them and to the court; where he has the opportu- 
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nity, afforded by his office, to sacrifice, to a greater or less ex- 
tent, those interests to his own; and where he at once becomes 
subject to a temptation to make that sacrifice—a temptation 
greater or less, according to the amount of his interest and 
of his expectation of gain under the agreement. 


ms 


In the very leading case of Fuller vy. Dame, 18 Pick. 472, 
(a case often cited with approval by this and other courts 
of high repute,) the facts were these. 

The Boston & Worcester R. Co. was about to be con- 
structed into the city of Boston —djits easterly terminus. 
Dame was the owner of a large tract of land upon or near 
a part of which, to enhance its value, he desired the com- 
pany to fix its terminal freight stations, etc. In order to 
accomplish this, it was believed to be necessary to form a 
company which should purchase a large tract of land and 
make to the railroad company large donations of money and 
land to secure the desired location. 

The plaintiff Fuller was a stockholder in the railroad 
company. 

On October 1, 1832, the parties made an agreement re- 
citing Fuller’s belief that the public good and the good of 
its stockholders required that the railroad company should 
fix its terminus in the locality desired by Dame, and by 
which Fuller agreed that he would aid Dame in forming 
his proposed company, and in causing the railroad company 
to fix its terminal buildings and grounds in the locality de- 
sired. And Dame agreed that a note for $9,600, then made 
by him and payable three years thereafter to Fuller’s order, 
and lodged with C. & M., should be delivered to Fuller when 
the railroad company should have fixed its freight house in 
the desired locality, and that such note, being so delivered, 
should be paid to Fuller according to its tenor. At the 
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iF same time Dame paid Fuller $400 in cash on the same ac- 
) count. 
i A company was formed known as the South Cove Corpo- 


4 ration, of which Fuller became a member. The project was 
ul, carried out, to the very great profit of Dame in the enhanced 
| value of his lands. 
| Fuller having received and sued on the note, evidence pro 
| and con was offered as to the extent and value of Fuller’s 
services, but was excluded as immaterial and irrelevant. 
In delivering the judgment of the court in favor of the de- 
fendant, Chief. ‘stice Shaw said, (p. 479:) 
“The court are of opinion that this contract was obviously 
contrary to public policy, to open, upright and fair dealing, 
and cannot therefore in point of law be supported.” 
(Y (P. 481.) “The court are of opinion that this does not 
stand upon the ground that the promise is void because it 
was given to induce the person to whom it was made to do 
an unlawful act. Jt is an undoubted principle of law that 
where a promise is made to one in consideration of doing an 
unlawful act, as to commit an assault or practise a fraud on a 


*. third person, the promise is void in law. It was strongly 
| pressed by the counsel for the plaintiffs that when a contract 
“ is made in general terms, broad enough to include things 


lawful and unlawful, it shall be presumed that they intended 
those only which were lawful. * * * It should be pre- 
sumed that the lawful and not the unlawful means were in- 
tended. If this defence were placed solely upon the position 
that this was a contract void on the ground of containing 
stipulations to do unlawful acts, this would be a cogent and 
perhaps an unanswerable argument in reply. 

“But this is not the true nature of the defence. The law 
goes further than merely to annul contracts where the obvious 
and avowed purpose is to do or cause the doing of unlawful acts. 
It avoids contracts and promises made with a view to place one 
under wrong influences—those which offer him a temptation to 
do that which may injuriously affect the rights and interests of 
third persons.” 


And after instancing agreements whereby one for pay 
agrees io solicit a will or advise a marriage, the court says, 


(p. 482 :) 
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“This is founded upon the general consideration of fitness 
and expediency. Such advice and solicitation, in whatever 
form the agency may be exerted, are understood to be disin- 
terested, and to flow from a single regard to the interest of 
the parties. They are lawful only so far as they are free and 
disinterested. If such advice and solicitation, thus under- 
stood to be pure and disinterested, may be justly offered from 
mercenary motives, they would produce all the consequences 
of absolute misrepresentation and falsehood. It is under- 
stood to be the offer of disinterested good oftices, and the 
measure proposed, to be recommended by the unbiased judg. 
ment of the person offering it; whereas it is in fact an offer 
flowing from unavowed motives of pecuniary interest, and 
the recommendation is the result of a judgment biased by 
the hope of a large reward. If rewards might be taken in 
consideration of the exertion of direct or indirect influence, 
either by the person acting under it or by others who should 
be influenced and moved by him, it would destroy all confi- 
dence, it would lead to false and unfair representations and 
dealings, and be productive of infinite mischief. 

“The case in question is, we think, clearly within the oper- 
ation of this salutary principle. Without considering other 
aspects of the contract, we are of opinion that it was contrary 
to public policy and to upright and fair dealing, (1) as it 
tended injuriously to affect the public interests in establish- 
ing the fittest and most suitable location for the termination 
of the Worcester railroad for the accommodation of the pub- 
lic travel; (2) As it affected the interests of the proprietors 
of the Worcester railroad; (8) As it affected the interests of 
the joint-stock company incorporated under the name of the 
South Cove Corporation.” 


After speaking of the public character of the railroad and 
the public interests involved in the location of its terminus, 
and adverting to the fact that though not one of the direct- 
ors with whom it lay to fix the terminus, Fuller was a stock- 
holder and hence an elector of directors, and that “the elec- 
tion might depend on the known views of candidates on this 
very question of location,” and after saying “they had a right 
to his disinterested judgment and advice upon the question 
of location, and this could not be exercised whilst he held 
and relied on a promise for a large sum of money, the pay- 


27 


ment of which depended on the decision of this question by 
the directors”—the judge proceeds, (p. 484 :) 


“2. It was contrary to public policy and the principles of 
fair dealing as it atfected the private interests of the two 
companies. Mr. Fuller was one of the original proprietors 
of the Worcester railroad. His associates had a right to be- 
lieve that in all his acts as such stockholder, in choosing di- 
rectors, in framing by-laws, and doing other acts pursuant 
to the powers of the corporation, he had a common, and, in 
proportion to his shares, an equal interest, and they had a 
right to rely on his judgment, his recommendations of di- 
rectors, and other acts, with all the confidence inspired by 
such a belief. A contract assuring him separate and distinct 
advantages operated to mislead and deceive them and thus had 
a tendency to operate as a fraud upon them. It 1s not easy to 
distinguish this from the case of a composition deed, where, 
ostensibly, all the creditors stipulate to release the common 
debtor upon the payment of their debts at a certain rate of 
discount; any stipulation for a separate and distinct advan- 
tage is held to be a fraud upon other creditors and void. 
Case v. Gerrish, 15 Piek. 49. 

“3. The same considerations apply to the case of Mr. Ful- 
ler as a member and stockholder in the South Cove Corpora- 
tion. * * The members of this company had a right to 
have the question whether they should contract with the 
Worcester Railway Corporation, and the terms on which they 
should so contract settled and decided by a sole regard to the 
interests of that corporation as a company of owners, pur- 
chasers and adventurers. <Any influence from any quarter, 
created by the promise of a sum of money, to induce them to so 
contract, and to yield to particular terms, with a view to sepe- 
arate and extraneous interests, operated as a fraud upon them 
and rendered such promise void.” 


And the judge further says, (p. 485:) 


“We are aware that there is no stipulation in this contract 
that it should be kept seeret. There is certainly no intimation 
that it should be disclosed to either of these companies, or other- 
wise made public. The contrict was of such a nature thit it 
would be likely to defeat its purpose to make it public. It is 
therefore reasonable to presume that it was not intended to be 
made public. In point of fact it does not appear that it was 
known to any one but the parties interested and the deposit- 
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aries of the note and agreement until after the object was ac- 
complished. But it is enuugh for the purpose of the present 
argument, which goes to establish a general rule, that such agree- 
ment might be kept secret from all those on whom the influence 
was intended to be exerted, aad that in general it would be for | 
the interest of the parties to keep it secret, and thus that it would a 
be productive of all the injurious consequences alluded to.” 


VI. 


This case of Fuller vy. Dame is direct authority for these 
propositions. 
1. A promise or contract, the making of which places one in 
a position of temptation to deal unfairly with other persons, is 
against public policy and is avoid and illegal promise. 
2. Such promise being void and ulegal is not sufficient con- ( 
sideration to sustain a contract, and a promise or contract upon | 


such a consideration is itself void, and illegal also. { 
ia VII. 
Lest it should be urged that the morality of Fuller v. Dame, ‘y 
(and hence the law based upon it,) is a survival of strait-laced ] | 


Puritanism, belongs to a narrow section and a past generation, i 

and is unsuited to the expanded trade, the liberal culture and 

the broader life of the country at large in these latter days, 

we subjoin some typical instances selected from a great mass 

of cases exhibiting the frailty of humanity in situations of 

ternptation, which at once vindicate the need and the wisdom 

of the doctrine and the rigor with which it has been enforced 

in England, in the States of the Union from New England to 

California, and in this court. i 
Having stated these cases, we propose to show from them 

not merely that the agreement alleged by plaintiff was illegal 

and utterly void in its inception and in the making of it, but 

also that the third principal question in this case must be 

answered in the negative—that is, if the agreement alleged by 
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plaintiff was illegal in its inception, this suit cannot be main- 
tained—a result which, when attained, will, we trust, be our 
ample justification for this “grand larceny upon the digests.” 


In Harrington y. Victoria Graving Dock Co., 3 Q. B. Div. 
549, the case was this: Defendant, having made tender for 
repair of ships of the Great Eastern Ry. Co., contracted to 
pay plaintiff a commission for superintending such repairs. 
Plaintiff was the Great Eastern Co’s advisory engineer as to 
the repairs, and part of the consideration of defendant’s 
promise was plaintiff’s promise to use his influence with his 
company to get defendant’s tender accepted. 

The action was for a balance of commissions for superin- 
tending the repairs, which had been executed. 

The jury found that the contract, though calculated to bias 
plaintiff’s mind, had not in fact done so, and that he had not 
given less beneficial advice to his company than he would 
otherwise have done. | 

Held, that the contract was void because of its corrupt 
consideration. 


“Cockburn, C. J. Our judgment must, in my opinion, be 
for the defendants. I will assume, for the purposes of argu- 
ment, that the agreement did not influence the mind of the 
plaintiff so as to induce him to do anything dishonest towards 


his employers, the Great Kastern Railway Company. I en- 


tertain no doubt, however, that when a bribe is given, or a 
promise of a bribe is nade, to a person in the employ of an- 
other by some one who has contracted, or is about to contract, 
with the employer, with a view to inducing the person em- 
ployed to act otherwise than with loyality and fidelity to his 
employer, the agreement is a corrupt one, and is not enforci- 
ble at law, whatever the actual effect produced on the mind 
of the person bribed may be. T'he tendency of such an agree- 
ment as this must be to bias the mind of the agent or other per- 
son employed, and to lead him to aet disloyally to his prinei- 
pal. It is intended by the party who promises the bribe to 
have that effect, and the other party knows such is his inten- 
8 
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tion. Sucha bargain is obviously corrupt. It would plainly 
be in contravention of the maxim, ex turpt causa non oritur ac- 
tio, and most mischievous, to hold that a man could come into 
a court of law to enforce such a bargain on the ground that 
he was not in fact corrupted. It is quite immaterial that the 
employer was not in fact damaged. It is sufficient that the 
consideration upon which the promise was made was intended 
to be a corrupt one. 

“Mellor, J. Ll amof the same opinion. It is not because 
the agreement failed to have the effect which it was intended 
to have in corrupting the plaintiff's mind that therefore it 
ean afford the basis of a good cause of action. Jt would be 
most fatal if it were open to a person who had entered into an 
agreement that he knew was designed to induce him to act un- 
Faithfully to his employer, to allege that it had not in fact had 
that effect, and to recover upon it on the ground that the em- 
ployer had not been damaged. 

“Field, J. Tamofthe same opinion. I am very glad that 
we have an opportunity of distinctly declaring the law upon 
this point, which was left undecided in the case of Smith v. 
Sorby. The present case affords an instance how sadly loose 
commercial practice has become in respect to transactions 
of this nature. If the point we are now deciding has never 
been exactly decided before, it is most clearly within the 
principles laid down by the authorities on the subject. It 
really needs no authority to show that, even although the 
employers are not actually injured, and the bribe fails to 
have the intended effect, a contract such as this 1s a corrupt 
one, and cannot be enforced.” 


In Bollman vy. Loomis, 41 Conn. 581, the defendant, a 
piano-dealer, hired plaintiff toinduce R., who relied on plain- 
tiff’s judgment, to buy of defendant a piano which both R. and 
plaintiff had already examined, and which plaintiff, an ex- 
pert, had pronounced a good one. Plaintiff advised the pur- 
chase, and after it was made claimed his reward. Defend- 
ant at first denied any employment, but the parties finally 
agreed on $20 as the sum to be paid. For this sum plain- 
tiff brought suit. 

The court held the transaction void because “inconsistent 
with fair and honorable dealing, contrary to sound policy, and 
offensive to good morals,” and says: 
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“The plaintiff may have said nothing as to this piano which 
he did not believe to be true, and the defendant may have 
obtained for it no more than it was worth. But the means 
resorted to to effect the sale deceived and misled the pur- 
chaser and was in violation of private confidence. Such 
contracts and acts are deemed equally reprehensible with 
positive fraud. They are within the same reason and mischief 
as contracts made and done with an evil intent, and are there- 
fore prohibited by law.” 


And the court goes on to quote from Fuller v. Dame, as to 
the unlawfulness of contracts which place one in a positon of 
temptation, and tend to the commission of frauds. 

In Byrd v. Hughes, 84 Ill. 174, it was asreed by defendant, 
in consideration that plaintiff, the agent of T. and W., should 
induce them to discharge their attorney and appoint defend- 
ant in his place, defendant would divide with plaintiff the 
profits of the employment. Plaintiff’s bill was for an ac- 
counting and division of the realized profits, alleged to 
amount to $300,000. A demurrer to the bill was sustained. 
The court say: 


“The complainant whose duty it was to guard and sesani 
the interests of Turner and Washington, whose agent he was, 
and to give them honest advice, and not to place: himself in a 
position where there would be a conflict between duty on the one 
hand and self-interest on the other, in utier disregard of these 
well-known and wholesome principles entered upon the tusk to 
induce his principals to discharge their attorney and employ, in 
his stead, the defendant. What was the object? Surely not 
to enhance the interests of his principais, because he con- 
cedes they had in their service an attorney of skill and learn- 
ing. But the sole object was that he might obtain one-half 
of all fees the attorney might om in the transaction of his 
principal’s business. * * 

“We are aware of no ernENOn of equity jurisprudence which 
would allow a court of equity to lend its aid to assist the com- 
plainant inthe collection of fees earned under a contract based, 
as this one is, upon a consideration immoral and illegal. A 
contract based on an illegal consideration could not be en- 
forced in a court of law; much less will a court of equity, 
where a complainant is required to come into court with 
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clean hands, enforce the performance of a contract founded 
upon an illegal consideration.” 


In Swan v. Chorpenning, 20 Cal. 182, plaintiff, having put 
in a bid for carrying the mail, it was agreed between the 
parties that in consideration that plaintiff should withdraw 
his bid, and use his influence to get a contract for defendant 
over a longer route including that bid upon by plaintiff, the 
plaintiff should have an interest in such contract or an equiv- 
alent pecuniary compensation. Plaintiff had a verdict of 
$30,000 from which the defendant appealed. 

After holding that “any agreement tending to deprive the 
government of the advantage of competition in the bidding is 
unlawful and void,” quoting from Gulick v. Ward, 10 N. J. 
Law, 87, the court say, (p. 185:) 

“It is contended that the particular circumstances of this 
ease relieve the transaction of its illegal character; but we 
take a different view of those circumstances. The purpose 
for which the bid was to be withdrawn we do not consider 
material, nor do we regard as important the fact that the 
withdrawal resulted in no actual injury to the government. 
The agreement was entered into for the accomplishment of a 
project of which the government was ignorant, and whether 
or not the withdrawal would be detrimental was a matter of 
conjecture only. * * * The agreement to withdraw was 
undoubtedly injurious in its tendency, and the policy contra- 
vened by it is only to be satisfied by declaring its invalidity. 

“It appearing that the plaintiff has no cause of action, the 
case is remanded to the court below, with instructions to dis- 
miss the suit.” 


In Lucas vy. Allen, 80 Ky. 681, Lucas was clerk of the Board 
of Aldermen of Louisville. He professed to have informa- 
tion that would lead to a recovery from the city, by taxpay- 
ers, of certain taxes collected from them for an illegal pur- 
pose. 

He so informed the Allens, who were attorneys, and al- 
leges that, in consideration of information to be given by him, 
and of his aiding in the preparation and prosecution of the 
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suit for taxpayers against the city, they agreed to divide with 
him the fees they should receive in the suits. They brought 
sult and succeeded, and received $18,439.25 as their fee. 
Lueas filed his bill in equity for his share under the con- 
tract. 


The disclosure made was the furnishing of a copy of the 
ordinance on which the illegal assessments were made, of 
which ordinance the plaintiff was custodian. 

The court say: 


“Principle, analogy and authority unite in declaring con- 
tracts which have an appurent tendency to corrupt, bias, tempt 
or draw away public officials from the honest discharge of 
their duties as void, because in contravention of public pol- 
icy. 

“And we are of opinion that Lucas, who was an official of 
the eity, charged with the custody and power to copy and 
attest the very ordinance on the authority of which the ille- 
cal assessments against the citizens were made, was forbid- 
den by publie policy to make the contract whereby, if enforced, 
he would receive money for the disclosures he made and the 
services he rendered against the city whose employment he 
was in, and to which the law requires him to be loyal and 
true so long at least as in that employment, and in so firas 
it furnished him, in the course of his duties, with the information 
by which he sought or may seek to profit himself. Steele v. 
Curle, 4 Dana, 381; Oscanyan v. Arms Co., 13 Otto, 262 
and authorities cited.” 


Brooks v. Martin and Sharp vy. Taylor were cited by coun- 
sel, but the court say: 


“And we cannot countenance the claim that it is an ac- 
complished fact, and that therefore the proceeds of the illegal 
undertaking and maintenance of the suit ought to be divided. 
A court of equity can never be made the instrument of divid- 
ing such acquisitions between parties standing in the attitude 
which this record exhibits.” 


In Forbes v. McDonald, 54 Cal. 98, the plaintiff was one 
of five trustees of a mining company, two of whom had 


views opposed to the other two, plaintiff being the fifth. 


The defendants (two of the trustees) desired plaintiff to re- 
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sign, and to fill his place with some friend of their own. 


It was agreed between the parties that, in consideration 
that plaintiff should resign and aid defendants in electing 
his successor, they would give their note for the amount of 
a debt due plaintiff from one Owens. All these things were 
done, and plaintiff sued on the note. The court say: 


“It is not necessary to cite authorities to show that a eon- 
tract is void if a portion only of the consideration is illegal. 
It does not appear to us to be at all doubtful that if the whole 
or a part of a consideration be that a trustee resign his trust, 
the consideration is illegal. It is contra bonos mores. Trus- 
tees of corporations owe duties to others besides tiiemselves. 
They have been placed in a position of trust by the stock- 
holders, and to those stockholders they must be faitiuful. It 
is a violation of that trust for them to be bought out of office. 
They may resign when they please, but they must not make 
profit or benefit to themselves in the matter of such resigna- 
tion.” 


In Noel vy. Drake, 28 Kans. 265, defendant (a national- 
bank director and president) agreed to sell plaintiff 114 shares 
of the stock of the bank at $140 per share, and, upon his 
purchase of the stock. to have him made eashier of the bank. 
Defendant having refused to perform, plaintiff brought suit, 
alleging various items of damage. 


The court say: 


“The contract between Noel and Drake for such removal 
and sale must be held to be contrary to publie policy. T'he 
purpose and effect of the contract were liable to intluence Drake 
in the decision of a question affecting the priv ite rights of others 
by considerations foreign to those rights. * * * In the 
relation of trust and confidence which Drake oceupied as a 
director and president of the bank, which required him to 
look after the best interests of the bank and its stockholders, 
it was improper for him to be influenced by agreements with 
or considerations from a stranger in the selection of cashier, 
or in the discharge of any of his other official duties.” 


In Bowers v. Bowers, 26 Pa. St. 74, the plaintiff, being en- 


titled to letters of administration of the estate of his son, of 
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which he was also a creditor, agreed that he would renounce 
his right to letters, and permit and procure letters to be issued 
to defendant, in consideration that defendant would assume 
and pay the debt of the estate to him. This was all done. 

Ibe court say that the position of administrator is an office, 
and: 

“If publie policy forbids traffie in the office of postmaster, 
as was decided in Fvlson vy. Ilimes, 5 Barr, 456, it will, for 
superior reasons, interdict barter in the more sacred trust of 
administration, 

“But if administration of decedent’s estate be not an office, 
it is strictly a trust, and as such is not to be purchased fora 
price which creates in the trustee an interest adverse to the cestur 
que trust. 

* * * *& * Bm 

“The question here is not upon the legality of the administra- 
tion, Lut upon the sufficiency of the consideration for the defend- 
ants promise, and «as that in its very nature endangered the purity 
of the trust, the law will not sanction it.” 


In Miller’s Appeals, 80 Pa. St. 478, there was an agree- 
ment between the executor and trustee and the heir-at-law 
that the former should receive part of the estate in case the 
trusts of the will should be set aside by the courts. 

The court held the trusts void. Afterwards the heir-at- 
iuw cited the executor and trustee to account. The latter 
claimed to retain his share under the agreement. The court 
say, (p. 494:) 


“A trustee, it is said, may bargain with his cestui que trust 
* * * especially if it (the contract) stipulate that he 
shall no longer act as trustee. But this principle has no ap- 
plication to this case, for here there was no dismissal of the 
trustee and no attempt to withdraw from his trust. Nor did 
he bargain with his cestuis que trustent, who were the devisees 
in the will, but with the heir-at-law who was their antagonist. 
He bargained against his cestuis que trustent instead of treat- 
ing with them. I=fatreaty with them for his own advantage 
would have been regarded with jealousy, how much more 
the traffic in which he engaged to their prejudice, whilst he 
continued their professed representative.” 


And the agreement was held void. 
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In Ellicott v. Chamberlin, 38 N. J. Eq. 604, (in Court of 
Errors,) the plaintiff, a widow, agreed to pay $10,000 to de- 
fendant, who was named as one of two executors in the will 
of her deceased husband, if he would renounce his executor- 
ship, her motive being a well-grounded fear that, if he should 
qualify and act, he would abuse his trust. He accordingly 
renounced, as did the other executor, (though without com- 
pensation,) and plaintiff was accordingly appointed admin- 
istratrix with the will annexed. In execution of her agree- 
ment she paid, in money and by the assignment of a bond 
and mortgage, $7,500, the residue being evidenced by her 
note. The defendant having sued at law on the note, the 
plaintiff filed her bill in equity to restrain the action at law, 
and to reclaim the money already paid, and for a reassign- 
ment of the bond and mortgage. The bill was dismissed, the 
court saying, (p. 609 :) 


“There is no doubt that the agreement of Mr. Chamberlin 
to renounce for a consideration was illegal, not because of 
fraud or duress, as was urged before the chancellor, but be- 
cause it is against public policy. It is a general principle, 
universally enforced, that trustees cannot use their relations 
with trust property to their personal advantage. An agree- 
ment to accept money or other valuable thing as considera- 
tion for violating or abandoning a trust, is illegal. A per- 
son named in a will as executor is not obliged to accept. He 
may voluntarily renounce for reasons that do not involve 
mercenary motives; but he has no right to make merchan- 
dise of the confidence reposed in him by a testator. 

“In the case of Porter v. Jones, reported in 52 Mo. 399, it 
was held that a promissory note, whereof the consideration 
was an agreement to resign as administrator, with the view 
of having another appointed, was void as against public pol- 
icy. The court said, in that case, that the agreement 
amounted totrafticking with an important trust; and although 
an administrator was not a public officer, yet he held a pri- 
vate trust as sacred.” 


* 
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' 
“A trust is regarded as a matter of honor and conscience, 
and not to be undertaken with mercenary views. Jlanning 


cy ‘s? 


v. Manning, 1 John. Ch. 527. 
* *% * * - * * 


“On the part of the respondent, it is urged that the whole 
sum of $10,000 was not paid to procure Mr. Chamberlin’s 
renunciation of the executorship, but that the money was to 
be paid in part for services he had rendered the deceased, 
for advice and assistance to be given Mr. Ellicott in settling 
the estate as administratrix with the will annexed, and for 
going on her bond as one of the sureties. ‘The evidence does 
not sustain this view, but shows that the money was to be 
paid wholly for the renunciation. But even if services per- 
formed or to be performed on the part of Mr. Chamberlin 
had entered into the contract, it was void. <A contract is 
void if only a portion of the consideration is illegal as against 
public policy. It has been held that a contract based wholly 
or partly on an agreement of a trustee of a corporation to 
resion his trust for a consideration, is illegal. He may re- 
sign when he chooses, but he must not make any profit to 
himself by his resignation. Jorles v. MeDonald, 54 Cal. 98. 

, “It was the duty of Mr. Chamberlin either to renounce 
voluntariy, without consideration, or to endeavor to prove 
the will and eodicil; and, after the caveat was withdrawn, to 
assert his rights as executor and proceed with the settlement 
of the estate entrusted to him by the testator. Instead of 
doing this, proceedings to probate the will and codicil were 
delayed, and he entered upon the effort to sell his trust. 
The price demanded at first was enormous, and the price 
obtained at the close of the barter was exorbitant. He could 
not possibly have been allowed one-third of the amount he 
received, in commissions, if he had settled the estate. He 
performed no service and incurred no risk. It is not the 
amount of the profit that determines the illegality, for a 
trustee is not allowed to make any profit out of his trust. 
The old English rule was to deny even commissions, on the 
theory that a trusteeship was a matter of honor, not to be 
compensated by money. 


* % * % * * 


“There is no doubt that Mrs. Ellicott could have success- 
fully resisted payment of any part of the money she agreed 
‘ to give Mr. Chamberlin for the renunciation of his executor- 
ship, had she interposed defense. butshe chose voluntarily 
to pay the greater part of the money, and she cannot now re- 
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cover what she has paid. She was a participant in an ille- 
gal contract for the purpose (as the evidence shows) of ob- 
taining for herself the administration of the estate. 

“If a contract be illegal as against public policy, its in- 
validity will be a defense while it remains unexecuted. If 
the illegal contract be in part performed and money has 
been paid in pursuance of it, no action will he to recover the 
money back. Smith on Contracts, 215. 

“The law will not assist either party to an illegal contract, 
and, the parties being in pari delicto, it will leave them 
where it finds them. If the contract be still executory, it 
will not enforce it, and, if already executed, it will not re- 
store the price paid nor the property delivered. Setter v. 
Alvey, 15 Kan. 157. 

“Mrs. Ellicott cannot, therefore, compel the repayment of 
the money she gave Mr. Chamberlin on the agreement or on 
the note, nor can she compel the assignment to her of the 
Yawger bond and mortgage, as prayed for in her bill. To 
that extent the contract has been executed. But she can re- 
rist the payment of the balance of the note for which suit 
has been brought. Her defense to the note can, however, be 
made in a court of law, and therefore the suit in the circuit 
court, already commenced, should not be enjoined.” 


The doctrine of the cases cited, viz., that it is the tend- 
ency of agreements which is controlling upon the question 
of their illegality as being against public policy, is the settled 
doctrine of this court. 

Thus in Marshall vy. Balt. @ Ohio R. Co., 16 How. 314, it 
is said, (p. 334:) 

“It is an undoubted principle of the common law that it 
will not lend its aid to enforce a contract to do an act that is 
illegal or which is inconsistent with sound morals or public 
policy, or which tends to corrupt or contaminate, by improper 
influences, the integrity ofour social or political institutions. 
*  * * Hence the law avoids all contracts to pay money 
for procuring a marriage.” 

And (p. 3385:) 

“Bribes in the shape of high contingent compensation must 
necessarily lead to the use of improper means and the exer- 
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cise of undue influence. Their necessary consequence is the 
demoralization of the agent who covenants for them,” etc. 


So, in Wheeler v. Sage, 1 Wall, 518, 580— 


oer 


[he court was imposed on, and a combination formed, the 
object and direct tendency of which was to secure the title to 
the valuable real estate of an insolvent debtor at the expense 
and sacrifice of his creditors.” 

And in Tool Co. v. Norris, 2 Wall. 45, it is said, (p. 55,) 
of agreements, for compensation, to procure appointments to 
publhe offices: 

“Agreements, for compensation, to procure these appoint- 
ments tend directly and necessarily to introduce such ele- 
ments. The law, therefore, from this tendency alone, adjudges 
these agreements inconsistent with sound morals and public 
policy.” 

And again, (p. 56:) 

“It is sufficient to observe, generally, that all agreements, 
for pecuniary considerations, to control the business opera- 
tions of the government, or the regular administration of 
justice, ~*~ ~*~ are void as against public policy, without 
regard to the question whether improper means are contemplated 
or used in their execution. The law looks to the tendency of 
these transactions, and it closes the door to temptiution by 
refusing them recognition in any of the courts of the country.” 


IX. 

It needs no argument to show that in not one of the cases 
cited, whether in this or other courts, was the contract con- 
demned as illegal more clearly against public policy, more 
clearly evil in ifs tendency, than the agreement which plain- 
tiff alleges here. Whether regard be had to his position as 
receiver and his duties to the court as a citizen and as its 
trusted representative, or to the opportunities and tempta- 
tions which such a position offers the holder of it to en- 
rich himself at the expense of his cestuis que trustent, or to 
the reproach and scandal to the administration of justice 
that would result if such contracts were permitted, there is 
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no feature of illegality to be found in any one of the cases 
cited that is not present in the contract which plaintiff says 
he made. 

And regarding the effect of such contracts, if upheld by 
the courts, upon the public interests, the same conclusion 
must be reached. ‘This court has more than once sounded 
its warning of the dangers that menace our civil and social 
system from contracts that tend to corruption in the other 
departments of the government, national and state. Is the 
purity of the courts, of their officers,—their fiduciary off- 
cers,—and of their administration, less vital to the common- 
wealth than the purity of the legislative and executive de- 
partments? Is the danger too remote or too insignificant 
to be judicially taken notice of? As to its remoteness, if 
plaintiff's bill of complaint is true, the danger is imminent, 
is actually present. And even were plaintiff's case, as he 
alleges it, a solitary one, are defalcations by trustees so rare 
in these days that their recurrence needs not to be guarded 
against? As to its insignificance, it has been computed and 
judicially declared, and in this court, that of fifty important 
railways in the eighth circuit, hardly six have escaped the 
hands of a receiver. Let this court impress the seal of its 
approval on such contracts as plaintiff alleges here, and what 
shorter, or safer, or more corrupt road to wealth than 
through the office of a railway receiver? The courts it is 
true will be incorruptible. Their judges are above pecun- 
lary temptation. But will they be above reproach? And 
how long will they be above suspicion. 


X. 


But this case does not rest on the mere tendency of the 
alleged contract. 

Such a contract made by a receiver is in itself and in the 
very making of it a breach of trust, inasmuch as in making 
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it the receiver assumes an attitude of hostility to the inter- 
ests he is bound to protect. He clothes himself with inter- 
ests and obligations which are at war with his duties to the 
court and his cestuis que trustent, and which disqualify him 
to hold his office. 


A. 


And more than this. The alleged agreement clearly con- 
templates that plaintiff's interest was to be kept secret. All 
the transactions in carrying out the enterprise are to be con- 
ducted in other names than his. This, indeed, would be 
“essential to the success of the enterprise.” He alleges in 
his bill, it is true, and his counsel make it the basis of an 
argument, that be disclosed his interest to Mr. Kennedy, the 
agent of the bondholders. But by far the greater part of the 
bonds purchased were bought in one mass from the Dutch 
Committee through their agent, Mr. Kennedy, in New York. 
The bill alleges, (p. 21,} and the agreement recited in Judge 
Dillon’s order (p. 48) shows, that of the $15,000,000 bonds 
issued upon the line of which plaintiff was receiver, $11,400,- 
000 were included in the purchase from the Dutch Commit- 
tee. Plaintiff says in his bill (p. 21) “that before the said 
purchase of said bonds or any of them, and while negotiations 
were pending for the purchase of the bonds represented by 
said Kennedy, as aforesaid, he, the plaintif?, informed the 
said Kennedy of his said interest and connection with the said 
Kittson and Hill in the project for the purchase of said bonds,” 
(but not of his interest in any project for buying the mort- 
gaged property by means of the bonds or otherwise,) “and 
that the said Kennedy had full notice and knowledge that 
he was so connected therewith and interested therein, and 
fully sanctioned the same.” 

And he goes on to say that Mr. Kennedy, as agent for the 


Dutch bondholders, “strongly recommended the bondholders to 
10 
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sell their bonds on the terms offered by the said Stephen, Smith, 
Kittson and Hill” (not by them and plaintiff) “as the best 
disposition of them that could be made; and that but rery 
Jew of said bonds were purchased by said Stephen, Smith, 
Kittson and Hill except under and through the said negotia- 
tions with the said Kennedy therefor.” 

Now, what is the fact? What is the strongest testimony 
that plaintiff produces to show that while Mr. Kennedy was 
negotiating the sale of the bonds, and while he was recom- 
mending his principals in Holland to accept the terms 
offered as the best that could be obtained, he was informed 
that plaintiff was a concealed buyer ? 

The purchase had been concluded on or before February 
25, 1878, and on that day the result had been cabled to Hol- 
land, before Mr. Kennedy had any information that the 
plaintiff had even been offered an interest, or claimed that 
he had been offered an interest. (See Mr. Kennedy’s letter, 
p. 41.) 

The plaintiff himself says that in his letter, received by 
Mr. Kennedy after the sale, he wrote that he had been merely 
“offered” an interest, and he gives as a reason, (p. 42,) “I 
was very desirous of getting Mr. Kennedy’s consent, without 
letting him know that I was one of the parties that carried on 
all the negotiations * * * and in all my conversations 
with them, Kennedy and Barnes, had fiiled to let them know 
that I had the same interest that Kittson and Hill had.” 

Why did not plaintiff inform Mr. Kennedy pending the 
negotiations? When asked this question on cross-examina- 
tion, he said (p. 44,) “for fear it might become public that I 
had an interest, and the attorney for the stockholders would 
go to the court and have a receiver appointed and have me 
removed.” 

But how was it less likely to “become public,” if he in- 
formed Mr. Kennedy aj/ter the sale of the bonds than if he 
did so before the sale? And why would not his removal be 
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as certain and as disastrous after the bond purchase as be- 
fore ? , 

He says (p. 44) that he “oot news almost every day,” dur- 
ing the negotiations, “how the thing was progressing,” and 
he times his announcement of the offer of an interest so that 
it shall reach Mr. Kennedy just after the sale. 


B. 


If it were material and open to inquiry at this stage of the 
case whether plaintiff ever had any interest at all, then if his 
own contemporaneous written statement is to be believed, 
he had no interest at all, nor had he ever been “offered” any 
such interest as he here claims. At the outside his letter 
shows that he thought he had been offered some interest; and 
we may observe in passing that it was one of those cases 
where the wish was father to the thought, which had no 
other parentage. 

C. 


But taking plaintiff’s testimony and his falsification of his 
letter therein, and assuming the testimony to be true where 
not self-contradictory or intrinsically incredible, and it ap- 
pears that he purposely deceived the agent of the bondhold- 
ers as to his interest in the negotiations for the purchase 
until the sale had been concluded, and that the reason he 
now brings forward for that concealment, if a good reason for 
concealment before the sale, must have been just as control- 
ling a reason for concealment afterwards. 

But when Mr. Kennedy’s relation to the bondholders and 
the property, and plaintiff’s relation to the property and to 
Mr. Kennedy, are considered, the reasons for plaintiff's con- 
cealment of his interest—or rather his hope of an interest— 
are obvious. 

As general manager he was the representative of the trus- 
tees in the performance of the duty they had assumod of op- 
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erating the Mainand Branch Lines of the First Division Co. 
As a trustee in possession and also as special agent of the 
bondholders of that company, who resided in Holland, it was 
Mr. Kennedy’s duty to keep himself informed of the condi- 
tion, business and earnings of the road, and for that infor- 
mation he must, of course, (living as he did in New York, 
and even had he lived in St. Paul,) rely on his general man- 
ager. Andas agent for the holders of four-fifths of the mort- 
gage bonds on the Extension Line of the St. Paul Co., it 
was his duty to inform himself in the same manner as to 
that line, and for such information he must look to plaintiff, 
who held and operated it as receiver. 

And while he was negotiating a sale of many millions of 
the bonds of his principals, it was especially his duty to 
inform himself on these points, on which depended the value 
of the bonds he was selling. On information received from 
plaintiff, and accepted as disinterested and honest, he acted 
and must have acted in agreeing to the terms of sale, 
and advising their acceptance as the best that could be 
secured. During all this time, from their positions toward 
each other, he must have been in constant communication 
with plaintiff. Did not plaintif (if in fact secretly interested 
in the negotiations) owe him the duty of informing him of that 
interest and the full extent of it? Had not Mr. Kennedy the 
right to know that he was not receiving disinterested advice ? 
to know that it was the buyer who was advising the seller ? 

And can there be any doubt that, if he had known that 
plaintiff was really interested in the enterprise of Messrs. 
Kittson and Hill, he would have resorted to other and trust- 
worthy sources of information, even if he had not refused to 
sell at all to any such combination ? 

And while plaintiff, if he had any interest in the scheme, 
had good reason to fear that its discovery would lead to his 
removal as receiver, he had equally good reason to fear that 
his removal as general manager would not have been left to 
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the action of the stockholders, but would have been speedily 
effected by Mr. Kennedy. 

This is the reason why, if he had any interest or hope of 
an interest, he never mentioned the matter to Mr. Kennedy 
till the bonds were sold. And can the inference be avoided 
that if plaintiff had the interest he claims, or any interest or 
any hope of an interest during these negotiations, he did not 
content himself with concealment pending the negotiations 
and falsehood afterwards (he confesses both under oath) in 
respect to that interest, but added to this fraudulent conceal- 
ment fraudulent misrepresentations as to the property he 
wished secretly to buy? 

His counsel complain that the record raises only the ques- 
tion of constructive fraud, and that in argument we make 
baseless assertions of actual fraud. but the proof of those 
assertions is his own testimony in the record. 


D. 


And his own testimony fails to show that he ever informed 
Mr. Kennedy that he had more than an offer—a hope—of an 
interest—still less does it show that he ever disclosed the 
magnitude of the interest and the price he was to pay for it. 

On his direct examination he says (p. 42) that early in 
May, 1878, he “had a conversation with Mr. Kennedy in 
New York about my being interested with Kittson and Hill 
in the purchase of the bonds referred to. Mr. Kennedy 
made no objections, but rather seemed to be gratified. He 
thought it was a good thing for me, and only advised me to 
ascertain how much money it would be necessary for me to 
raise to carry out the projeet.” 2 

On cross-examination, being asked if, in that conversa- 
tion, he told Mr. Kennedy that he had been interested in the 
beginning, he says, (p. 44:) “My impression is that from 
my conversation with him he would infer that I had been 
interested from the beginning.” 
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“Q. Did you tell him so in so many words? 
“A. I do not recollect of having done so positively.” 


K. 


The passage italicised shows that Mr. Kennedy not only 
never supposed that the plaintiff had any interest, but never 
seriously considered the probability of his getting any— 
never thought it probable enough to be considered, and cer- 
tainly never dreamed that plaintiff was to have a secret in- 
terest to be paid for, not in money, but by secret services. 
His words are an intimation that the enterprise is too large 
for plaintiff's means. And here it may be permitted to be 
observed that it is in some sense a misfortune for respond- 


ents in this appeal that they arerespondents. Onthe terms 


on which the cause was heard by Judge Treat, at a time | 
when, as defendants insisted, they had the right to take Mr. ! 
Kennedy’s deposition which they had given seasonable no- 
tice of taking, and the taking of which had been prevented ~~ 


oe, partly by accident and partly by misunderstanding, the de- 
fendants were secured the right totake his deposition should 
the court deem that any evidence on their side was needed; 
it being thought likely that the cause could be determined 
on mere questions of law, and on the evidence as it stood. 
This reference to matters not in the record would be perhaps 
less permissible, if the question whether plaintiff in fact in- 
formed Mr. Kennedy of his interest were at all material. In 
our view of the case, the question whether this suit will lie de- 
pends on whether this alleged contract was a lawful contract 
; when it was made, and not at all on any subsequent acts of 
plaintiff, whether innocent or fraudulent in themselves; and 


hence we consider the only issue of fact raised by those aver- 


ments of the plea not stipulated to be true—viz., the issue ( 


whether plaintiff gave truthful information to Mr. Kennedy | 
and the bondholders—a wholly immaterialissue. Atthe same ; 
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reason of any inherent viciousness or vicious tendency, nor 
unless concealment from the bondholders was part of its pur- 
pose, proof of concealment practiced has a tendency to prove 
concealment intended when it is alleged to have been made. 

And since Mr. Knnnedy’s name is brought into a suit in 
which he is not a party, it is due to him, in view of some ex- 
pressions in the evidently very hurried letter of February 28th, 
to bear in mind that the omission to take his testimony was 
not due to any unwillingness on the part of himself or of the 
defendants, nor to any inability of Mr. Kennedy to justify 
everything he wrote, said or did—even his retention of plain- 
tiff as general manager, which last certainly would need jus- 
tification if he had supposed that plaintiff had received a 
serious offer of an interest or had any expectation of getting 


one. 
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teturning from this digression we submit that 

1. Plaintiff's own testimony establishes the only averment 
of the plea which is not stipulated to be true, to wit, his fail- 
ure to inform Mr. Kennedy that he was interested in the pur- 
chase of the bonds. On his own statement he never got any 
further than to tell Mr. Kennedy (truly or falsely) that he 
had been “offered” an interest. 

2, And plaintiff's own testimony shows that he never 
informed Mr. Kennedy that this “offer” had been made before 
the negotiations had been closed; never informed him that it 
was an offer of the great interest he now claims, an interest 
equal to that of each of the defendants; never informed Mr. 
Kennedy that he was to have that interest on dilferent terms 
from that on which they were to get their interest; never 
informed him that he was “to furnish no money,” (a term in 
the alleged agreement which is a necessary inference from 
his statement in the bill, and which he expressly alleges in 


time, should the court deem the alleged agreement not void by 
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his complaint in the state court, as appears in Farley v, 
Kittson, 27 Minn. 102,) but that he was to pay for his interest 
by secret services, by “facts, information and advice,” by 
selling the peculiar information and influence which his dual 
position furnished him, and which he bartered for a price; 
and never informed Mr. Kennedy that the interest offered, 
whatever its extent and however to be paid for, was to be a 
secret interest. 

3. Even had he told Mr. Kennedy the truth and all of it, 
the fact still remains that there were other bondholders, not 
represented by Mr. Kennedy, and also the stockholders in the 
two companies, from whom he concealed whatever interest 
he may have thought himself entitled to, whether in posses- 
sion or expectancy. And he swears that this concealment 
from the stockholders, at least, was intentional, and to pre- 
vent their effecting his removal from office. If his right to 
maintain this suit depends on his disclosure of this alleged 
agreement to any one, it was justas necessary that he should 
disclose it to the stockholders, to the holders of the $3,600,- 
000 bonds of the $15,000,000 issue,—who were never repre- 
sented by Mr. Kennedy either as trustee or agent,—as to Mr. 
Kennedy himself. 

On his own showing he never made any such disclosure. 
He states generally in his bill, (p. 22,) (and, in his deposition, 
says (p. 43,) “It is,” to a question reciting that statement 
and asking if it be true,) tuat he always answered truthfully 
all inquiries by bozdholders and others. (As to just such a 
general averment and testimony, by an assignee in bank- 
ruptcy, see Pooley v. Quilter, 2 De G. & J., 327, 851.) But 
he does not even allege in his bill, still less does he attempt 
to show, that he ever informed any of these persons of the 
one thing they were most interested in knowing,—viz. that he 
had an interest in the purchase of the bonds and property, an 
interest to be paid for by those secret and peculiar services 
which his position as receiver and general manager alone en- 
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abled him to render, and which were “indispensable to the 
sucess of said enterprise.” 


| : H. 


By the plaintiff's own testimony, therefore, it is clearly proved 
that the only averment of the plea put in issue by the replica- 
, tion, and not expressly stipulated to be true,—whether material 


or immaterial,—is true in fact. 


i. 


But the leading counsel for the plaintiff agrees with us 
that this avermentis immaterial, and the issue made upon it 


—the only issue of fact in the case—is an immaterial issue. 
The only controversy between us is as to the grounds on 
which it is immaterial. 
Our position is that the alleged agreement was legal or 
ille 


omitted under it; that it was illegal because of its tendency, 


al when made, and without regard to what was done or 


ey 
o 


whether such tendency was realized or not. 


And if the court should think that, to make the agreement | : 
illegal, there must have been an express purpose to conceal 
it, then we say that the legality of the agreement depends | 


on the existence of that purpose when it was made, and not 
at all on whether that purpose was subsequently carried out 


.. 


or departed from. \ 
In any view of the case, from our standpoint, the question r 
aia ae i 

whether concealment was practiced is not in itself a material m 


question. The fact of concealment or disclosure can only : 
be material as evidence to show, in case of doubt, what the 
purpose of the parties was when they made the alleged 
agreement; and this on the familiar rule that where the 
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terms or the purpose of any agreement are in doubt, the 
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conduct of the parties under it is competent and often the 
best evidence of their intention when making it. 

The plaintiff's counsel however assumes that the validity 
of the agreement depends on the acts done under it; that if 
plaintiff committed frauds in carrying it out he cannot re- 
cover, but if he did not commit them, he can. And he con- 
cedes that if plaintiff made false representations to the bond- 
holders as to the property, this would bar a recovery. 
Whether he thinks that false representations in regard to 
plaintiff's interest would also be a bar, is left to conjecture. 

His position is that plaintiff, as receiver and general man- 
ager, had a right to buy the bonds—therefore, he had a right 
to conceal his interest, to be a secret buyer. That he had 
a right to buy the mortgaged property,—therefore he had a 
right to be a secret buyer. 

But he does not and cannot deny that plaintiff's interest 
in the purchase of the bonds or property, even openly, would 

‘make the purchase voidable—that he could be compelled to 
relinquish the purchase. And he answers this by saying that 
the purchases could be avoided, and the surrender compelled, 
only by the bondholders. And in the principal brief for the 
plaintiff it is elaborately demonstrated that such a purchase 
would be thus voidable. But what sort of a right to pur- 
chase is that where the buyer can be compelled to surrender 
to the seller what he bought? And why can plaintiff be 
compelled by the bondholders to surrender? Because his 
purchase is a violation of his duty to them, and a fraud— 
actual or constructive according to the means used by him 
—upon them. Andif his purchase is a breach of duty and 
an actual or constructive fraud, an agreement with others 
whereby he contracts for an interest—open or secret—in 
such a purchase to be made, is an agreement to commit a 
fraud upon them. And if a secret purchase by a trustee 
per interpositam personim is actually fraudulent, (Aichoud v. 
Girod, 4 How. 503, 553,) then plaintiff’s alleged agreement, 
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if he stands on the footing of a trustee, was an agreement to 
commit an actual fraud on his cestuis que trustent—and who 
shail say that such an agreement is lawful ? 

The cases already cited show that many things which are 
lawful if done openly are unlawful if done secretly. 
‘Whether concealment in any case and of itself renders a 


transaction fraudulent, depends solely on whether, in that 


case, the party practising it was under a duty to disclose. 

But the position that a railway receiver is under no disa- 
bility to buy openly the mortgage bonds as a means of ac- 
quiring the mortgaged property, or to buy the property by 
means of the bonds purchased, we have already shown to be 
untenable. 

Plaintiff's counsel coneeds that a trustee charged with the 
sale of property would be disabled from buying, and a secret 
purchase at his own sale would be fraudulent in fact. But 
he argues that this cannot apply to a purchase of bonds, or 
a purchase of the mortgaged property, because the receiver 
is not charged with the sale of the bonds or of the property- 

This distinction is, we think, unfounded, and unknown to 
the law. The contrary seems to us so well settled that in an 
original brief we should not feel justified in discussing the 
question atlarge. But this cause has been onceargued. The 
distinction taken is the key of the position of plaintiff’s coun- 
sel, and was argued by him before the court. A reargument 
has been directed of (as we must assume) the whole cause. 
And this cireumstance, and the fact that this position is taken 
by counsel so deservediy eminent for learning, ability and 
eandor, would make it presumptuous for us to pass by, as un- 
worthy of refutation, an argument on which he lays so great 
a stress. For this reason we have already discussed with, 
we fear, unpardonable minuteness, the reasons, growing out 
of his position, which disable a receiver or such a general 
manager as plaintiff from engaging, openly or secretly, in 
such a traffic. And without repeating that discussion, we 
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here subjoin extracts from two cases in the Irish Chancery, 
in one of which a receiver’s purchase of the property, and in 
the other his purchase of a charge upon the property, were 
set aside. In neither case was the receiver entrusted with 
the sale of the property or of the charge upon it. 
In Lyre v. McDonnell, 15 Ir. Ch. 584, an annuity charged 
on lands being in arrears, the annuitant brought suit to have 
the annuity declared well charged upon tie lands, and for a 
receiver of the lands charged. In this suit the defendant 
| was receiver, and, while receiver, he bought the annuity. 
| The annuitant’s personal representative filed his bill to set 
aside this purchase. The chancellor says, (p. 548:) 


“What, then, is the character of this transaction, and can 
such a proceeding be sustained? It is a sale to the receiver 
of the very thing over which he was appointed,—the annuity 
. which it was his duty to collect. Prima fucie, the doctrines 
| of this court are in direct opposition to such a transaction, 
and the position of a receiver has been compared in Alven ve 
i Bond, (Flan. & Kelly, 196,) and in other cases, to that of other 
' parties who have been declared ineapable of purchasing the ¥ 
property held by them in a fiduciary capacity. In the judg- 
ment in that case the Master of the Rolls, Sir Michael i 
: O’Loghlen, expresses himself thus:—‘I do not at all agree | 
with the counsel for the purchaser, who contend that if the 
court shall set aside this sale because the purchase was 
made in trust for the receiver, it will introduce a new doc- 
trine into a court of equity, and make an order which no 
it other judge ever before ventured to make; when I find it to 
be the general rule of this court, founded on principles of 
f public policy, that trustees, assignees of bankrupts, solicitors 
4 or agents for the assignees, and all persons filling any confi- 
‘ dential office in relation to the property to be sold, shall not, 
without the special leave of the court, and probably the as- 
4 sent of the parties interested, purchase the property with 
which their office is connected,—I make no new decision if 
I apply that principle to a receiver, and hold that a purchase 
by him, at a sale under the decree of this court, of the prop- 
erty over which he is acting as a receiver, made without the 
sanction of the court, or the assent of the parties interested, 
but concealed from both, cannot be sustained.’ It has been 
argued, however, on behalf of the respondent in the present 
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case, that the principles laid down in Alven v. Bond, are in- 
applicable, on the grounds that this proceeding of Mr. 
M’ Donnell was not in any way ‘concealed.’ But it is plain 
that, though made known to some at least of the parties 
interested, it was concealed from the knowledge of the court.” 

And after stating the rule which avoids purchases by 
executors or by assignees of a bankrupt of legacies, or of 
claims against the estate, as expounded in Darton v. Hassard, 
38 Dr. & War. 461, and Pooley v. Quilter, 2 De G. & J. 327, 
the court proceeds, (p. 551:) 

“Such is the law as to purchases made by the assignee in 
bankruptcy. Here we have a receiver appointed by this 
court for the purpose of collecting an annuity, with great 
powers of becoming acquainted with the position of the es- 
tate, and its incumbrances, and with great powers of misrep- 
resenting, to the party who is dependent on his exertions, 
the state, value and pr: spects of the property, while at the 
same time he is enabled to postpone and delay the payments. 
The powers of a receiver, it has been remarked, are greater 
than those of almost any other person in a fiduciary ca- 
pacity.” 

This last observation is especially true of a railway receiver, 
who “generally takes the property out of the hands of the 
owner, and operates the road in his own way with an occa- 
sional suggestion from the court, which he recognizes as a sort 
of partner in the business,” (Barfon vy. Barbour, 104 U.S. 
138,) but,—unless the court accepts the views of plaintiff’s 
counsel,—not a partner in that branch of the “business” 
which is involved in this htigation. See also Davis v. Gray, 
16 Wall. 203, 217-8. 

In Alven v. Bond, Flan. & Kelly, 196, cited in the above 
ease of Myre v. McDonnell, land in charge of a receiver to 
collect rents and profits pending a foreclosure suit were sold 
by the master, under the final decree, to one Murdock, and 
the sale was confirmed without opposition. The purchase 
by Murdock was, in part, in trust for the receiver and his 


father. The defendant in the cause moved to set aside the 
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sale. In opposition to the motion the receiver made oath 
“that he had not the most remote intention of joining in the 
purchase until the day previous to the sale, when his father 
first proposed to him to do so, to which he agreed, and that 
he only heard of his father’s intention to become the pur- 
chaser about a month previous to the sale.” In this he was 
sustained by the affidavit of Murdock and of his father, the 
latter of whom also denied all collusion, stated that he had 
never interfered with his son in the receivership, had taken 
no part in the preparation of the statement of the rental of 
the estate prepared for the information of bidders at tlie sale, 
nor was he aware that it had been prepared by him. Mur- 
dock swore, also, that the rental at the sale stated the num- 
ber of acres and the amount of the rents higher than it was 
in a rental prepared by defendant himself for the purpose of 
negotiating a loan. In both these rentals a bog and a sup- 
posed lead mine were omitted. 

The solicitor for the mortgagee, (plaintiff,) in opposing the 
motion, made affidavit to the same effect concerning the 
rental, and, also, that after it was prepared and posted, he 
heard that mineral had been found, (but not, till after the 
sale and confirmation, that a mine had been opened,) and 
that at the sale he mentioned in the hearing of bidders that 
there was some lead or other mineral ore upon the premises. 
Also that defendant’s solicitor and counsel attended in the 
master’s office at the sale, and never till the present motion 
objected to the rental as inaccurate. 

After the passage already appearing in our quotation from 
Eyre v. McDonnell, the master of the rolls reviews various 
cases of purchases, by assignees in bankruptcy, or by the 
solicitor to the commission, (7x parte James, 8 Ves. 337, 346; 
and as to which see Hx parte Lacey, 6 Ves. 625, 628,) and 
says, (p. 213:) 

“The case of Lx parte Hughes, (6 Ves. 617, 624,) applies 
the principle on which the court acts to the case of a creditor 
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of a bankrupt, consulted as to the best mode of conducting 
a sale of the bankrupt’s property, and afterwards purchasing 
the property at such sale. Lord Eldon in that case says: 
‘If Hughes could bid, or the solicitor tendering the estate 
for sale, or agent for the sale, however constituted, and if the 
danger of thit species of transaction is compared with the 
danger of a purchase by a trustee, the court would overlook 
a danger far more considerable tnhan that at which it looks 
with so much anxiety.’ 

“The principle to which I before adverted, having been 
applied to the cases to which I have referred, it remains to 
be considered whether the court ought, after the confirma- 
tion of a sale under a decree, to set aside such sale, and di- 
rect a resale, at the instance of the owners of the estate, on 
the ground that the purchase was made by or in trust for 
the receiver in the cause, the leave of the court to bid at 
such sale not having been obtained by him. 

“Tam of opinion that the court ought to do so. I think 
that it would be very dangerous to allow a person who has 
so much control over the property as a receiver of the court 
must necessarily have, such opportunities of acquiring a 
knowledge of the cireumstances and value of it, which may 
not be easily attained by others, who may be, as in the pres- 
ent case, employed in the preparation of the rental to be 
used at the saie, (which every one knows to be one of the 
most important documents used on such an oecasion,) to be- 
come the purchaser of the estate without the sanction or 
knowledge of the court. By the terms of Lord ledesdale’s — 
order of the 6th of August, 1804, the receiver is bound to 
use proper diligence to inform himself of the nature and cir- 
cumstances of the property which he shall be intrusted with, &e., 
whether let at fair rents, &e. Under Sir Anthony Hart’s 
order of the 15th of July, 1828, he is, on every letting under 
the court, to give information to the master as to the tenants, 
and whether the rents paid are fair occupation rents, and, if 
not, what would be fair rents to be paid; and again, under 
the 185th order of November, 1834, he is to manage and let 
the lands over which he may be appointed, with the appro- 
bation of the master. Very great powers are given to, and 
much confidence placed in this officer, who is placed in a 
situation which would enable him, if inclined to act dis- 
honestly, by reducing the rental or lettings under the court, 
or otherwise, to bring to a sale under very disadvantageous 
terms the property confided to his care, and thus become the 
purchaser at an undervalue. I might put many instances 
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in which a receiver might avail himself of the power given 
to, and the trust reposed in him, to procure a purchase at 
an undervalue of the estate confided to bis management; 
and I have no doubt that principles of public policy require 
that he should not be permitted to bid at a sale under a 
decree, except under some special order obtained with no- 
tice to the parties interested, and probably with their con- 
sent.” 


J. 


And even if no concealment were actually practised on the 
bondholders, the fact is asserted by plaintiff himself that 
concealment was practised on the court. No proof of this 
fact was needed. Res ipsa loquitur. The character of the 
judges of the circuit court, of the very eminent jurist who 
then adorned the bench of the eighth circuit, is in itself proof 
demonstrative that he did not continue the plaintiff in office, 
did not make the order of May 31, 1878, for completing the 
line, (Record, p. 47,) did not expressly charge plaintiff with 
the duty cf exacting from Messrs. Smith, Stephen, Nittson 
and Hill strict compliance with the terms of that order, did 
not confirm the decretal sale, with any knowledge or suspi- 
cion that his receiver was a secret partner with the men he 
was set to watch, was secretly interested in the purchase of 
the bonds and of the property. And so long as Judge Dillon 
was on the bench, this claim of plaintiff was never asserted 
in the circuit court. At the last term held by Judge Dillon 
in Minnesota, this sale was confirmed. His resignation had 
been tendered, to take effect a few weeks afterwards, and the 
order of confirmation was one of the last acts of his judicial 
life. It was with good reason that plaintiff brought his first 
suit in the state court, alleging himself, too, to be a citizen 
of Minnesota. And when that suit had gone against him 
and had been dismissed, and the judge whose confidence he 
had betrayed had retired from the bench, he first appears 
with this claim in the circuit court, alleging himself to be— 
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what he has always been—“of Dubuque, Iowa, and a citizen 
of the state of Iowa.” 


And it needs no argument to show, (even were the unin- 
terrupted concealment not plenary proof of the original pur- 
pose to conceal,) that if the agreement alleged in the bill was 
ever made, it was and must have been understood by the 
plaintiff and all the parties that success in concealing it from 
the court was the hinge on which the entire enterprise must 
turn, and this concealment must have been a cardinal point 
in their purposes and their agreement. 

And that the concealment thus purposed was actually prac- 
ticed and was wilful, the plaintiff himself testifies. 

If actual fraud in carrying out a contract has any bearing 
on the question of its illegality, this alleged contract is even 
more illegal in this respect than any in the reports of this 
court. 

The fraud which, if plaintiff is to believed, was practiced 
on the court, was not merely constructive. Where disclosure 
is a duty, suppression of truth is the assertion of falsehood. 
From the day this alleged agreement was made, and if it was 
made, plaintiff's retention of office was a daily representation 
that he had not acquired secret interests that disqualified him 
from holding the confidence of the court or performing his fidu- 
ciary duties. When he stood by and heard Judge Dillon read 
the order of May 31, 1878, before he signed it, with its recital 
“that George Stephen, Donald A. Smith, Norman W. Kittson 
and James J. Hill represent and show to the court that they 
are the equitable owners of $11,400,000 of the $15,000,000 
issue of bonds,” he joined in that representation, which he 
says he knew was false. When he received the judge’s 
charge: “Now, Mr. Farley, I want you to remember that 
you are my man in this matter; you represent the court,” 
and the injunction to see to it that the gentlemen named 
fully lived up to and performed the conditions of that order, 


was not his concealment of his interest as direct, positive 
12 
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and unqualified a deceit and fraud upon the court as any 
representation that language is capable of expressing? What 
element of actual fraud was wanting? 

Were the frauds upon the court in Randall vy. Howard and 
Wheeler v. Sage such as to bar the approaches to a court of 
equity against the men who had committed them, and yet 
this plaintiff be a welcome suitor? The guilty parties in 
those cases owed to the administration of justice only the 
duties common to every citizen. This plaintiff owed all 
those duties and in a higher degree. And he owed others. 
He was the trusted officer, the representative of the court, 
owing to it a limitless good faith. He was a member of the 
household of justice, and his infidelity to his head was as 
petit treason. 


In any possible view of the case, therefore, the alleged agree- 
ment on which the plaintiff relies was an agreement upon an 
illegal consideration, and was in its inception ulegal and ut- 
terly void. And the means which plaintiff says were in fact 
used incarrying it out and acquiring the property of which he 
now claims a share under that contract, were infected with 
fraud both constructive and actual. 


THIRD. 


Escaping from the maze of what has seemed to us im- 
material controversies of fact and law into which we have 
been unwillingly drawn, we proceed to discuss the third ques- 
tion stated by us—and this a question of pure law, viz.: 

If the alleged contract was illegal and void in its inception, 
and a mere nullity, can the plaintiff nevertheless maintain this 
bill for an accounting and divison of the profits resulting from 
the execution of the provisions of that void and illegal contract, 


between the alleged parties to it? 


|B 


It would seem that to state such a question is to answer 
it. Plaintiff can have no claim to any share of those profits 
except through the contract alleged in his bill. His first 
step in his suit is to show a contract. If he fails to show 
that any contract was ever made, he fails to show any right 
whatever. But if the contract he alleges is an illegal con- 
tract, it is, ex vi termini, no contract whatever. To show an 
illegal contract is to show no contract at all. 

That a contract which is illegal because against public 
policy is, as between the parties to it, utterly void, is the 
doctrine of all the cases we have cited. 

“Tt has long been settled that a promise made in considera- 
tion of an act which is forbidden by law is void. 

“It has never been doubted that a note given on a con- 
sideration which is prohibited by law is void. 


Craig v. Missouri, 4 Pet. 410, 436-7, per Mar- 
shall, C. J. 


“If either of the portions of the consideration for which 
the notes were given was illegal, the notes are void in toto. 


consideration and the object of the two contracts are the 
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Such is the elementary rule, for which it is unecessary to 
cite authorities.” 


Hanauer vy. Doane, 12 Wall. 342, 345, per Bradley, J. 


There can be no question of voidability or of affirmance or 
ratification. “A transaction originally unlawful cannot be 
made any better by being ratified.” U.S. v. Grossmayer, 9 
Wall. 72, 75. As between the parties to it, a contract which 
is illegal as against public policy is as absolutely void as if so 
declared by express statute. ‘There can be no middle ground. 
This contract, as between these parties, 1s, and always has 
been, either a valid contract or a nullity. 

Misleading expressions are sometimes used in cases on such 
contracts—as that “equity will not lend its aid to enforce a 
contract which is illegal,” as if there existed somewhere in 
equity a discretion to entertain suits to enforce illegal con- 
tracts. Nothing can be further from the truth. A court of 
equity has no more power to enforce an illegal contract than 
a court of law has power to refuse to entertain an action on 
a valid promissory note. 

If this were a suit on an express promise to pay plaintiff 
a sum of money, great or small, in consideration that he 
would secretly use his information, his powers and his influ- 
ence as receiver to enable the promisors to acquire the mort- 
gage bonds and the mortgaged property in his charge, the 
money to be paid when the property should have been ac- 
quired, there can be no doubt that this court, or any other 
court into which such an action should be brought, holding 
(as it must) the contract to be illegal as against public pol- 
icy, would not hesitate an instant in its decision that the ac- 
tion would not lie. 

The only difference between such a case and this is that 
here the contract alleged is not fora stipulated sum of money, 
but for an interest in the enterprise and in the profits. The 
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same and are alike illegal. Is a promise to pay money on 
an illegal consideration a void promise, but a promise, on the 
same illegal consideration, to share an unlawful enterprise 
and its profits with the promisee a valid promise? Will an 
illegal consideration that cannot support a promise to pay 
money give rise to such a contract as equity will specifically 
enforce? Or will equity enforce a trust in contravention of 
law? or entertain a bill for division of profits, or contribu- 
tion in respect of losses, of an illegal partnership—even 
though the partnership business be closed ? 

That it will not specifically enforce an illegal contract was 
held by this court in Randall vy. Howard, 2 Black, 585, and 
cannot be doubted. 

That it will not enforce an illegal trust was held in Ottley 
v. browne, 1 Ball & B. 860, and is beyond dispute. 

That it will not enforce an illegal agreement for partner- 
ship between the parties to it by enforcing contribution for 
losses, was held by this court in Burtle v. Coleman, 4 Pet. 184. 

And that it will not enforce an illegal agreement of part- 
nership between parties to it by enforcing division of profits, 
was held by this court in Bartle v. Coleman, and in Wheeler v. 
Sage, 1 Wall. 518. | 

And that a court of equity regards an agreement for an 
illegal partnership—for a partnership to carry on an illegal 
business—inoperative to create a partnership, or to clothe 
the parties to it with any of the rights of partners, is also held, 
and is the one ground of the decree, in 

Knowles v. Haughton, 11 Ves. 168, (1805,) by Sir Wm. 

Grant. 

Armstrong v. Armstrong, 3 Mylne & Keen, 45, (1834,) 
by Sir John Leach and Lord brougham. (And see 
Armstrong v. Lewis, 2 Cr. & Mees. 274, by Lord 
Denman, giving the opinion of the judges in the 
Exchequer chamber.) 
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Lord Cottenham. 


Gordon v. Howden, 12 Cl. & Fin. 257, (1845,) by Lords 
Lyndhurst, (Chancellor,) Brougham and Campbell. 
Fraser vy. Hill, 1 Macqueen, 392, (1858,) the opinion 


being given by Lord Chancellor Cranworth. 
Snell vy. Dwight, 120 Mass. 9. 
Dunham vy. Presby, Id. 285. 
Atchison v. Malton, 48 N. Y. 148. 
Woodworth vy. Bennett, Id. 273. 
Root v. Stevenson, 24 Ind. 115. 
Craft v. McConoughy, 79 Ul. 346. 
Lucas y. Allen, 80 Ky. 681. 
Watson y. Fletcher, 7 Gratt. 1. 
King vy. Winants, 71 N. C. 469. And in many other 
cases. 
Il. 

But it is argued that because the purpose for which the 
acreement was made—the buying of the bonds and the prop- 
erty—has been carried out; because the illegal consideration 
—the plaintiff’s promise to secretly use his position as receiver 
and general manager to carry out that purpose—has been 
executed, this suit may be maintained. 

The proposition, as stated in the brief for plaintiff, (p. 67,) 
is as follows: 

“Even though the original agreement were invalid as con- 
trary to public policy, still, having been completely carried out 
and executed, defendants will not be permitted to defraud the 
complainant of the profits in their hands by raising this objec- 
tion.” 

Or, to state the same proposition in other terms: 

Where an agreement is illegal because its consideration is 
an undertaking to do unlawful acts, the party agreeing to 
perform those acts may, upon full performance of them, and 


Ewing v. Osbaldiston, 2 Mylne & Cr. 53, (1836,) by 
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because of such performance, recover the price agreed to be 
paid therefor. 

As this rule, with the substitution of “lawful” for “illegal” 
and “unlawful,” would be the same rule which applies to 
lawful contracts, it follows that upon full performance of the 
illegal consideration of an executory contract, the party per- 
forming stands on the same footing in respect of a recovery 
on the promise of the other party asif the consideration had 
been legal. In short, an executory contract which is illegal, 
because founded on a promise to do unlawful acts, is legal- 
ized by the performance of the unlawful acts. An agree- 
ment which is illegal because *.s purpose or its tendency is 
the commission of unlawful acts, becomes legal upon and 
because of the commission of the unlawful acts to which it 
tended. 

An agreement which provides for or tends to the commis- 
sion of unlawful acts is against public policy, illegal, and 
void. 

Therefore, a party to the agreement, who has performed 
such unlawful acts, may recover from the other party the 
amount named in the agreement as the price of such per- 
formance. 

That this is a fair statement of the proposition of plaintiff’s 
counsel, if applied to a promise to pay money in considera- 
tiou of the performance of an act forbidden by law, cannot be 
questioned. Nor can it be questioned that, as thus stated, 
or however stated, the proposition, as applied to such con- 
tracts, is not law. And we doubt if any counsel has ever 
asked any court to hold it to be law. 

But the only difference between the proposition as stated 
by plaintiff's counsel and as stated by us is that, in the one, 
the contract provides that, on performance by plaintiff of 
unlawful acts, and because of such performance, the defend- 
ant shall pay him a sum of money; while, in the other, the 
contract provides that, upon performance by plaintiff of un- 
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lawful acts, and by reason of such performance, he shall be 
entitled to a share in the property obtained by defendant by 
means of such unlawful acts. 

Ordinarily, this difference between two promises, on the 
same illegal consideration, would hardly be ground on which 
to hold one of them legal if the other was illegal. An agree- 
ment void at common law for maintenance was never deemed 
to be made valid by reason of its being also champertous. 

But the plaintiff’s counsel insist that their proposition, and 
hence the distinction between this case and Marshall vy. Balt. 
& Ohio R.Co., Trist v. Child, Norris y. Tool Co., Oscanyan 
v. Arms Co., Harrington vy. Victoria Graving Dock Co., Fuller 
v. Dume, (to say nothing of the other cases at law we have 
cited and hundreds we might cite,) is sustained by three de- 
cisions which they cite. Even then they show no distinction 
between this case and Bartle vy. Coleman, Randall v. Howard, 
Wheeler v. Sige, and the many cases on ilegal contracts we 
have cited, and little, if any, between this case and JJeguire 
v. Corwine, 101 U.S. 108. 

The cases on which the plaintiff relies are 

Sharp v. Taylor, 2 Phil. 801, (1849.) 
Brooks vy. Martin, 2 Wall. 70. 
Planters’ Bank vy. Union Bank, 16 Wall. 483. 


The second of these cases rests upon the first, the third 


upon the second, and the last two profess also to be based 


on certain linglish cases, which, however, do not support 
them if they are to be construed as maintaining the rule for 
which plaintiff here contends. 

We have little doubt of our ability to satisfy the court that 
these cases do not maintain any such rule, and that certain 
expressions of the court, especially in Sharp v. Taylor and 
Brooks v. Martin, have been misunderstood by plaintiff's 
counsel, as they have been misunderstood by some courts and 
misapplied by others. 
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And if the cases do assert the rule for which plaintiff's 
counsel contend, in its application to acase like this, we 
have no hesitation in gaying that they are at war with ele- 
mentary principles, and the overwhelming array of the au- 
thorities; that they find no support whatever in any antece- 
dent case; that they assert a doctrine clearly erroneous, and 
which cannot be sustained by the reasoning of the cases 
themselves or by any valid process of reasoning; that they 
are mischievous in their tendency, are in every way anoma- 
lous, and ought to be fortinwith overruled. 


III. 


Before considering what those cases really decide, and what 
the reasoning and dicta in them really mean, it may be well 
to state and illustrate a few elementary rules as to which 
there can be no dispute, and which, in their application to 
the cases in question, will, as we think, fully bear us out in 
our attitude towards tbose cases. 


A. 

And first. 

Since the question whether a contract contravenes public 
policy, and is illegal and void, is to be determined by its 
tendency, without regard to the acts done in execution of it, 
and also because any contract is either legal or illegal when 
made, it follows that 

A contract which is illegal in its inception cannot be made 
legal by any subsequent conduct of the parties to it. 

“The agreement, being illegal and absolutely void at the 
time it was made, can derive no force or validity from events 
which happen afterwards.” Kennett v. Chambers, 14 How. 


38, 51, per Taney, C. J. 
13 
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The case cited strikingly illustrates this rule, as do also 
Evans v. Richardson, 4 Mer. 469. 
Scholefield V. Hichelberger, 7 Pet. 586, 
Coppell vy. Hall, 7 Wall. 542. 


In each of these cases an action on a contract, illegal 
when made, was defeated for that reason, though, when suit 
was brought, (and, in Coppell y. HIali, when performance was 
demanded and refused,) such a contract might lawfully have 
been made. 

Of course, this rule does not prevent the parties to an ille- 


gal contract from discarding it and making a new contract 


embodying so much of the consideration and purposes of the 


original contract as were free from illegality—if any such 


there were. 


And secondly, and for the same reason, 

A eontract legal in its inception will not be made illegal by 
anything done in carrying it out, or by any subsequent illegal 
agreement between the parties. 

(Of course, if the subsequent illegal agreement is in effect 
a modification of the former legal one, so that thenceforth 
the two are united in one inseparable contract, that contract, 
having its inception at the date of the second agreement, 
will thenceforth be the only contract between the parties, and 
will be illegal.) 

This second rule is illustrated in a series of English cases 
on pawnbroker partnerships, which will be fully stated under 
another rule. 

In some of the reported cases these two rules (and es- 
pecially the first) might 0: a casual reading seem to have 
been departed from. In a suit on any contract (legai or 
illegal) the plaintiff must prove (if put in issue) the making 
of the contract and the performance of the consideration. 
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Parties to illegal agreements rarely put them or, at least, the 
terms which make them illegal, into writing. And hence 
in most cases proof has to be made of the acts of the parties 
under the agreement, not merely to show performance, but 
to prove the agreement itself. (See the English pawnbroker 
cases, infra.) And in nearly if not quite all the cases, the 
wisdom and the reason of the rule which pronounces agree- 
ments having an evil tendency to be illegal is more than 
justified by the proof which shows how fully the tendency 
was realized in the particular case. And hence, as is nat- 
ural, the indignation of the court is aroused and its moral 
sense shocked by the things done, and at them and at the 
agreement as resulting in them, and not as merely tending to 


them, it aims its denunciations. 


C. 
Third. 

The circumstance that money or property is the subject- 
matter of an illegal agreement, or has been paid as the con- 
sideration of an illegal agreement, or is the fruit of unlawful 
transactions in execution of an illegal agreement, does not 
preclude such money or property from becoming the subject- 
matter of subsequent valid contracts between the parties (or 
either of them) and third persons, or between the parties to 
the illegal agreement themselves. 


3, 


This rule, also, seems to have been sometimes overlooked 
by the courts, if we may reason from unguarded language in 
their opinions. Just as at common lawa cartwheel that oe- 
casioned a man’s death was offered as a deodand, and just 
as the Nibelungen hoard was fabled to bring woe to its pos- 
sessor, so the courts sometimes speak as if the illegality of 
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an agreement—of the consideration and the promise—inhered 
in the “accursed gold” paid in consideration, or the ill-gotten 
gain, proverbially unprosperous, that was realized as the 


fruits of unlawful transactions under it,—as if the “fruits of 


iniquity” were in themselves iniquitous. And other expres- 
sions would indicate that parties to an illegal agreement— 
especially if they carry it out in unlawful acts, suffer a 
“capitis diminutio,” incur a disability to contract with each 
other at all, or to contract with third persons as to the money 
or property so realized, and especially to make contracts with 
each other with respect to such property, or to acquire any 
contract rights against each other. They are called “wrong- 


, 


doers” and the property “the fruits of iniquity,” sometimes 
in cases where the suit is on a subsequent contract, on a new 
and lawful consideration, and for a lawful purpose, though 
having for its subject-matter property which was, it is true, 
the gains of unlawful traffic, but which has since been the 
subject of honest trade. 

It may be well, therefore, briefly to discuss and illustrate 
this rule. 

The illegality of an agreement lies in its consideration and 
its purpose. 

If A hires B with money or property to do an unlawful 
act, and pays him in advance, no taint of illegality infects 
the money paid. And the consideration, (which is not the 
money but the act of payment,) in itself colorless, is made 
unlawful solely by the unlawful purpose of the parties—viz., 
to effect the commission of an unlawful act. 

So, if A places-money or property in B’s hands to be used 
in the commission of an unlawful act—as the bribery of a 
legislator. In each case the delivery of the money or prop- 
erty to B is unlawful because made for an unlawful purpose, 
and B’s promise in either case is void both because based on 
an illegal consideration, and because itself a promise to do 
an unlawful act, a promise that could not be valid even if 
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made upon a lawful consideration, e. g., a subsisting indebt- 
edness on a prior loan. 

And so where B promises to do an unlawful act, and A, 
in consideration thereof, promises to pay B, upon perform- 
ance, a sum of money, or to divide with him the money or 
property which A may acquire by means and as a result of 
the unlawful act. Here A’s promise is void because of the 
illegal consideration—Bb’s unlawful promise—and because 
made with an unlawful purpose, viz., to secure the doing of 
an unlawful act. 

But no illegality inheres in the money paid or property 
delivered, in any of these cases, or in the property acquired 
by the unlawful act. 

The money or property paid or delivered in advance as 
the price of an unlawful act may be the subject of lawful 


contracts by the receiver, either before or after the doing of 


such act. If money, he may lend it and take a note, and the 
note (if it has no other defect) will be valid. If property 
other than money, he may make a valid contract to sell it, 
which he can enforce against the buyer. 

And so the money or other property realized by the par- 
ties, or either of them, to an illegal agreement, from an un- 
lawful act, or from a series of unlawful transactions amount- 
ing to a business, in execution of the illegal agreement, may 
become the subject-matter, or its payment or delivery may 
become the consideration, of lawful contracts. 

Thus if A and B agree to defraud C, or to carry on an 
unlawful business, and put their agreement into execution, 
and accomplish the fraud on C, or conduct the unlawful bus- 
iness, and realize money or property thereby, they may lend 
the money or sell the property, or either of them may lend or 
sell the share he has received of the money or property, to a 
third person, and the contract of loan or sale will be valid, 
if made for a lawful purpose. 

And as the money or property so realized may become the 
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subject-matter, and its payment, delivery or conveyance the 
consideration, of subsequent valid contracts with third per- 
sons, the same money or property may become the subject- 
matter, and its payment, delivery or conveyance, or an agree- 
ment to pay, deliver or convey it, may become the consider- 
ation, of a valid contract between the parties to the original 
illegal agreement themselves. The property is not tainted, 
nor are persons who have made an illegal agreement pre- 
cluded thereby from carrying out former lawful contracts, 
or making future contracts, even with each other, even con- 
cerning the fruits of an unlawful act done, or an illegal bus- 
iness carried on, in execution of the illegal agreement. 

Of course, such contracts are subject to the same condi- 
tions as other contracts. They must be on a legal consider- 
ation and for a lawful purpose. 

The jirst condition would exclude all contracts having no 
other consideration than the illegal agreement, or the original 
consideration or promise of that agreement. Tor instance, 
if A hires b to obtain for him a government contract, and 


promises to pay him one half the profits realized on such 
contract, and the contract is obtained and executed, and re- 
sults in a profit to A of $10,000, and A, instead of paying 
B $5,000, according to agreement, gives him his note for that 


sum. The note having no other consideration than that for 


A’s previous promise (which was illegal) has no consideration 
at all, and is not a valid contract. 

But supposing that A pays B the $5,000, and the next 
day, being in sudden need of money, borrows the same money 
from him, giving his note for its repayment, the note is 
good. 

And it would seem that the case would not be different, if 
before the completion of the government contract—before 
the “illegal transaction had been completed and closed,” the 


parties should agree on $5,000 as the sum that should be 
paid B, and A should pay it—whether out of money received 
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from the government or not—and the next day, being ap- 


pled to by a friend for a loan, should borrow the same 
money from Jb, lend it to his friend, and give B his note. 
No reason is apparent why the note would not be good. 

The second condition would exclude any contract made for 
an unlawful purpose, wnether to carry out the unlawful 
transactions contemplated by the original agreement or not. 
And sinee, when those transactions or that business is closed, 
a new contract is hardly capable of aiding to carry out the 
unlawful purpose of the original agreement, contracts subse- 
quently made are less open to suspicion on that ground. 
But if it clearly appears that a contract on a valid con- 
sideration was not made in aid of the unlawful purpose’ of 
the original illegal agreement, or for any other unlawful 
purpose, if can make no difference in its validity whether it 
was made before or after the unlawful business was closed. 

Again: Parties forming an illegal agreement for a part- 
nership in an unlawful business—e. g. conducting a lottery 
—may, during the continuance of the business or after its 
close, invest a part of the profits in real estate, taking title 
in their individual names, as tenants in common. Or they 
may make such profits the capital stock of a new partner- 
ship, formed by themselves alone or with a third partner, for 
the transaction of a lawful business. And while they are 
still carrying on the lottery business, one of them may file 
his bill against the other for partition of the real estate, or 
may file his bill for an accounting of the business of the new 
partnership and a ‘livision of the profits. In neither suit 
would plaintiff's title or right to relief rest on the illegal agree- 
ment for the lottery partnership, or on any of the transac- 
tions of that business. In one ease, his title would rest on 
the deed of the land from the common grantor; in the other, 
on a contract for a partnership in a lawful business. In 
neither case would it be any answer to the bill to allege that 
the property involved was affected with the taint of illegality 
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by reason of the lottery partnership agreement or the busi- 
ness done under it; and in neither case would an inquiry 
into those matters be necessary or permitted. And hence, 
it appears that there are cases resting on rights of property 
—jura in re,—or where the suit is brought to enforce a per- 
fectly valid contract, where a court of equity may make what 


is in effect “a division among wrongdoers of the fruits of 


their iniquity,” while the same court would, on principle 
and authority, reject a suit for accounting and division of | 
profits of the lottery business, even after it was closed; for 
in such a suit the plaintiff's only title and claim to relief | 
would rest on the illegal and void agreement for the lottery 
business, and to decree such an accounting would be to en- 
force the executory provisions of an agreement illegal, utterly 
void, and, in legal contempl ition, no agreement at all. 

The distinction between suits to enforce the executory pro- 
visions of an illegal agreement and suits to enforce executory 
contracts on lawful considerations and for lawful purposes, 
but of which the profits of the unlawful transactions under 
the illegal agreement form the subject-inatter or enter into 
the consideration, or growing out of the payment of the losses 
in such illegal transactions, might be illustrated by instances 
almost infinite in their varietv. In several English cases 
which have occasioned must discussion and some controversy 
in this and other courts, this distinction has been applied in 
cases differing somewhat in their facts from the instances we 
have put. ‘Those cases will be considered at a further stage 


of our argument. 


9 
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From the foregoing discussion, it appears that— 
1. The test of the validity of an agreement dealing with 
the proceeds of unlawful transactions had under an illegal 


agreement is not at all, whether the unlawful transactions 
are completed and closed, but solely whether the new agree- 
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ment is on a valid consideration and made for a lawful pur- 
pose. 

2. Where two parties make an agreement for the transac- 
tion of business on joint account with third persons, and 
those transactions are had and result in profits which 
come into possession of one of tlie parties, and the other 
brings suit to recover his share as fixed by their agreement, 
the question is not whether such transactions with third per- 
sons were lawful or unlawful, or whether they are closed, but 
solely whether the agreement between plaintiff and defend- 
ant, in the execution of which the transactions were had and 
the profits realized, was, in its inception, a legal or an ille- 
gal, a valid or a void, agreement. 

And as the making of an illegal agreement does not pre- 
clude the parties from making subsequent lawful contracts 
in respect of the profits realized from unlawful transactions 
with third persons in execution of the agreement, so con- 
versely— 


D. 
Fourth. 

The circumstance that property has been acquired by 
parties (or one of them) to an illegal agreement, by means 
and as the fruit of unlawful transactions with third persons 
in execution of such agreement, will not preclude such prop- 
erty (1) from becoming, upon its acquisition, ipso facto, sub- 
ject to the provisions of a subsisting legal contract between 
the parties to such illegal agreement, and made prior thereto; 
or (2) from becoming in like manner subject to rights of the 
parties arising from a common or joint ownership, existing 
prior to the illegal agreement, of the property by the use of 
which in the unlawful transactions the fruits of such trans- 
actions have been realized. 

(1) The first branch of the rule is illustrated by the case 


of a banking partnership, formed to do a lawful business, 
14 
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which makes usurious loans, or of a firm of livery-stable 
keepers who let horses on Sunday; the loans having been re- 
paid, and the hiring paid for, the money so received is to be 
treated just as if derived from lawful transactions. 

(2) Instanees of tlie second class would be a house owned 
by tenants in common and let for unlawful purposes. The 
rent being paid to one co-owner, the other may sue for and 
recover his share. — 

And so where a vessel owned by several is employed in 
illegal freighting, and one part-owner receives the freights. 
He must account therefor to the others. 

The reason is plain. In each case the money has arisen 
from unlawful transactions, but plaintitt’s ¢ié/e to a share of 
it is not founded on those transactions or on any illegal 
agreement, but on his title to the house or the ship. 

It is clear that the cases under this fourth rule stand on 
the same ground as those under the third, viz.: that an 
illegal agreement does not taint anything not embraced in 
it or founded on it, and for this reason does not deprive ¢ 
party to it of any rights, whether incident to ownership of 


property, or growing out of prior or subsequent independent 


contracts of the parties with third persons or with each } 
other. 
This is strongly stated by Chief Justice Marshall, in Arm- j 
strong Vv. Toler, 11 Wheat. 258, 269-270. 
This fourth rule is abundantly sustained by a series of | 
Enclish cases arising on the statute 39 & 40 Geo. 3, e. 99, In ; 


regard to pawnbrokers. This act requires that the name of 


every partner in a pawnbroking concern shall appear over 


the door of the premises, and be inserted in the license and 


the pawn-tickets, ete. The cases mentioned are suits for 


partnership accounting between pawnbrokers. In each ease 


it was the fact that the name of the partner by or for whom 


an account was sougiit did not at any time appear in any of 


the places where the law required it to appear, so that the 
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business in fact done was in contravention of the act. In 
the first case it was settled that an agreement for a partner- 
ship in carrying on the business contrary to the aet would 
be illegal, and would confer no rights on either party; bnt 
that if the parties, when making the original partnership 
agreement, did not make it for the purpose of carrying on a 
secret partnership, the validity of the agreement and of the 
partnership, and the rights of the partners, would not be af- 
fected by the fact that some or all of the business of the part- 
nership was illegally done. 

Of course, the partnership articles, where there were any, 
would not express the illegal purpose, and in that case the 
inquiry was as to the existence of a contemporaneous collat- 
eral agreement for secrecy. 

The first of those cases was Armstrong v. Armstrong and 
Lewis vy. Armstrong, 38 Mylne & lneen, 45, (1854,) before Sir 
John Leach, M. R., and, on appeal, before Lord Brougham. 
An issue as to the fact whether, in making their original agree- 
ment, the parties contemplated a secret partnership, was 
sent for a trial at law, and the decision in the Exchequor 
Chamber on the exceptions at the trial is reported, Armstrong 
v. Lewis, 2 Cr. & Mees. 274. 

In a passage quoted in our original brief, Lord Brougham 
says, (8 Myl. & K., 64:) 

“Tf a person agrees with another to be a secret partner in 
the business of a pawnbroker, he agrees to do that which 1s 
illegal and punishable by 59 & 40 Geo. 3, ¢. 9, an act con- 
taining provisions high!v beneficial, and bringing the trade 
in question under regulations which are wholesome to the 
community. * * * Any agreement of this sort, there- 
fore, is unlawful, can convey no rights in any court to either 
party, and will not be enforced by decisions at law or by de- 
eree here in favor of one against the other of persons equally 
culpable.” 

And he goes on to say: 


“Tf, as in the present instance, we have before us a con- 
tract of partnership wholly silent upon the statutory obliga. 
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tion tomake the names public over the door, we have no right 
to argue from the omission that an infraction of the law was 
intended; on the contrary, we are rather bound to believe 
that the compliance with the law, being taken for granted as 
a matter of course, was not expressly mentioned in the arti- 
cles, as being thought superfluous. 

“Tf, again, such a contrict, legal in itself, has been made, 
nothing done afterwards, how illegal soever, can operate to 
make the contract unlawful. 

“But where the acting of the parties is illegal; where, the 
contract being silent, the law is broken under it, though not 
by force of it, there arises a very natural suspicion that the 
written articles, though true as far as they go, do not con- 
tain the whole truth, and that another agreement was entered 
into, collateral to the one in writing, and to which the ille- 
gal acting may be referred.” 

And, after examining the evidence, he says, (p. 67:) “the 
existence of both agreements, the open and the secret, is 
clear, and they were parts of one contract wholly illegal.” 

In Gordon v. Howden, 12 Cl. & Fin, 257 (1845,) the same 
question was presented. It was conceded that the plaintiff's 
name never appeared in the conduct of the business, and that 
all the business was unlawful, and the only dispute was as to 
whether the contract of partnership “was a secret partnership 
for the purpose of carrying on the business of pawnbroking,” 
and the lords, upon a review of the facts, held that “it was 
to be a secret partnership from the very terms of the con- 
tract.” This case was decided by Lord Brougham, who 
heard Armstrong vy. Armstrong, Lord Lyndhurst, before whom, 
as chief baron, Lewis vy. Armstrong was tried, and Lord 
Campbell, who was on the losing side in those cases. 

Fraser v. Hill, 1 Macqueen, 392, (1853,) was a like case. 
It was argued by eminent counsel for respondent that the 
exception taken at the trial was equivocal, because “it might 
mean either that the contract was illegal in its inception, or 
it might mean that, although not illegal in its inception, the 
mode of carrying it on had been illegal. But the mere mode 
of carrying it on would not have been sufficient to make the 
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contract itself illegal.” To which Lord Cranworth, (chan- 
cellor,) responded “No—not though the illegality were ever so 
soon after the date of the contract.” 

And see pages 396, 397, 399, of the report. 


IV. 
The cases upon illegal contracts which bear upon the eases 


of Sharp v. Taylor, Brooks y. Martin, and Planters’ Bank y. 
Union Bank, may be divided into three classes. 


(1) 
Cases where the original agreement was illegal, and the 
plaintiff sues on the agreement to recover money or property 
resulting from the unlawful transactions contemplated by the 


agreement, and had in execution of it, 


(2) 

Cases where the plaintiff sues on an alleged lawful con- 
tract to recover the fruits of subsequent unlawful transactions 
had with third persons, as coming under the operation of the 
original lawful contract, or claims such fruits as are incident 
to his title to property acquired prior to the illegal transac- 
tions and which was used in carrying them on. 


(3) 

Cases where an illegal agreement has been made, but the 
plaintiff seeks to recover, not on that agreement, but on a 
subsequent collateral agreement, on a new consideration, 
made between the parties, or by them or one of them and a 
third person, relating to the subject-matter of the original 


agreement, or to property acquired or losses incurred by the 
parties to the illegal agreement in their transactions with 


third persons in the execution of it. 
We now proceed to discuss the cases cited against us. 
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The report of the case of Sharp v. Taylor does not ex- 
pressly state that the agreement under which the parties 
bought and repaired the stranded American ship whose earn- 
ings and proceeds of sale were the subject of the suit, and 
which they sailed under an American register in the name 
of one Robertson, in fraud, as was alleged, of the navigation 
laws of England and the United States, was in any respect 
illegal. It says (p. 801) “The Victoria, an American ship, 
having been stranded off the port of Liverpool,” and the 
agents of the owners having resolved to sell her by auction 
as she lay, “the pluinti/i and the defendant Taylor aqreed to 


bid for her on their joint account, and, in case they became the 


purchasers, to repair her, refit her, and afterwards to resell her.” 
This was a lawful contract fora lawful partnership, and would 


not be impaired by any subsequent illegal agreements or ille- 


galacts. The freight earnings having come into defendant’s 
hands, and the proceeds of the sale of an alleged sale of the 
ship being charged to be also in his hands, the plaintiff sued 
for an accounting and division. 

To make the decision an authority for plaintiff, it must ap- 
pear that the Chancellor considered tliat the original agree- 
ment of the parties was to buy the slip, ete., and sail her 
under a false register, and that such purpose was illegal. 

If the original agreement was a partnership, and did not 
contemplate an illegal use of the ship, then, on principle, and 
within the authority of the pawnbroker cases cited, the sub- 
sequent illegal employment of her, by which the freight was 
earned, would not bar plaintiff’s suit for an accounting and 
division of her earnings and the proceeds of her sale. 

And if, by the original agreement to buy, the parties had 
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become merely part-owners, her earnings in illegal freight- 
ing, when paid, would belong to the parties as part-owners, 


oO 


and not by virtue of any title founded on an illegal agree- |. 


ment or transaction subsequent to the purchase. And even 
if the parties, being part-owners, made an unlawful agree- 
ment for a partnership, not in the mercantile, but in the car- 
rying trade, this illegal agreement, being void, would not 
divest the parties, or either of them, of their right to the earn- 
ings, and, a fortiori, to the proceeds of sale, not as partners, 
but as part-owners. 

The question passed on was the accounting as to 
freights and the proceeds if any of the sale of the ship in 
Taylor’s hands — Robertson being out of the jurisdiction. 
And it appears that the court considered plaintilf’s title at 
times to be that of a partner, and at times that of part- 
owner® The court says (p. Sl4:) “Ali that the plaintiff can 
obtain is payment of what Taylor has received on account 
of the joint adventure; and for this purpose it is not material 
whether what was so received arose from freight and other 
profits due to Taylor and the plaintiff «is owners of the ship, 
or from payments made or allowed by Robertson on aecount 
of the ship.” On page 815, the parties are spoken of as co- 
partners.” On. page 818 he speaks of them as “tenants in 
COMMON.” 

It would seem that the case was treated as a suit by one 
part-owner of a ship against the other to recover earnings 
and proceeds of sale, it being charged that the earnings were 
made in illegal carrying; but the illegality is not found, (the 
ship being not IXnglish,) nor is it found that the agreement 
under which the ship was sailed under a false register was 
intended as a partnership, or that it was illegal—nor would 
such finding be material, since plaintiff does not iiave to rely 
on such agreement, whether legal or illegal, but may stand 
on his original lawful title as part-owner or partner in the 


purchase. 
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While the case does not involve the question whether one 
party to an illegal agreement may, in a suit upon it, recover 
from the other the fruits of unlawful transactions with third 
persons, the antecedent probability is almost irresistible 
that Lord Cottenham never meant to answer any such ques- 
tion in the affirmative. This case was decided in January, 
1849. He was familiar with Thomson vy. Thomson, (which he 
cites,) and must have been familiar with Armstrong v. Arm- 
strong, and Lewis vy. Armstrong. Indeed, as Master of the 
Rolls, he heard and decided a question as to costs in the lat- 
ter case. 3 Mylne & K. 69. As Mr. Pepys, he had been 
successful counsel in a case in which the plaintiff ‘and the 
two defendants agreed to buy a ship and to register and sail 
her in the names of defendants only, (contrary to statute,) 
but the profits to be divided among all; and it was held 
that the agreement was illegal, and a bill for an account of 
arnings was dismissed on demurrer. Battersby v. Smyth, 8 
Madd. 110. 

He had himself, as chancellor, in 1837, in a suit for ae- 
counting and division of profits of an unlawful business car- 
ried on under an illegal agreement for partnership, thus ex- 
pressed himself: 

“It is clear therefore that this contract of partnership was 
formed for the unlawful purpose of represe nting at the Surry 
theatre prohibited performances. Can this court, 
under such circumstances, decree to one of the parties to this 
contract the specilic performance of the agreement or any re- 
lief growing out of 1? Todo so would be inconsistent with 
all principle, and contrary to all the decided cases,” many of 
which he reviews. 


Hwing v. Oshaldiston, 2 Myl. & Cr. 53, 85. (1887.) 


He must have been familiar with the decision of Gordon 
v. Howden, in the House of Lords, of which court he was a 
member. 

Is it within the limits of belief that he could have intended 
to overrule all these cases—cases that were in the strictest 
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sense binding on him as authorities—and this without men- 
tioning one of them except Thomson v. Thomson, while citing 
that one as authority in support of his reasoning ? 

An examination of the language used by him and quoted 
in Brooks vy. Martin shows that he, at least, never supposed 
he was doing what he had once said “would be inconsistent 
with all principle and contrary to all the decided cases.” He 
is considering the objection (under the English navigation 
laws) not that the parties in their original purchase or part- 
nership intended a fraud on those laws or any others, but (p. 
817) “that the cargoes on which the freight was paid, har- 
ing been imported in the ship in question, which, though reg- 
istered in America, the plaintiff and the defendant Taylor 
claimed to have an interest in, such importation” (not the pur- 
chase of the ship, or the partnership agreement, if any, under 
which she was bought and sailed) “was contrary to the pro- 
visions of law, and that no title can therefore be founded 
upon it. Lhis assumes that the plaintiffand Taylor had some 
interest in the ship, and the plaintiff cannot, I think, in this 
suit repudiate such claim.” And it appears that his lord- 
ship's difficulty in the case was not as to whether the plain- 
tiff was proceeding on a valid agreement, but whether (the 
ship having been transferred to Robertson) plaintiff could 
assert a claim as part-owner. Thus, in considering the de- 
fendant’s objection (p. 813) that “the ship never was the 
joint property of the plaintitf and Taylor, but belonged to an 
American citizen, named Robertson, in whose name she was 
registered in New York,” he says, (p. 815,) “Whatever ob- 
jections there may be to treating Sharp and Taylor as owners 
of the ship, there can be none as to their title as joint-owners 
of the bottomry bond, and, as such, to the proceeds of the 
ship.” “But,” he says, in answering the objection that the 
importation was illegal, “the answer to the objection appears 
to me to be this—that the plaintiff does not askto enforce any 
15 
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agreement adverse tothe act of Parliament,” (but if his title to 
the freight—the only matter the court was considering—de- 
pended on an agreement for illegal partnership in owning 
and sailing the ship in violation of law, he eould be seeking 
to enforce an illegal agreement,—“an agreement adverse to 
the act of parliament,” —and his lordship would have decided, 
as he had procured the court to decide in Battersby v. Smyth, 
and had himself decided in Hiring v. Osbeldiston, that the 
plaintiff could not maintain his suit.) “He is not seeking 
compensation and payment foran illegal voyage; that matter 
was disposed of when Teylor received tlhe money, and the 
plaintiff is now only seeking payment for his share of the 
realized profit.” (That is, as lawful part-owner he is seek- 
ing from his co-owner his share of the money received by the 
latter from an alleged unlawful use of the vessel; or, as 
member of a legal partnership, he is seeking from his eco- 
partner his share of money received by the firm and in the 
hands of that copartner. The money, it is true, was derived 
from transactions alleged to have been unlawful, but plain- - 
tiff's title to a share of it rests on a legal contract of partner- 
ship.) “As between the two ean this supposed evasion of 
the law be set up as a defense by one against the otherwise 
clear title of the other?” (DButif plaintift’s title rested on an 
illegal agreement, how would it be “otherwise clear,” or 
“clear” at all, or a “title” at all?) “In this particular suit 
can one tenant in common dispute the title common to both ?” 
(Recognizing plaintiff as lawful part-owner of the ship, and 
as such entitled to tiis share of the freight, however earned.) 
“Can one of two partners possess himself of the property of 
the firm, and be permitted to retain it if he can show that in 
realizing it” (vot in the agreement for the pretended partner- 


ship) “some provision in some act of parliament has been 


violated? Can one of two partners in any import trade de- 
feat the other by showing that there wes some irregularity in 


passing the goods through the custom house?” (He does not say, 
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“Can one of two parties to a smuggling adventure, or to an 
agreement to carry on the business of smuggling, possess 
himself of the property smuggled, or its proceeds, and defeat 
the other's claim under the agreement, by showing that the 
agreement was illegal and utterly void?” The basis of his 
argument is the existence of a lawful partnership, founded 
of course on a lawful contract, and capable of having part- 
nership property, but which firm has received, from unlawful 
transactions, money which one partner seeks to withhold from 
the other, not by denying the existence or lawfulness of the 
partnership, but by asserting the ulegality of the transaec- 
tions between that partnership and third persons by which 
the money was realized. If the original agreement was 
illegal, there could be no partnership, no partnership prop- 
erty, and no partner to appropriate it and exclude another 
from it.) 

“The answer to this, as tothe former ease, will be that the 
transaction alleged to be illegalis completed and closed, and 
will not be in any manner aftiected by what the court is 
asked to do between those parties.” (Here, too, it is clear 
that he refers tothe “transaction” by which the ship earned 
the freight in controversy from third persons. The 
only thing in the case to which any illegality is imputed, 
even by defendant’s counsel, is the transaction which is 
closed. No illegality whatever is imputed to any contract 
between the parties to the suit. Z’hose transactions were 
closed when those persons paid the freight. He does not 
and cannot refer to the agreement (of partnership or other- 
wise) between plaintiff and defendant, upon which plaintiff 
founds his title to the money. That agreement is not closed, 
but remains open, and in part executory. It will not and 
cannot be closed until the money is divided, and the plain- 
tiff is asking the court to close it. And if a partnership, it 
certainly is not “closed,” so long as no account or division of 
profits has been had, and while one partner is prosecuting 
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his suit for an accounting and division of profits withheld by 
the other.) 

He goes ontosay: “The difference between enforcing ille- 
gal contracts and asserting title to money that has arisen 
from them is distinctly taken in Tenant v. Hlliott and Furmer 
v. fiussell, and recognized and approved by Sir Wm. Grant 
in Thomson vy. Thomson.” (He does not say that the distine- 
tion is such that the two may not be found in the same suit. 
Nor does he, nor could he say that there is any difference be- 
tween enforcing an illegal contract and asserting a title based 
solely on the executory provisions of that contract, to money 
that has arisen under it.) “The importation of goods in a 
ship American built and not professing to have any English 
registry,” (which is this case,) “would not be illegal, and the 
American owner might assign the jreight toany one. Assum- 
ing this to be so, I am of opinion that, under the authorities 
referred to, Taylor, who received the freight on account of 
himself and Sharp, cannot set up this defense to Sharp's 
claim.” (That is to say, the transactions in which this 
freight was earned were legal so far as English law is con- 
cerned. American law is a fact to be proved and has not 
been proved, (815-6,) and hence no fraud on those laws is 
shown. Therefore there is nothing illegal in the transactions 
by which this freight was earned. And as to plaintiff’s title 
to the freight, it is true that the vessel was in Robertson's 
name, and perhaps he is to be deemed the owner. But if he 
was, andif he sailed the vessel illegally, still the proceeds of 
such illegal sailing, after he received them, he could dispose of 
as he pleased. He did assign them to Taylor for the use of 


himself and Sharp, and, Taylor having acquired the money by 


a delivery of it to him subsequent to the transactions supposed 
to be illegal, that delivery is a suflicient consideration for the 
promise, implied in his receiving it from Robertson to the use 
of himself and Sharp, to pay one-half of it to the latter.) 
We repeat, for we are anxious to make as plain as possi- 


85 


ble a case which seems to have been much misunderstood, 
that nowhere in the statement of the case, in the arguments 
of counsel, or in the opinion of the court, is there any inti- 
mation or suggestion that plaintiff’s title to one-half the ship 
and one-half its earnings and proceeds, was founded on any 
illegal agreement with the defendant. 

The argument for defendant was, as to the proceeds of the 
ship, that the court could not look behind the registry, and 
she was registered in the name of Robertson. As to the 
earnings, they said, “The money plaintiff claims was earned 
in illegal freighting”’—to which the court answers, “Grant- 
ing that, still, money illegally earned is not in itself incapa- 
ble of being the subject of valid contracts. The plaintiff is 
entitled on two grounds (1) because of the original lawful 
partnership contract and the purchase of the vessel by which 
he became part-owner. (2) Iiven if that title were divested 
by the registry in Nobertson’s name, (which is said to have 
been illegal, but I know nothing of that; it being an Ameri- 
can ship, the false registry is not an infraction of English 
law, and you have not proved the law of the United States,) 
still the plaintiff and defendant, having taken from the mas- 
ter of the ship a bottomry bond for the money expended on 
repairs, are entitled to be paid out of the proceeds of the sale. 
And, as to the freight, even if plaintiff had no other title, 
it was competent for Kobertson, if, as defendant says, he was 
owner of the ship, to do what he pleased with the earnings, 
whether earned in legal or illegal traffic. He put her earn- 
ings into defendant’s hands, one-half for defendant’s own use 
and one-half for plaintiff’s use. The delivery of this money 
to defendant was a new and a valid consideration for a prom- 
ise by defendant to hold it for plaintiff's use, and, if he made 
no express promise, the law will imply one.” | 

The whole misconception as to this ease has arisen in our 


judgment from the superfluity of reasons given by his lord- 


ship. In his argument he illustrates by instances under our 
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second class—a lawful partnership acquiring money by ille- 
gal transactions—and then in support of his argument he 
cites cases resting on the same principle, but where the con- 
tract on which plaintiff claims was made after instead of be- 
fore the acquisition of the money. And by dwelling on the 
character of the transactions by which the money was earned, 
he brings those into undue prominence as if the question 
were, was the money earned legally ? whereas the vital ques- 
tion is, does the plaintiff claim the money by a lawful title ? 
And he shows lawful title in plaintiff by a valid purchase and 
contract before, and a valid contract after the close of the 
transaction by which the money was earned, which transac- 
tion, after all, he does not see any illegality in. 

The ease of Thomson v. Thomson, cited by Lord Cotten- 
ham, and the fact that he cited it, show that he could not 
have supposed that he was entertaining a suit by one party 
to an illegal partnership agreement, founded solely on that 
agreement, for a share of the property acquired by the par- 
ties, in execution of the agreement, by means of completed 
illegal transactions. 

In that case G agreed to sell to W the command of an East 
India ship, in consideration of an annuity of £200, to be paid 
to G by W so long as he should retain command, and on his 
retirement the annuity to be commuted for a gross sum, to 
be fixed by disinterested persons. This agreement was against 
public policy, and was illegal, but was carried out by the 
transfer of the command and the payment of the annuity un- 
til W resigned. On his resignation, under the rules of the 
Kast India Co., the sum of £2040 was paid by the company 
to W’s agent. G filed his bill to reach this money. The bill 
was dismissed, Sir Wm. Grant saying in words strikingly 
applicable to the case of this plaintiff: 

“You have no claim to this money except through the 


medium of an illegal agreement, which, according to the de- 
terminations, you cannot support. If the case could have 
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been brought to this, that the company had paid this into the 
hands of a third person to the use of the plaintiff, he might 
have recovered from that third person, who could not have 
set up this objection as a reason for not performing the trust. 
Tenant v. Hlliott is, I think, an authority for that. But in 
this instance it is paid to the party, for there can be no dif- 
ference as to the payment to his agent. Then, how are you 
going to get at it except through this agreement? * * * 
[Tere you cannot stira step but through that illegal agreement, 
and it is impossible for the court to enforce it.” 


And note that “the transaction alleged to be illegal”—the 
sale of the command—had long been “closed.” And, more- 
over, the money was not acquired by illegal transactions 
under the agreement. It was unlawful for W to buy the 
command of his ship, but it was not unlawful for him, hav- 
ing bought it, to command her faithfully and earn his retir- 
ing allowance. 

The case shows that it is entirely immaterial whether money 
which is the subject of a contract, or is sought to be brought 
under the operation of a contract, was acquired by right or by 
wrong, the one vital question being, Is the agreement by which 
plaintifi claims the money legal or illegal? 

The other cases cited in Sharp vy. Taylor are also cited in 
Brooks vy. Martin and in Planters’ Bank vy. Union Bank, and 
will (with others) be more conveniently discussed in connec- 
tion with those cases. 

And our position that Lord Cottenham never meant to 
assert the doctrine for which plaintiff contends is further 
sustained by a consideration of the arguments he uses. <Ac- 
cording to plaintiff's construction of the opinion, his lord- 
ship's reasoning is not what we should expect from a judge 
of such high repute. Let us examine it, as interpreted by 
plaintiff. 

The conclusion reached is than an agreement, illegal when 
made, because providing for or tending toward the commis- 
sios of unlawful acts, and, therefore, in its inception utterly 
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void, will, if carried out by the commission of those unlaw- 
ful acts, and the acquisition thereby of money by one of the 


4 parties, become so far valid as that it will give to the other 


party the same right to a share of the money that he would 


have had if the agreement had been a legal one in the first 


instance. 


This is sufficiently startling. But why limit the vivifying 


effect of wrongdoing to successful illegality? Why should 


unlawful acts which result in profits be more efficacious in 


legalizing an illegal contract than the same acts when re- 


sulting in losses? Yet we believe that no suit has as yet 


been sustained by one party to such an agreement against 


another for contribution for losses in doing illegal acts under 


the agreement. This court, in Bartle v. Coleman, 4 Pet. 


184, emphatically denied any legalizing efficacy to unpros- 


perous wrongdoing. 


And why should it be limited to cases of partnership or a fi 
joint enterprise? Why should not the suecessful completion 
of the illegal transactions by an agent entitle him to his re- 
ward? And why should his principal retain the fruits of the 
employment, and refuse to compensate the agent for his ser- 
vices? Supposing the agent is to be paid out of the profits. 
Suppose that in T’ool Co. v. Norris, the agent was to get noth- 
ing unless the company made a profit out of its government 
contract, nor until the contract was completed and the sup- 
plies all delivered and paid for, and was then to receive a 
percentage of the profits. Here the two conditions requisite 
to validate an illegal agreement have been complied with. 
The illegal transactions to accomplish which the agreement 
was made have been completed and closed. They will not 
be affected by anything the court can do in a suit between the 
agent and the principal. ‘he government has made no com- 
plaint, and the illegal transactions have been fruitful of 
profits. Why should the company be aliowed to retain them 


all to itself, and defeat the claim of the agent for his share 


J 
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of them, fully earned by his (to it) faithful, and certainly 
valuable and indispensable services—on the plea that in the 
transactions connected with the obtaining of the contract, or 
in the making of the original agreement of hiring, some rule 
of public policy has been violated ? | 

Is not this a fair application of Lord Cottenham’s reason- 
ing as construed by plaintiff? And is there any ground on 
which a division can be had between partners which is not 
equally applicable as between principal and agent? But 
can there be the slightest doubt but that in ease of such a 
suit by an agent, this court and every court would, in spite 
of the agreement, deny any such efficacy to successful 
wrongdoing? And must there not be a radical defect in 
reasoning that ean lead to such results ? 

The fundamental error lies in the assumption that an 
agreement originally legal because against public policy ean 
be made legal by any aetion of the parties. But the further 
assumption that it becomes legal, and the courts will enter- 
tain suits to enforce rights under it, upon, but not until, the 
completion (f profitable) of the illegal acts under it, «nd be- 
cause of such completion, is, if possible, yet more erroneous. 

It is supposed to be well settled that the purpose of the 
rule of policy avoiding al initio agreements because of their 
tendency, 1s to prevent the commission of the unlawful acts 
to which they tend. Butin cases where the rule has been inef- 
fectual to prevent the making of the agreement, the law aims to 
prevent it from being earried out by giving the parties a locus 
penitentie,—an opportunity to withdraw from it. And to 
this end either may, before the illegal acts are done, main- 
tain a suit to recover whatever money or property he has de- 
livered to the other under it. But this is the only suit 
founded on such agreement that the law, as heretofore inter- 
preted, permits eitlier party to bring against the other, and 


this must be brought before the doing of the unlawful acts, 
16 
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and is allowed to be brought only because in disaffirmance of 
the unlawful agreement. 

The old rule was not, the new rule ought to be, difficult of 
application. But an attempt to apply both rules to a given 
ease might work strange results. Let us imagine a case had 
been brought before Lord Cottenham, for, as the supposed au- 
thor of the new rule, he would be best qualified to adminis- 
ter it. Three men, A, B, and C, have made an ilegal agree- 
ment to commit a series of frauds. Tach las contributed 
funds to the common enterprise which has been successfully 
launched and promises abundant returns. The money has 
been placed in C’s hands, several fraudulent transactions 
have been entered upon, but no one of them has been com- 
pleted, though some profits are supposed to have been re- 
alized. C ousts his partners from the management of the 
business, assumes entire control of the funds, and refuses to 
the others any information. A, becoming discouraged, and 
perhaps conscience-stricken, wishes to retire. , of sterner 
stuff, wishes to bring Cto terms. A files his bill to reseind 
and to recover lis investment. 5 files his bill—or his cross. 
bill—to establish his rights asa partner and to compel an ae- 
count. The cases come on together, on demurrers by C. 

His lordship must have said to both plaintiffs: “This con- 
tract of partnership was formed for unlawful purposes. Can 
this court, under such circumstances, decree to one of the 
parties any relief growing out of it? To do so would he in- 
consistent with all principle and all the decided cases. I so 
held in HLwing vy. Osbaldistone, 2 Mylne & Cr. 53. To be 
sure, A desires to rescind and withdraw his contribution, but 
his bill shows that the enterprise has been launched. The 
time for repentance is passed, and his bill is filed too late. 
As to B’s bill, the case shows that the partnership is formed 
for purposes of fraud, and that though several promising 
frauds are in fiert, not one fraudulent transaction has been 


completed and closed, and the case is therefore not within 
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Sharp v. Taylor. His bill is premature. Let both bills be 
dismissed, without prejudice to the filing of a new bill by 
either plaintiff, when the fraudulent transactions shall have 
been completed and closed, for a full account and a division 


of the profits.” 

Would any one have been readier than Lord Cottenham 
to repudiate any interpretation of his opinion in Sharp v. 
Taylor which could lead to such a result as this? But we 
submit that the construction put upon it by plaintiff's coun- 
sel—and no other construction can make it of any avail to 
them whatever—does necessarily and inevitably lead to such 
results. And while the results show that the case has been 
misconstrued, they show also that, if not misconstrued,—if 
it means what plaintiff's counsel claim that it means,—no 


time should be lost in overruling it. 
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VI. 
Tue Case or Brooks v. MAutin. 


Brooks v. Martin, 2 Wall. 70, next claims attention. This 
case was decided principally on the authority of Sharp v. 
Taylor, the court saying (p. S81) that “the principle is the 
same in both cases, and the analogy in the facts is so close 
that any rule which should govern the one ought also to con- 
trol the other.” The court adopts the reasoning of Lord 
Cottenham which we have quoted, supplementing it with 
similar arguments. 

The circumstance that Sharp v. Tylor was thus accepted 
as authority in this court is an additional and controlling 
reason that the construction put on that case by plaintiff's 
counsel is not correct, for this court would never have ae- 
cepted as authoritative a case which, on that construction, is 
in conflict with every preceding and following case, and is 
vicious in its reasoning and in its tendeney. 

It is true that the construction against which we contend 
has not unfrequently been put upon Brooks vy. Martin, but 
not, as we expect to show, by this court, notwithstanding 
Planters’ Bank y. Union Bank. And this econstruetion has 
made the case a stumbling-block, has led to its being silently 
disregarded by some courts, criticised, or distinguished and 

explained away by others, and blind|ly followed in a few cases. 

There are several supposable states of fact—several theo- 
ries of the facts—in Brooks y. Martin, besides that which 
would make it a suit, founded solely on an illegal agreement 
for a partnership, for an accounting and division between the 
partners of the profits accrued from unlawful transactions 
in execution of the agreement. 

Thus, if the original partnership agreement had been ille- 
gal, and the business done under it wholly illegal,—consist- 
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ing merely of the buying of claims,—but the results of that 
business, having come into the hands of the parties, had by 
them been used as the capital of a new partnership legally 
formed for the lawful purpose of dealing in land-warrants 
and the lands to be thereby cbtained. Any suit for account- 
ing and division of the land-warrants and lands on hand, or 
of the proceeds of warrants and lands sold, would be founded 
on the new and legal, and not on the original and illegal, 
partnership agreement. If the parties in Brooks vy. Martin 
had done anything of this kind, the case was rightly decided. 
The report of the case, however, does not expressly show any 
such agreement, nor does it, as we read it, show that the 
court considered the facts as warranting the inference that 
such agreement had been made. 

Again, supposing that when the land-warrants were issued, 
they were assigned to the parties in their individual names, 
with no suggestion of a partnership, and that each patent 
issued on location of a warrant had run to all the parties as 
grantees, so as to make them, on its face, tenants in com- 
mon, holding the legal title. And suppose that the parties, 
or one of them, under power of attorney from the others, had 
made sales of these lands or warrants. There would be 
nothing to prevent a suit by one of them against the other, who 
made the sales, and had the proceeds in his possession, for 
an accounting and division of such proceeds, and a sale or 
division of the unsold lands and warrants. In such a suit 
the plaintiff would not found his title on the illegal agree- 
ment, nor would it be a suit to enforce that agreement. His 
title would rest on an assignment of the land-warrants to the 
partners in their individual names, and, as to the lands or their 
proceeds, on patents from the United States, each issued to 
himself by name with the others. The taking of land-war- 
rants and patents to thé parties as owners in common would 
be just as much a division of the proceeds of the business 
done under the illegal agreement,—just as much a putting 
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each one into possession of his share of those proceeds—as 


if the proceeds, being in money, had been counted out and | 
divided among the parties,and each party had put his share 


into his own pocket; after which reduction to actual posses- 
sion, he could undoubtedly deai with it as with money derived | 
from sources the most pure. | 
The report of the case does not state whether the warrants 
were thus assigned, but it must we think be inferred, from 
the ordinary course in such things, that the patents from the 
United States, at least, did run to the parties in their in- A 
dividual names. And the addition of any description of the | : 
parties as partners, etc., while it might be evidence to show 


a subsisting partnership, would not, if there were in fact no 
subsisting partnership, (and a partnership under an illegal Hl 
agreement is no partnership,) bring the lands conveyed under I 
the operation of any partnership unless a new one, under an 
agreement expressly proved or to be inferred from the fact 


of taking conveyances with such a description, and the sub- 
sequent dealings with the property. 

Of course, in such a suit it would make no difference what 
was the state of the accounts between the parties under the 
original illegal agreement, when the title to the lands thus 


vested in them. In law they had no accounts, and moreover 
their title rests and must rest on the warrants and patents, ; 
(as the case may be,) and on those alone. And as tenants | 
in common or as partners in a new firm, they are entitled to | 
their shares of the common or the partnership property, irre- 


spective of any supposed demands that one may have against 
another founded on any utterly void agreement. 
There is, then, nothing in the facts of the ease of Brooks vy. 


Martin, as reported, which precludes a suit for an accounting 


and division, based on the title, and to be had on the prin- 


ciples we have indicated. 
A third theory of the facts in Brooks vy. Martin—a theory 
which the report goes far to bear out, if not completely es- 
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tablish—is that the case was regarded by the court as a 
suit for an accounting and division, between partners in a 
lawful contract of partnership, of the profits of an unlawful 
business carried on by the partnership. Thus viewed, the 
ease is Clearly right on principle, and in line with the En- 
glish pawnbroker cases. 

The report states that the parties entered into articles of 
partnership for “the purchase and sale of bounty land- 
warrants that have been or may be issued under the law of 
congress.” ‘True, the reporter says that this was “the 
ostensible object of the firm,” but our present concern is with 
the view taken of it by the court. And it is also true that 
it was competent to show a collateral agreement or purpose 
of the parties, when making the partnership agreement, that 
its business should be the illegal one of buying soldiers’ 
claims, andif such were shown, the partnership agreement 
would be illegal and void. But it is also true that such 
illegal purnose is not to be presumed, but should be fairly 
made out by evidence. And the report, while it states (p. 
75) that the defendant pleaded that the statements of the 
articles of partnership “did not show the true purpose of its 
formation, nor the business which it really transacted; but 
that the partners intended and really did engage in buying 
up the claims of the soldiers long before any scrip 
or land-warrants were issued by the government (a fact of 


which,” says the reporter, “there appeared by the evidence to 


be no great doubt;) that this was an illegal trathe forbidden by 
theactofcongress * * * andagainst public pohey; that, 
accordingly, the plaintiff could have no reief.” This state- 
ment is open to the same objection: (that it is equivoeal) that 
was made to the exception in fraser v. T1il/, 1 Macqueen, 392. 
Two facts are pleaded in the answer: (1) that the agreement 
for a partnership was made for an unlawful purpose, and 
(2) that the business actually transacted was illegal, “a fact 
of which there was no great doubt.” But which of the two 
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facts was thus established? Grammatically, the words “a 
fact” should refer to the last of the facts stated, viz., that 
the business was illegally transacted, in which case the 
reporter's statement contains nothing to show that the part- 
nership was illegal in its inception, nothing to show that the 
illegal collateral purpose or agreement was not subsequent 
to and distinct from the partnership. And as the written 
agreement should be deemed to express the purpose of the 


parties till the contrary is sliown, and as illegality 1s not to 


be presumed, and as the mere mode of carrying out a lawful 


contract “would not have been sufficient to make the con- 
tract itself illegal—no, not though the illegality were ever so 
soon after the date of the contract,” (fraser v. ILill, 1 
Macq. 392-5,) we say that on the reporter's statement of 
the facts, the case is a case of a legal partnership doing an 
illegal business, and not a case of a partnership agreement 
illegal in its inception, and hence void ab initio. 

In the argument for defeudant. it was insisted that the 
original agreement was illegal, but that does not show that 
it was proved to be so, or was so regarded by the court. 

We come now to the opinion. Dearing in mind that the 
inefficacy of an illegal agreement to confer any rights as be- 
tween parties to it in pari delicto, is among the axioms of 
the law; that according to ail preceding cases, if the original 
agreement were illegal, the suit, so far us it sought an ae- 
counting and division—and this was the cist of it—would 
not lie; and that no man better understands the use of lan- 
guage or can express himself more clearly or more forcibly 
than Mr. Justice Miller, we should certainly expect that if he 
considered the partnership agreement illegal, and yet meant 
to hold that, notwithstanding such illegality, a suit for ac- 
count of profits under it would lie between the parties to it, 
he would have stated both these conclusions in terms incapa- 


able of misconstruction. 
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The opinion seems to have been delivered orally, and not 
to be reported verbatim. 

“Mr. Justice Miller, stating the facts of the case as he 
proceeded, and showing that its different parts were proved 
by the testimony, delivered the opinion of the court to the 
following effect: 

“We think that in point of fact the allegation of the answer 
that the trajjic in which this firm engaged was the buying up of 
soldiers’ claims * * is true. We have as little doubt 
that the trafic was illegal.” Now, as has been seen, the 
answer contains two allegations: (1) that the partnership was 
formed to deal in soldiers’ claims, (2) that the partners 
did engage in the business of dealing in soldiers’ claims. 
The last allegation only is found by thee court to be trve. The 
court does not find that.the first allegation was true; and if 
the court thought that this was a suit for profits arising 
under an slime for partnership illegal in its inception, 
the fact thus found would have been plainly stated. 

Again, “the trafiie in which this firm engaged”—that is the 
business done by this lawful partnership; for if the agree- 
ment for aba was illegal, there was no “firm.” 

It is true the court says: “If Brooks, after the signing of 
these articles of partnership, had said to Martin:. «I refuse 
to proceed with this sia because the purpose of it 
is illegal,’ Martin would have been entirely without remedy.” 
But this view of the purpose of the partnership, as it is im- 
puted to Martin, cannot fairly be twisted into a declaration 
or even an intimation that the court deemed the purpose 
of the partnership iv its inception illegal. “After the sign- 
ing of these articles” needs not to mean immediately after, 
but rather at such subsequent time as the firm determined 
to deal in claims, but before they had done so. A partner 
ina lawful partnersbip might naturally refuse to engage in 
an illegal traffic, but it would not be natural for one who, 


with an illegal purpose, has signed an illegal agreement, 
17 
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at once to refuse to go on with it because of such illegal 
purpose. And besides, no partner in any partnership can 
have any remedy aginst another who, before the business 
is begun or while it is in progress, totally refuses to go on 
with the partnership—that is withdraws from it, provided 
no time were limited for its duration. But if a partner in 
a lawful firm refuses, while remaining in it, to take part 
in a business within the scope of the partnership agreement, 
even if not contemplated when the agreement was made, 
his partners, if damaged by the refusal, would have a rem- 
edy, provided such business were lawful, but not if it were 
unlawful. 

Hence the illustration used is that of a partner in a legal 
partnership refusing to enter on a business, whether within 
or without the scope of the partnership agreement, but not 
contemplated in its formation, and refusing because such 
business is unlawful. 

And in any ease, a mere illustration used by the court 
in delivering what seems to be an oral opinion is entitled 
to much less weight than the other matters we have pointed 
out. 

Again: “When the bill in the present case was filed all 
the claims of the soldiers thus illegally purechised Ly the 
] 


partiership’—not, thus purehased by the Ulegal partnership 


—“had been converted into land-warrants, and all the war- 
rants had been sold and loeated. The original defect in 
the purchase” —not, n the partnership—*“had, in many cases, 
been cured by the assignment of the warrant by the soldier 
afteritsissue.” This shows that the question considered was 
not whether there was a partnership, but whether that part- 
nership had property that could be divided. The assignment 
of soldiers’ claims was a nullity, and, as the court holds, 
illegal. No court could treat them as property—any more 
than lottery tickets or counterfeit money—and decree a di- 


vision, even among members of a lawful firm, nor entertain a 
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suit where such firm owed nothing and had no other prop- 
erty. 

And the court goes on to speak of the results of the “part- 
nership business,” and asks: “Does it he in the mouth of 
the partner who has, by fraudulent means, obtained posses- 
sion and control of all those funds, to refuse to do equity be- 
cause of the wrong originally done or intended to the sol- 
dier?” Here, too, the court bases its reascning on the as- 
sumption of a lawful partnership, and the duties of partners 
to each other arisins out of sueh lawful contract, (and none 
such can spring from an illegal contract,) and meets an ob- 
jection based, not on the illegality in the formation, but on 
the iliegality of the business of the partnership, as that in 
originally buying the claims, (not in originally forming the 
partnership,) some wrong was done or intended to the sol- 
dier. And so the purpose of the statute will be best served 
by “requiring him to execute justice between himself and his 
partner.” 

And the court asks: “What rule of public morals will be 
weakened by compelling him to do so? * * The trans- 
actions which were illegal have become accomplished facts, 
and cannot be affected by any action of the court in this 
ase.” 

Here, too, it is evident the court has in mind illegal trans- 
actions of a lawful partnership with third persons. Those 
transactions are “accomplished facts.” They “eannot be 
affected by any action of the court in this case.” Butif the 
original eereement for partnership was illegal, the complete 
carrying out of ¢hut transaction remains to be effected. Itis 
not an “accomplished fact,” and will be very seriously 
affected by the action of the court, according as the court 
recognizes its validity and enforces it by according to plaintiff 
the rights claimed under it, or denies the existence of any 
such rights. The rule of public morals which avoids illegal 


acreements does not and cannot extend to attaching any 
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stigma to the money or property which is the subject-mat- 


ter or the fruits of them, and is not violated if that money 


or property is brought under the operation of a _ sub- 
sisting Jawful contract, or becomes the subject-matter or 
enters into the consideration of a subsequent lawful contract. 
But to say that in a particular case a court will recognize 
and give effect to rights claimed by one party to an illegal 
agreements against another, and resting solely on the execu- 
tory provisions of such agreement, merely because the un- 
lawful acts to which that agreement tended have been done 
and cannot be undone, is to assume that the purpose of the 
rule of public policy is to redress the particular wrong done 
to others in the special case in which it is invoked, not to 
prevent similar wrongs in other cases. Nefusing or granting 
the relief asked in Burtle y. Coleman, or Wheeler vy. Sage, or 
Norris v. Tool Co., could not undo any wrong done to third 
persons. but refusing a recovery in those cases and all 
cases of illegal agreements is believed to have a tendency to 
prevent in the future the making of such agreements and the 
evils to which they tend. And for this reason, and this rea- 
son only, the law makes an illegal consideration insufficient 
to support a contract, makes an agreement on such consid- 
eration or with an unlawful purpose utterly void in its very 
inception and at all times as between the parties toit. Hence 
the remarks of the court would be irrelevant and ill-founded, 
if the suit were regarded as founded on an agreement for 
partnership illegal and void al initio. 

The residue of the opinion in Prools v. Martin, so far as 
bearing on the present question, consists of a statement of 
the case in Sharp v. Taylor, a statement that the cases are 
alike in principle and closely analogous in their facts, (which, 
of itself, is fatal to any assumption that the court regarded 


the original agreement for partnership as illegal,) and a 
quotation of the reasoning which Lord Cottenham, in that 
case, basis on the fact that the illegal transactions have been 
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completed and closed. This reasoning we have discussed 
sufticiently in considering that case. | 

It is a noticeable fact that no mention is made, by counsel 
or the court, of the very leading case of Armstrong v. Toler, 
11 Wheat. 258, in which the law in regard to illegal agree- 
ments and to subsequent valid contracts relating to the sub- 
ject-matter of illegal agreements received a lucid exposition 
by Chief Justice Marshall. Had the court in brooks v. 
Martin deemed that the suit was founded on an agreement 
for partnership illegal and void in its inception, they would 
hardly have left out of sight a case so important, especially 
if intending substantially to overrule it. 

We submit, then, that the case of Brooks v. Martin was 
and was understood by the court to be the case of a lawful 
partnership engaged in an illegal business, the fruits of which 
were sought to be brought under the operation of the pre- 
viously-made and entirely lawful contract of partnership. 
And, being such a case, it is in full accord with principle and 
the authorities, but lends no aid to the contention of the plain- 
tiff in this case, 

Before proceeding to consider Planters’ Bank vy. Union 
Bank, it may be not amiss to note the reception which Brooks 
v. Martin, has received in several of the leading state courts. 

In Snell v. Dwight, 120 Mass. 9, and Dunham v. Presby, 
Id. 285, (1876,) the court, in a suit by one party to an illegal 
partnership agreement against the other, for an account of 
resulting profits, refused any relief, thus denying the doctrine 
imputed by plaintiff's counsel to Drools v. Martin. On page 
17, the court thinks that Brooks v. Murtin and Sharp v. 
Taylor “relate to subsequent or collateral contracts or trans- 
actions, in which the origina! illegal acts and contracts are 
held to form no part of the consideration.” (As we have seen, 
the case may stand on that ground.) On pages 18 and 19, 
however, tle court evidently finds great difticulty in explain- 
ing the case, and attaches some importance to the fact that 
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the suit was brought to set aside the sale from Martin to 
Brooks, and not on the original agreement. ‘True as to the 
sale, but after the sale was set aside, Martin could have an 
accounting of partnership property only by virtue of some 
valid contract of partnership on which his very status as 
pariner must depend. 

In Woodworth vy. Bennett, 48 N. Y. 273, (1870,) Church, 
C. J., considers that Brools vy. Martin is a case where a law- 
ful firm has received funds from an illegal business, and that 
in such a case “it may be that a division will be enforced by 
virtue of the rights of the members under the contract of 
partnership. This is the utmost limit to which the rule can 
be carried.” In the case before the court relief on an illegal 
partnership agreement in respect of profits of completed ille- 
gal transactions, was refused because of the illegality in the 
original agreement. 

In Watson v. Murray, 25 N. J. Eq. 257, (1872,) andin Todd 
v. Rafferty, 30 N. J. Eq. 254, (1878,) the ease of Brooks vy. 
Martin was considered in the court of chancery, and in IWVil- 
son v. Gregory, 36 N. J. Law, 315, (1873,) it was considered 
by the supreme court, of New Jersey. 

In the first case (a suit for accounting of a lottery partner- 
ship, legal in the state wuere formed,) the court says (p. 262) 
of Sharp v. Taylor that “the partners did not enter into part- 
nership to carry on an illegal business, nor, so faras appears, 
to violate the law in the prosecution of a legal one. Some 
part of the partnership gains appeared to have resulted from 
a breach of positive law. The court directed an account of 
the whole.” rooks v. Martin is treated as merely a case 
where “the business of the firm related to * * a trattie 
which the act of congress prohibited,” and is further distin- 
guished by the fact that tie trattie was merely illegal, and 
not criminal. JVuison v. Murray is cited as authority in 
Oscanyan vy. Arms Co., 103 U.S. 277. 

In Todd vy. Lajferty, the same court refused to compel the 
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executors of a deceased partner ina lawful firm to account to 
the survivor for profits of an illegal business secretly carried 
on by their testator, and for which, if resulting from a lawful 
business, an account would have been decreed. In this case 
the vice-chanceilor (pp. 259, 260) repudiates Brooks v. Mar- 
tin together with a mass of other cases, some of doubtful 
others of unquestionable soundness, and falls into the opposite 
error of refusing an account where it should have been de- 
creed. 

In JVilson v. Gregory, Beasley, C. J., correctly interprets 
Sharp v. Taylor and Brooks v. Martinas holding that a part- 
ner in a lawful firm may enforee an accounting of profits 
from an illegal business, and considers that Lord Cotten- 
ham pushed the doctrine further than previous cases would 
warrant, (his attention was not called to the English pawn- 
broker eases,) and he considered that Lord Cottenham’s 
views were “signally enforced, if not considerably tran- 
scended, in Brooks ve. Miriin.” This doetrine is energet- 
ically eriticized, although he fails to distinguish between an 
unexecuted illegal agreement, the executory provisions of 
which the eourt isasked to enforce, and the completed illegal 
transactions under such agreement, the fruits of which are 
in the hands of one of the parties to it. 

In Craft vy. MeConoughy, T) Ue. 346, (1785,) a party to an 
illegal agreement for partnership in controlling the grain 
trade sued for an account of proiits. “It was insisted,” the 
court say, “that even if the contract was contrary to publie 
policy, as it has been executed, a court of equity will require 
an account. Therule is, however, well settled in this state 
that a court of equity will not lend its aid in the division of 
the profits of an illegal transaction between associates.” And 
see Shvels v. Phillips, 54 Ul. 809; Tobey v. Robinson, 99 Tl. 
222, 232. 

In Lucas vy. Allen, 80 Wy. 651, (1885,) Drooks v. Martin 


was cited, and an extract from the opinion of the court as to 
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the doctrine imputed to that case is printed in an early part 
of our argument. 

King v. Winants. TL N. C. 469, (1874,) was also a suit 
between parties in pari delicto for account of profits under 
an illegal agreement for partnership. 

The court well says: “Suppose in the case before us the 
parties had come to a settlement, and the defendant had 
given to the plaintiff his note for the amount due, could the 
plaintiff have recovered on the note? Dlythe v. Lovingood, 
2 Ired. 20, is express authority that he could not.” Lrooks 
v. Martin was cited, and, after stating it, and considering 
that the suit was not for an accounting under an original 
illegal partnership agreement, (a construction which, how- 
ever, 1s not made very clear,) the court say: 


“Tt is plain that in that case there conld have been an 
account and settlement without any reference whatever to 
the original illegal transaction, and the decision is put on 
that ground. Any other interpretation puts it off by itself. 
But in our case it is the very illegal contract itself between 
the parties which we are called upon to examine into, settle 
up and enforce. ~*~ * * Twomen enter into a conspiracy 
to rob on the highway, and they do rob, and while one is 
holding the traveler, tie other rites lis pocket of 51,000, and 
then refuses to divide, and the other files a bill to settle up 
the partnership, when they go into all the wicked details of 
the conspiracy, and the rencounter, and the treachery. Will 
a court of justice hear them? No ease ean be found where 
a court has allowed itself to be so abused. Now if these 
robbers had taken the 31,000, and invested it in some legit- 
imate business as partners, and iad afterwards sought the 
aid of the court to settle up that legitimate business, the 
court would not have gone back to inquire how they first got 
the money. That would have been a past transaction not 
necessary to be mentioned in the settlement of the new 
business. Andthis illustrates Brooks v. Martin, so relied on 
by the plaintiff.” 


One judge, however, dissented, on the authority of Brooks 
v. Martin, which he thought could not be distinguished—as 


it could not, if it has the meaning against which we contend. 
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Doubtless, a further examination would discover many 
more cases where Brooks v. Martin has been considered, and 


where, while its true meaning has not always been brought 
to light, the doctrine imputed to it has been denied to be law. 
We insist that the case, as reported, will bear no such mean- 


7 ing. But even if such construction of its language be pos- 
sible, even if the spoken words, perhaps unguarded perhaps 


inexactly reported, will bear the meaning imputed to them, 

oN then to that extent they misrepresent the determination of 
the court and the views of the judge who was its spokesman. 

& And if we are wrong in this—if this court meant to depart 
so widely from the ancient way as to lay down a doctrine 

pronounced by the very judge on whom they rely as an au- 
thority for it to be “inconsistent with all principle and con- 
trary to all the decided cases,” then we think it clear that the 
decision was inadvertently made, without due consideration 
of the authorities it overruled, and the results to which it 
tended. Our criticisms of its reasoning, on such a construe- 
Fi tion of it, we have given in our comments on Sharp v. Taylor. 
That reasoning would make it impossible for the cireuit court 

to refuse to entertain such a bill as that in Hveret v. Williams 

for an accounting between a partnership of highwaymen. 

Should at any time the temptation of the enormous profits 

to be made by wrecking a railway in his charge overpower the 

virtue of a federal or state judge, and result in a secret partner- 

ship between him and his receiver, and the enterprise should 

succeed, and the judge’s share of the profit be in the receiv- 

er’s hands, and the judge should sue for an accounting and 

division, on the authority of Brooks v. Murtin, the doctrine 

imputed to that case would clearly sustain his suit, and no 
answer could be made to it—at least, in any circuit court of 

the United States. A decision which necessarily involves 


such results cannot represent the mature consideration of 


this court. If it does not mean what it is so commonly 
18 
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(but, as we think, erroneously) understood to mean, it ought 


to be explained. If it has the meaning against which we 


contend, it is clearly ill-considered and erroneous, and should 


be overruled. 


VII. 
Tue Case oF Puanters’ Bank v. Unrton Bank. 


A single other decision of this court, Planters’ Bank v. 
Union Bank, 16 Wall. 483, following Drooks vy. Martin, re- 
mains to be considered. 

This case, also, rightly understood, is in entire harmony 
with our position that while money which is the fruit of ille- 
cal transactions under an illegal contract may come under 
the operation of a prior lawful contract between the parties 
to the illegal agreement, or may be the subject-matter or may 
enter into the consideration of subsequent lawful contracts 
between the parties to the illegal agreement (or either of 
them) and third persons, or with each other, it does not fol- 
low from this, nor is it the law, that a party to an illegal 
acreement can, in an action on the legal agreement, recover 
from the other the fruits of unlawful transactions under the 
agreement. 

The facts in the case were these: 

During the rebellion, the Union Bank of New Orleans was 
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the correspondent of the Planters’ Bank of Natchez, appar- 
ently under a contract of general agency, such a subsists be- 
tween banks in smaller towns or cities and their correspond- 
ents in the large financial centres, and embracing within its 
scope the collection and sale of notes, drafts, bonds, coupons 
and other securities transmitted by the principal to the agent 
for sale or collection, and the crediting and remitting of the 
proceeds in general account, or, if specially directed, remit- 
ting the proceeds of any particular transaction when com- 
pleted. | 

In this state of the relations between the banks, a large 
balance accumulated in favor of the Planters’, and stood to 
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its credit on the books of the Union, and in the account ren- 
dered by the latter to the former. This balance was made 
up of proceeds of collections and sales of securities, and, in- 
ter alia, of the proceeds of the sales of confederate bonds. One 
question in the case was upon the liability of the Union bank 
to account for the proceeds of the sales of these bonds. 

It was held that, the action not being to enforce an illegal 
contract, but merely to recover the proceeds of illegal trans- 


actions, and the plaintiff not requiring the aid of any illegal 
transaction, the plaintiff should recover. The court say: 
“It is enough that the defendants have in hand a thing of 
value belonging to them,” (plaintiff.) “Some of the author- 
ities show that, though an illegal contract will not be exe- 


euted, yet, when it has been accomplished, the money or price 
of it may be a legal consideration between the parties for a 
promise express or implied, and the court will not unravel the 
transaction to discover its origin,’—that is the origin of the 
money, not of the promise. 

Here it is clear that the court disclaimed any right of a 
party to an illegal agreement to recover the fruits of it from 
the other, in an action on the agreement itself. Such right 
of recovery must be founded on some collateral contract, (in 
itself free from illegality,) of which the fruit of the illegal 
agreement may form the subject-matter or may enter into 
the consideration. And, hence, the opinion is a correct ex- 
position of the law, and in accordance with the position we 
have all along maintained. 

But the case is cited against us as authority for the position 
that when one person assumes to appoint another as his 
agent to do an illegal act, the money acquired by that act, 
in the agent’s hands, may be recovered by the assumed princi- 
pal,—as where two parties make an agreement that one shall 
receive lottery tickets, or counterfeit money, to sell for the 
other and account for the proceeds, or munitions of war to be 
sold to the public enemy. 
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Now, as agency is a contract, and the rights and duties of 
the parties to each other rest on the contract, and as a con- 
tract to do a thing which the law forbids to be done is itself 
illegal, it is the first condition of a contract of agency, the in- 
dispensable prerequisite to the existence of the relation of 
principal and agent, that the contract shall be lawful,—that 
the contract shall not be upon an illegal consideration or for 
an unlawful purpose. If the thing agreed to be done by the 
assumed agent—the purpose for which he is appointed agent 
—is illegal, then the agreement is utterly void, and no agency 
is constituted. U.S. v. Grossmayer, 9 Wall. 72. 

Now, in the ease of munitions of war to be sold to the 
public enemy, certainly after the assumed agent had entered 
on the business of selling them, and had either made ad- 
vances on them, or incurred expense in the business, and the 
goods had been captured or lost, he could not recover from 
his employer his expenses or advances, on any previous 
promise implied or expressed; for the consideration of any 
such promise, being illegal, would not support an express 
promise, nor, for the same reason, could any be implied. In 
a case of an illegality much less obnoxious—an agency to 
to gamble in grain—this court so held, in Jrwin vy. Wililiar, 
110 U. §. 499, 510. And this must be on the ground that 
there was no contract of agency, for, if there were, and the 
advances were made or expenses incurred in acts within the 
scope of it, a promise of repayment would be implied, even 
if none were expressed in the contract. 

But if the assumed agent could not recover from his em- 
ployer if the adventure failed, on what ground can the em- 
ployer recover the proceeds from the assumed agent, if it 
succeeds? Is the employer’s claim for the proceeds of goods 
sold more meritorious than that of the assumed agent for 
services and advances? Or does the legality of a contract de- 
pend on the prosperous issue of the dealings in execution 
of it? 
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The employer’s claim must rest on one of two grounds, viz. : 
(1) His right under the contract, or (2) His right as owner 
of the property sold. 

Bunt he can assert no contract rights, for there 1s no con- 
tract. There is no contract when the enterprise fails and 
the agent sues-—nor indeed would there be any if the enter- 
prise succeeded, and the assumed agent, not having received 
the proceeds, sues the employer for services or advances. 
Norris v. Tool C'o., SUDA. 

Can he recover as owner of the property sold? This as- 
sumes that his title to the proceeds is an incident of his title 
to the property, and of course his right to recover the pro- 
ceeds can be no greater than would be his right to recover 
the property if not sold. 

gut the only suit in which he could reclaim the goods 
would bea suit brought before the illegal purpose was care 
ried out. Taylor v. Bowers, 1 Q. B. Div. 291, 205, 3800; 
Thomas v. City of Richmond, 12 Wall, 849; Spring Co. v. 
Knowlton, 103 U. S. 49. Certainly, if the munitions had 
been delivered under an illegal agreement of sale between 
citizens of the United States, for the purpose of being fur- 
nished to its enemies, the seller, as he could not have reeov- 
ered the price, so he could not have recovered the goods 
themselves from the buyer, nor any proceeds in that buyer’s 
hands received on a sale to the enemy. JT’homas v. City of 
Richmond, 12 Wall. 349, 355.8 

And where the thing delivered under, and which is the 
subject of, the illegal agreement of agenev for sale, is not 
a thing capable of lawful use, but such a thing as lottery 
tickets or counterfeit paper money, the argument based on 
the original ownership of the employer wholly fails. The 
law which aims to discourage lotteries and counterfeiting, 
does not stultify itself so far as to recognize those things 
as “ property ’ which ean become the subject of rights as be- 
tween individuals, (though lottery tickets may, perhaps, be 
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the subject of larceny, lest in aiming to discourage gambling 
the law should encourage thieving,) nor does it concede to 
them any value. No court would entertain an action of re- 


plevin or trover for lottery tickets “ re lotteries were ille- 


4 


‘gal) or for counterfeit money. “Such property is, so to 


speak, outlawed.” Spalding v. Preston, 21 Vt. 9, 

And where one person employs another to make and utter 
counterfeit money, furnishing him with materials and imple- 
ments for its manufacture, it is not easy to see in what re- 
spect the former would stand on any dilierent footing in a 
court of justice, whether his suit were to recover tiie tools, or 
the unused material, or the unissued counterfeits or the pro- 
ceeds of counterfeits issued, or for the conversion of the tools 
or materials or counterfeits. 

And so it is heid that one person who has, under an ille- 
gal agreement for agency, delivered lottery tickets to another 
for sale, cannot recover from him unsoid tiekets or the pro- 
ceeds of tickets sold, in any suit resting on his ownership of 
the tickets or on any right arising from the agreement, the 
delivery, or the sale and receipt of proceeds. 


Lemon vy. Grosshkopf, 22 Wis. 447. 


Andso in Pules v. Maylerry, 2 Gall. 560, a suit against the 
master of a slave-ship, by the owners, for the proceeds of the 
cargo in his hands, Story, J., was clear that the suit would 
not lie. ‘This case is newts opposed to the doctrine im- 
puted to Brooks vy. Martin, masmuch as Story, J., while 
holding that, if a case of ageney, (as claimed by plaintiff,) 
the suit would not he, held it to be really a case of “ partner- 
ship in an illegal transaction,” and that “nothing is better 
settled than that, as between partners, no action can be sus- 
tained on a contract in violation of the laws.” 

If, then, the case of Plinters’ Dank vy. Union Bank were a 


case of a single and isolated transaction, a case where, no 


mM gpreyioes contract of agency subsisting between them, A em- 
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ploys B to sell confederate bonds, then delivered to him, 
and account for the proceeds, it is very clear that A could 


recover from B neither bonds unsold, nor the proceeds of 


bonds sold, in any suit resting on A’s previous ownership of 
the bonds or any rights or obligations created by the agree- 


ment for agency. 

The bonds were issued in aid of what the courts of the 
United States have always held and must hold to have been 
a conspiracy to overthrow the government. Carlisle vy, United 
States, 16 Wall. 147. They could not be lawfully dealt in. 
Any sale of them was illegal, because giving them currency 
and credit, and thus directly aiding the enemies of the United 
States. Hanauer vy. Woodruff, 15 Wall. 439. Nor could they 
be regarded as property in which the holder could have any 
rights, or which could be the subject-matter of any contract. 
Suppose that, during the rebellion, an action of replevin for 
such bonds had been brought between citizens of loyal states 
in any court of the United States. It would seem that the 
court must have refused to entertain it, for no greater aid 
could have been given to the rebellion than a recognition of 
such bonds as “property” by the courts of the United States. 
A thing cannot be property in the sight of the law which is 
incapable of lawful use or lawful sale. 

And because they could not be regarded as property, be- 
cause they were incapable of being the subjects of lawful 
| traffic, an agreement for an agency in selling them would 

have been an unlawful agreement, and no obligation what- 
ever would have been imposed on tlhe assumed agent either 
to return unsold bonds on request, or to account for the pro- 
ceeds of bonds sold; nor could the employer have recovered 
either bonds or proceeds in any suit founded on the illegal 
agreement for agency, or on a claim of ownership of the 
bonds themselves. 

If, then, the transaction between the two banks had been 


of the character we have supposed—an isolated transaction 
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of assumed agency for sale of confederate bonds—the judg- 
ment of the court must have been for the defendant. 

But such was not the character of the transactions. JBe- 
fore they were had or contemplated, a valid contract of 
agency was created between the parties, large enough in its 
scope to include transactions in negotiable paper and secu- 
rities. The Union bank, on receiving these confederate bonds, 
‘ might uave insisted that, though a sale of them might be 

within the scope of the agency, still it had a right to refuse 

to sell them because a sale would be illegal. This it did not 

a do. It treated the selling of the bonds as within the agency, 

sold them, and credited the proceeds, and thus brought the 

. proceeds of illegal transactions under the operation of a pre- 

viously made and still subsisting and valid contract of agency. 

And, the proceeds having thus been brought under the opera- 

tion of the contract, the rights and obligations of the parties 

in respect to them were defined by that contract, and on that 

contract the plaintiff was entitled to and did sue for those 
proceeds. | 

The case is thus directly within the doctrine of the English 
pawnbroker cases before cited, and is closely analogous in 


principle to 


Hardy v. Stonebraker, 31 Wis. 640. 


Any attempt to rest the case on the ground that the 
agreement for agency was illegal in its inception, but was 
legalized by the illegal sale under it, so far at least as to en- 
title the Planters’ Bank to the proceeds—while, confessedly, 
the Union Bank could not have recovered for advances or 
expenses in excess of those proceeds—would not only mis- 
represent the meaning of the court, but would set the case in 
hostility to principles almost axiomatic, and to all the decided 


cases, including 


¢ 
f 


Armstrong vy. Toler, 11 Wheat. 258. 
19 


Review or EncautisuH CaskEs. 


In Sharp v. Taylor, Brooks ve. Mariin and Planters’ Bank 
v. Union Bank, several Icnelish eases are cited and relied on, 
some of which have been the subject of no ltile controversy. 

In Fratkney v. Rleynous, 4 burr. 2Ob6Y, (1707) the plaintiff 
and one Lt. (who was also a defendant—see 5 Term Rep. 
419, note,) had been equal partners for an illegal stock-job- 
bing adventure, forbidden by the statute 7 Geo. 2, ¢. 8, § 5. 
The transaction having resulted in a loss, plaintiff, without 
any request from Lt., but voluntarily, paid the differences, 
and afterwards the defendants gave him the bond in suit 
conditioned for repayment of one-half the sum so paid by 
him. The plaintiff was he/d entitied to recover. 

In Petrie v. TT innay, 5 Yerm Rep. 415, (1789,) A., B., and 


C. were equal partners for an illegal stock-jobbing adventure 


prohibited by statute 7 Geo. 2, ¢. 8, $ 5. The transactions 


resulted in losses, and the differences were all paid by one 
Portis, their broker. <A. repaid Portis the entire amount 
paid by him, except one-third, for which b. aceepted a bill 
drawn by A. in favor of Portis. The bill was not paid a 
maturity, and, A. having died, Portis sued the executors of 
A. as drawer, aud recovered, illegality not being pleaded. 
A.’s executors paid the judgment, and brought this action 
against B.,the declaration being for money paid by plaintiffs 
to defendant’s use. ‘They were held entitled to recover. 

In Tenant vy. llioit, 1 Bos. & Pul. 8, (1707,) the defend- 
ant, a broker, effected for plaintiff an insurance, which was 
alleged to be illegal. ‘The vessel having been lost, the un- 
derwriters paid the money to defendant, who refused to pay 
it over to the plaiatiff. The plaintiff recovered. 

In Ev parte Bulmer, 13 Ves, 813, (1807,) before Lord Ers- 
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kine, Bulmer placed in the hands of one Pratt, a stock- 
broker, large sums of money to be used in illegal stock trans- 
actions. Pratt kept an account with Bulmer, crediting him 
with the profits and charging him with the losses as they oe- 
curred. But while he had in his hands a large sum of Bul- 
mer’s money to be so applied, be diverted it wholly to his own 
use, without employing it at all in those transactions. He 
became insolvent, and gave Bulmer his notes for the balance 
due him, which was in part composed of profits on illegal 
transactions. Bulmer attempted to prove these notes under 
the commission of bankruptcy against Pratt's estate. The 
chancellor said: “I shall not permit Bulmer to prove the 
promissory notes as binding obligations, as the consideration 
for them is made up, though a very small part, of the fruit of 
the illegal use of the money lodged with the bankrupt; but I 
shall allow him to prove all thatis admitted by the bankrupt 
to have been the money put into his hands and diverted to 
his own use.” 

As to Faikney v. Reynous, Petrie v. Hannty, and Tenant 
v. Elliott, it is to be observed that they all proceed on the the- 
ory that the illegality in the transactions consisted wholly in 
making the stock-jobbing contracts and the contract of in- 
surance. ‘The court assumes that it would not have been ille- 
gal for the parties to the suit to pay the diiferences on the 
stock-jobbing transactions, or for the underwriters to pay the 
insurance. If the acts of parliament had been construed to 
make the payments in themselves illegal, as the stock-job- 
bing act was (in Cannan v. Bryce, 3 B. & A. 179, 185, (1819,) 
—cited in Hanauer vy. Doane, 12 Wall. 342, 345,—) construed 
to make them, then it is clear that such illegal act, with or 
without a request, could not be a legal consideration for an 
express or implied promise of repayment. 

Faikney vy. Reynous and Petrie vy. Hannay also proceed on 
the theory that although the payments were in themselves 
lawful, yet if plaintiff's claim were on an express or implied 
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promise contained in or founded on the original agreement 
for the joint adventure, and not on a new agreement ona new 
consideration after the stock-jobbing transactions, so far as 
illegal, had been closed, the plaintiff could not have recovered. 

On this point see Booth vy. Hodgson, 6 Term Rep. 405, 
(1795,) “in which judgment,” says Lord Krskine, in Lx parte 
Bulmer, “{ entirely concur.” And see, also, Root v. Steven- 
son, 24 Ind. 115; Lemon vy. Grosskopf, 22 Wis. 427. 

In the two cases we are considering the decision is placed 
on the ground of a valid promise, on a new consideration, 
to repay one who has paid money which another, though 
under no obligation so to do, might lawfully pay. In Petrie 
v. Hannay, although (as observed by Lord Kenyon and in ac- 
cordance with what is now the law) Portis, having paid the 
differences voluntarily and without request, could not have 
recovered from A’s executors or b, yet the acceptance of the 
bill by B was a request by A to pay Portis; and his exec- 
utors, having made the payment, (there being no counter- 
mand of the request,) could recover, and the case is placed 
on this ground. 

In Tenant v. Elliott, it is quite clear that the payment to 
the broker was not in pursuance of anything in the agree- 
ment employing him or in the insurance agreement. Had 
such been the case, plaintiff could not have recovered. 
Moreover, an employment of a broker to effect insurance 
does not by implication empower him to receive the insur- 
ance money in case of loss. The broker’s only defense seems 
to have rested on the theory that he was liable to refund the 
money to the underwriters. 

These cases and the distinctions which they involve are 
illustrated in Brown v. Tarkington, 38 Wall. 3877. If the note 
in that case had been made for money lent or expended on 
request of the bank after it had closed its business, and for 
use in the meritorious purpose of redeeming its bills, it 
would seem to have been free from any illegality. 


ea 
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And in Lemon vy. Grosskopf, 22 Wis. 427, if the original 
employment had provided that one agent for the sale of lot- 
tery tickets should pay over to the other, for the principal’s 
use, the proceeds of sales, the principal could not have re- 
covered them from the latter any more than he could the 
proceeds of tickets sold by the latter. 

Petrie v. Hannay and Tenant vy. Elliott are therefore in 
full accordance with the position we have all along main- 
tained. 

The same would be true of Faikney v. Reynous, if, after the 
losses had been incurred, R. had requested Faikney to pay 
them. But the decision (regarding, as it does, the case as 
if standing, not on a bond, but on a parol express promise) 
is open to criticism, not on any question of illegality, but be- 
cause, Faikney’s payment being wholly voluntary and with- 
out request, the law would not—as the court concedes—im- 
ply a promise of repayment. The court, however, in accord- 
ance with Lord Mansfield’s view of moral obligation, (see 
Pillans vy. Van Mierop, 8 Burr. 1633,) holds that such a vol- 
untary payment for another, though it would not raise an 
implied asswnpsit, would support a subsequent express prom- 
ise. ‘This doctrine at one time had considerable currency, 
—see Lee v. Muqgeridge, 5 Taunt. 36, (1815)—and proba- 
bly induced Chief Justice Marshall’s observations on this case 
in Armstrong v. Toler, 11 Wheat. 258, 273: “A subsequent 
express promise is, undoubtedly, equivalent to a previous 
request.” But this doctrine has been long since abandoned 
as unsound. Hastwood vy. Kenyon, 11 Ad. & El. 488; Met. 
on Cont. 184; Pollock, Cont. 157-9; 1 Pars. Cont. *432. 
We are not aware that the precise question has ever been 
raised or expressly decided in this court; but we have no 
doubt that regarding Fuikney v. Reynous as a case on a sim- 
ple contract, and irrespective of any question of illegality, 
this court would now hold the ratio decidendi of that case not 
to be law. 
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As to Ex parte Bulmer, it will be observed that so far as 
it allowed a recovery, it proceeded in disajjirmance of the 
illegal agreement for agency. bulmer was not allowed to 
recover for any money actually used in stock-jobbing nor for 
any prosits in Pratl’s kands. This part of the decision holds 
just the reverse of the doctrine imputed to Planters’ Bank v. 
Union Bank, and shows that the court in that case, citing 
Ex parte Bulmer as authority, did not intend to assert a 
doctrine in direct opposition to Jt. 

That part of the decision which proceeds on the ground of 
disaffirmance, while not material here, may be tested by the 


cases in this court on that subject already cited, and by 


Sampson v. Shaw, 101 Mass. 145, and Perkins v. Savage, 15. 


{ — 


Wend. 412; Raymond vy. Leavitt, 46 Mieh. 447. 

The case of Lurmer vy. Russe/l seems to invite the eriticism 
that the receipt of the money by defendant was upon a con- 
sideration in itself illegal and in furtherance of the ilegal 
agreement for sale and delivery of the halfpenece. ‘The con- 
sideration of the payment of the money to the plaintiff was 
the delivery of counterfeit halfpence to the buyer in further- 
ance of an illegal agreement for sale. This delivery was an 
unlawful act, and could not form the consideration of a prom- 
ise express or implied. ‘True, the carrier is assumed to have 
been an innocent party. but though an agreement on an 
illegal consideration may sometimes perhaps be treated as 
valid in favor of the less guilty party, as in case of oppres- 
sion, or in favor of a party who has entered into it on false 
representations (of fact) showing it to be legal, and who there- 
fore may not be in delicto at all, (Sykes v. Beadon, 11 Ch. 
Div. 170, 193, 197,) it is believed to be well settled that the 
guilty party cannot found rights on the agreement as against 
such innocent or less guilty party, any more than against one 
wn part delicto. Nor is any reason apparent why he should. 
In favor of an innocent or oppressed party to an illegal agree- 
ment, the policy of the law may relax the rule that an act 
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prohibited by law cannot be a legal consideration for a prom- 
ise, but why should that rule be relaxed in favor of a guilty 
party? Here the buyer and seller having made the illegal 
contract of sale, the plaintiff, in furtherance and execution 
of that agreement, procures to be done by defendant the ille- 
gal act of delivering the halfpence, in which act the buyer 
actively participates. It is not easy to see how either buyer 
or seller could assert any rights under any express or implied 
contract based on such a transaction, or why such a ease 
should be an exception to the rule that “no suit can be main- 
tained upon an unlawful act” by the guilty party. 
Cannan v. Bryce, 38 b. & A. 179. 

The case is distinguishable from the English pawnbroker 
cases, for here there was (so far as plaintiff was concerned) 
no originally legal contraet of agency, under the operation of 
which the proceeds of illegal transretions wight be brought. 
Plaintiff's employment of defendant was an illegal act on his 
part, and was an legal consideration for any express or im- 
phed contract of agency. The employment was for an illegal 
purpose, and no lawful contract of ageney was created. 

On these grounds we conceive that Kurmer y. Poussell is 
open to criticism. but since it was decided on the theory of 
a new contract on a new consideration, it does not, whether 
right or wrong in its application of the theory, go to show 


that a recovery ean be had on an illegal agreement. 


The ease of We Blcir vy. Gibles, 17 How. 252, is also cited in 
Planters’ Bank vy. Union Bink. But in that ease, in 1829, 
long after Mexico had established her independence, one 
Goodwin, in consideration of the release of a subsisting debt, 
assigned to one Oliver his claim to reimbursement from Gen. 


Mina, or from the Mexican government, for money furnished 
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under an illegal agreement, made in 1816, in aid of military 
operations against Spain by Mexico in her struggle for inde- 
pendence. This assignment was certainly on a new and 
valid consideration (the release of a lawful debt,) and was in 
furtherance of no unlawful purpose, for it was not unlawful 
(though not obligatory) for Gen. Mina or for Mexico to repay 
the money thus advanced. It was like the case of the as- 
signment (held good in equity) of any other mere expectancy, 
as that of an heir-at-law, or of the interest a person may take 
under the will of a person then living, as to which see 1 Lead. 
Cas. in Eq. (4th Am. Ed.) part 2, p. 813; 2 Id. part 2, p. 
1560. 

That Mr. Justice Nelson, in McBlair v. Gibbes, did not 
consider that he was giving countenance to the doctrine 
against which we contend is apparent from his opinion in 
Perkins y. Savage, 15 Wend. 412. And see Belding v. Pit- 
kin, 2 Caines, 147. 

Additional English eases involving the same questions 
with those we have discussed are 

Mitchell vy. Cockburne, 2 H. Bl. 879, (1794.) 
Steers v. Lashley, 6 Term Rep. 61, (1794.) 
Booth v. Hodgson, Id. 405, (1795.) 

Brown v. Turner, 7 Term Rep. 630, (1798.) 
Aubert v. Maze, 2 Bos. & Pul. 871, (1801.) 

De Begins v. Armistead, 10 Bing. 107, (1833.) 


All of these are in full accord with the rules for which we 
contend. 


SUMMARY OF THE ARGUMENT. 


We submit that the following conclusions are established: 


Be 


The agreement stated in the bill, if it was ever made, was, 
in its consideration and its purpose, illegal and against public 
policy, because in itself a breach of plaintiff's duty as receiver, 
and because directly tending to the commission of other 
breaches of trust and frauds by the plaintiff upon his cestuis 
que trustent, and upon the court whose receiver he was. 


Il. 


An agreement which is illegal because in violation of public 


policy is, as between the parties to it, utterly void, and is not 
a contract at all, and can give neither party to it any rights 
whatever as against the other. Nor can either party main- 
tain against the other any suit whatever founded on such 
agreement. 


IIT. 


Any agreement is legal or illegal when made. If legal, 
its validity will not be impaired by any prior or subsequent 
illegal agreement between the parties to it, or any unlawful 
transactions under it. | | 

If illegal, it will not become legalized by any subsequent 
act or omission of the parties, and clearly not by the com- 
mission and profitable completion of the illegal acts for which 


it provides or to which it tends. 
20 


Hence, although parties to an illegal agreement have, by 
unlawful transactions under it, acquired money or property, 
and although such transactions are closed, these circumstances 
cannot operate to give to one party to such agreement any 
right to recover from the other, in any suit founded on such 
agreement, or by any title based on such agreement, any of 


the fruits of such agreement or such transactions. 


7. 


The cases of Brooks v. Martin, 2 Wall. 70, and Planters’ 


Bank ve. Union Bank, 16 Wall. 483, and the cases on which 


they rely for their support, are in accord with the foregoing : 


propositions and conclusions, and do not constitute any ex- 
ception thereto. Nor do these cases lend any countenance 
to the doctrine that an agreement illegal in its inception be- 
comes so far legalized by the acquisition of property by 
means of unlawful transactions in the execution of it, that 
one party may maintain a suit, founded on such illegal 
agreement, to recover such property, or any part of it, from 
the other party thereto. l’or— 

1. Parties who have made an illegal agreement and com- 
mitted unlawful acts in execution of it, are not thereby de- 
prived of rights under subsisting legal contracts, nor pre- 
cluded from making valid contracts with third persons or 
with each other in respect to property acquired or losses in- 
curred by such parties or either of them in such unlawful 
transactions. 

2. The making of an illegal agreement, and its execution 
by means of unlawful transactions, do not preclude the prop- 
erty which the parties or either of them may have acquired 
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from such unlawful transactions from becoming, immediate 
upon its acquisition, ipso facto subject to the provisions of 
prior and subsisting lawful contract between the parties. 

3. The cases in question are eases where the right to re- 
cover property realized from unlawful transactions, or to re- 
imbursement for payment of losses incurred in such transac- 
tions, is founded, not on such unlawful transactions or on 
any illegal agreement, but on a lawful contract, made prior 
or subsequent to such illegal agreement and transactions. 


VI. 


Plaintiff's case cannot be brought within any of the cases 
in which a recovery has been sustained. He shows no lawful 
contract at all, nor was he, as receiver, capable of making 
any which should secure to him anything which he seeks to 
obtain in this suit. His case, on his own statement of it, 


rests solely on the illegal agreement alleged in his bill, and 


therefore has no foundation at all. 


The decree of the cireuit court, dismissing the bill was 
right, and should be affirmed. 
WM. M. EVARTS, 
GEO. B. YOUNG, 
Counsel for Respondents. 


